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I  Piled  April  24,  1889.]  J® 

ALEXANDER   WOOD,    Appellant,  v.  S.    RAYBURN,     | 

Respondent. 

DspscnTE  Deed— Power  to  Convey— SPEanc  Perpokmance.— Where  a  party  to  a 
deed  labors  tinder  no  disability,  and  by  reason  of  some  defect  or  technical 
informality  his  deed  fails  to  pass  title  according  to  the  intent  of  the  parties,  in  a 
proper  case,  a  court  of  equity  will  treat  such  defective  or  irregular  deed  as  an 
flkgreement  to  convey  find  enforce  it  specifically  on  the  same  terms  and  couditions 
that  other  agreements,  in  writing  to  convey  real  property  are  enforced.  This  is  the 
general  rule. 

OoMPLAi N'T— Alternative  Relief.— Where  a  complaint  is  fhimed  with  a  view  to 
alternative  relief,  and  upon  the  trial  in  this  court  the  plaintifT  presents  only  one 
aspect  of  his  case,  the  other  will  be  treated  as  waived  and  will  not  be  passed  upon 
or  considered. 

Notice— Bona  Fide  Purchaser— What  will  put  a  Party  on  Inquiry.— Where  a 
party  has  notice  of  such  facts  as  ought  to  put  an  ordinarily  prudent  man  on 
inquiry,  a  failure  to  make  inquiry  is  visited  with  all  of  the  consequences  of  actual 
notice. 

Kotice— Agent.— It  Is  a  general  rule  that  notice  to  an  agent  is  notice  to  the  principal. 
The  test  is  whether  the  information  was  of  a  character  which  it  was  the  duty  of 
the  agent  to  communicate.    If  so,  it  binds  the  principal. 

Bona  Fide  Purchaser  por  Value— Pleading— Proof.— To  give  a  defendant  the 
iiatiu  of  a  bona  JIde  purchaser  of  land  for  value  and  without  notice,  it  must  be 
alleged  and  proven,  amongst  other  things,  that  the  person  who  conveyed  to  the 
defendant  was  seized  in  fee  or  pretended  to  be  so  seized  and  was  in  postessUm  if  the 
conveyance  purported  an  immediate  transfer  of  the  possession  when  he  executed 
the  deed  to  such  purchaser. 
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Same— Payment  of  Purchase  Money— Notice  op  Ci.aim.— To  constitute  one  a  bova 
fide  purchaser,  he  must  actually  have  paid  the  purchase  money  before  he  received 
notice  of  the  claim. 

Kecital  in  the  Deed— Consideration.— It  must  be  proved  independently  of  the 
recital  in  the  deed  that  the  consideration  was  i>aid  before  receiving  notice,  and  ii 
is  not  enough  to  show  that  it  was  secured  to  be  paid  by  mortgage  or  otherwise. 

Appeal,  from  Benton  county. 

John  Burnett,   John  Kelmy,   and   W.   S.   McFadden,   for 
Appellant. 
J,  W,  Baybum,  for  Respondent. 

Strahan,  J. — This  is  a  suit  in  equity.  Its  object  is 
either  to  have  a  certain  deed  dated  in  July,  1881,  made  by 
one  Mary  E.  Huffman  to  the  plaintiff,  enforced  as  an  agree- 
ment to  convey  certain  real  property  situated  in  Benton 
county,  or  to  charge  the  purchase  price  of  said  land  with 
interest  upon  it,  and  to  have  a  decree  for  the  sale  of  said 
real  property  to  pay  the  amount. 

The  purchase  price  is  $592.50,  with  interest  since  July, 
1881.  It  appears  that  prior  to  the  ninth  day  of  July,  1881, 
Mary  E.  Huffman  was  the  wife  of  one  W.  H.  Huffman,  and 
that  she  was  the  owner  in  fee  of  the  real  property  in  con- 
troversy; that  on  the  twenty-seventh  day  of  March,  1879, 
Huffman  and  his  wife  executed  to  the  plaintiff  Wood  a 
mortgage  on  the  property  in  controversy  to  secure  the 
payment  of  $427  and  interest;  that  said  mortgage  was  duly 
recorded  in  Benton  county;  that  on  the  eighteenth  of 
November,  1880,  there  was  a  decree  foreclosing  said  mort- 
gage entered  in  the  circuit  court  of  Benton  county,  Oregon, 
for  the  sum  of  $511,  with  costs  and  disbursements;  that 
about  the  month  of  July,  1881,  the  plaintiff  and  W.  H.  and 
Mary  E.  Huffman  entered  into  an  agreement  whereby  it 
was  agreed  that,  in  consideration  of  the  amount  then  due 
on  said  mortgage,  and  as  payment,  and  in  satisfaction  of 
said  debt,  they  sold  said  premises  to  said  Wood  and  agreed 
to  convey  the  same  to  him  by  deed;  that  on  the  ninth  day 
of  July,  1881,  Mary  E.  Huffman,  being  still  the  wife  of  W. 
H.,  undertook  to  convey  said  premises  to  the  plaintiff  in 
pursuance  of  said  agreement,  and  for  that  purpose  signed 
and  delivered  to  him  the  following  writing: — 
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**  Know  all  men  by  these  presents: 

"That  I,  Mary  E.  Huffman,  of  Nez  Perce  C50unty,  Idaho 
Territory,  party  of  the  first  part,  for  and  in  consideration 
of  $1,250,  to  me  paid  by  Alexander  Wood,  of  Benton 
county,  and  State  of  Oregon,  do  hereby  grant,  bargain,  sell 
and  convey  to  said  Alexander  Wood,  to  his  heirs  and 
assigns  forever,  the  following  described  parcel  of  real 
estate,  to-wit:  [Here  follows  the  description  of  the  lands 
as  set  ont  in  the  complaint.]  Together  with  the  tenements, 
hereditaments  and  appurtenances  thereunto  belonging  or 
in  any  wise  appertaining,  and  also  all  her  estate  right, 
title  and  interest  at  law  and  equity  therein  or  thereto, 
including  dowet  and  right  of  dower,  to  have  and  to  hold 
the  same  to  the  said  Alexander  Wood,  his  heirs  and  his 
assigns  forever. 

•'And  I,  Mary  E.  Huiftnan,  do  covenant  with  the  said 
Alexander  Wood  and  his  legal  representatives  forever  that 
the  said  real  estate  is  free  from  all  incumbrances,  and  that 
she  will,  and  her  heirs,  executors,  administrators  shall  war- 
rant and  defend  the  same  to  the  said  Alexander  Wood,  and 
to  his  heirs  and  assigns  forever,  against  the  lawful  claims 
and  demands  of  all  persons  whatsoever. 

"In  witness  whereof,  I  have  hereunto  set  my  hand  and 
seal  this  ninth  day  of  July,  A.  D.  1881. 

"Mary  E.  Huffman,     [seal,] 

"Signed,  sealed  and  delivered  in  presence  of  : 
"R.  H.  Barton. 


'  Territory  of  Idaho,        ^ 


County  of  Nez  Perce,  j  ^ 
"This  certifies  that  on  this  ninth  day  of  July,  1881,  be- 
fore me,  the  undersigned,  a  justice  of  the  peace  in  and 
for  the  said  county  and  said  Territory,  appeared  the 
within-named  Mary  E.  HufEman,  who  i3  Imown  to  me  to  be 
the  identical  person  described  in  and  who  executed  the 
within  instrument,  and  acknowledged  to  me  that  she  exe- 
cute the  same  freely  and  voluntarily  for  the  uses  and 
purposes  therein  mentioned. 
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**In  witness  whereof,  I  have  hereunto  set  my  hand  and 
seal,  the  day  and  year  last  above  mentioned. 

**R.  H.  Barton,  justice  of  the  peace. 

**  Territory  of  Idaho,        ) 

County  of  Nez  Perce.  [     ' 

'*I, ,  clerk  of  the  court  in  and  for  said  county  and 

State,  the  same  being  a  court  of  record,  having  a  clerk  and 
seal,  do  hereby  certify  that  R.  H.  Barton,  whose  name  is 
subscribed  to  the  certificate  of  acknowledgment  to  this  deed, 
was  at  the  date  thereof,  to-wit,  July  9,  1881,  a  duly-com- 
missioned, qualified  and  acting  justice  of  the  peace  in  and 
for  said  county  of  Nez  Perce;  that  he  is  authorized  by  the 
laws  of  Idaho  Territory  to  take  the  acknowledgment  of 
deeds;  that  I  believe  his  signature  subscribed  thereto  to  be 
genuine  signature,  and  that  said  deed  is  executed  and 
acknowledged  according  to  the  laws  of  Idaho  Territory. 

**  In  witness  whereof,  I  have  hereunto  set  my  hand  and 
the  seal  of  said  court  this  twenty-first  day  of  December, 
1881. 

[seal.]  '*  John  H.  Evans,  county  clerk. 

**This  deed  received  for  record  and  recorded  December 
24,  1881,  and  the  certificate  of  the  court  was  received  and 
recorded  December  24,  1881. 

**B.  W.  Wilson,  county  clerk." 

The  defendant's  answer  contams  specific  denials  of  each 
^and  every  allegation  of  the  complaint,  and  then  follows 
with  a  separate  defense,  to-wit:  '*  Defendant  for  another 
and  a  separate  defense  to  the  matters  alleged  in  plaintiff's 
complaint  herein,  alleges  the  following  facts,  to-wit:    '  *That 

on  the day  of  October,  1886,  one  Mary  E.  Huffman 

was  the  owner  in  fee  simple  of  the  real  property  mentioned 
in  the  complaint  in  this  suit;  that  on  said  last- mentioned 
day  the  said  Mary  E.  Huffman,  for  a  valuable  considera- 
tion, sold,  by  a  good  and  sufficient  deed,  with  the  usual 
covenants  of  warranty,  executed  under  her  hand  and 
seal,  to  the  said  Ed.  L.  Rayburn  every  portion  of  said 
real  property;  that  at  the  time  of  the  execution  of  the 
deed  by  the  said  Mary  E.  Huffman  to  the  said  Ed.  L.  Ray- 
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bum,  as  above  stated,  the  said  Ed.  L.  Raybum  had  no 
notice  of  the  matters  alleged  in  plaintiffs  complaint;  that 

on  or  about  the day  of  November,  1886,  the  said  Ed.  L. 

Raybum  made  and  the  said  S.  Raybum  made  and  entered 
into  an  agreement  wherein  and  whereby  the  said  Ed.  L. 
Raybum  for  the  price  and  sum  of  11.000  promised  and 
agreed  to  sell  and  convey  to  the  said  S.  Raybum  the  real 
property  mentioned  and  described  in  the  complaint;  that 
on  said  last-mentioned  day  the  said  S.  Raybum  paid  to  the 
said  Ed.  L.  Raybum  the  sum  of  f  1,000;  and  the  said  Ed.  L. 
Raybum,  on  the  said  day,  under  his  hand  and  seal,  made, 
executed  and  delivered  to  the  said  S.  Raybum  a  good 
and  sufficient  deed,  with  the  usual  covenants  of  warranty, 
wherein  and  whereby  he  conveyed  to  the  said  S.  Raybum 
the  whole  of  the  real  property  mentioned  and  described  in 
complaint;  that  in  said  deed  the  said  Ed.  L.  Raybum 
covenanted  to  and  with  this  defendant  that  he  was  the 
owner  in  fee-simple  of  said  real  property  and  every  part 
thereof,  and  that  he  would  warrant  and  defend  the  same 
from  the  claims  of  all  persons  whatsoever;  that  at  the 
time  this  defendant  paid  to  said  Ed.  L.  Raybum  the  said 
81,000  and  took  said  deed,  he  did  not  have  any  notice  what- 
ever of  any  of  the  pretended  rights  or  equities  of  plaintiif 
or  of  the  matters  and  things  alleged  in  plaintiff's  com- 
plaint; that  soon  after  paying  the  said  sum  of  $1,000  to 
and  receiving  from  the  said  Ed.  L.  Raybum  said  deed  or 
conveyance,  this  defendant  went  into  and  ever  since  said 
time  has  been  and  now  is  in  the  actual,  open,  notorious  and 
adverse  possession  of  said  real  property  and  every  part 
thereof,  and  has  since  said  time  made  valuable  and  perma- 
nent improvements  thereon  of  the  value  of  $100;  that  at 
and  during  all^  the  times  stated  in  said  complaint  the  said 
Mary  E.  Huffman  was  a  married  woman,  she  being  at  all 
of  said  times  the  wife  of  one  W.  H.  Huffman,  who  was  then 

and  is  now  alive;  that  on  the day  of  July,  1881,  and 

at  the  time  of  the  making  the  pretended  agreement  men- 
tioned in  complaint,  the  said  Mary  E.  Huffman  resided  at 
or  near  Moscow  in  Idaho  Territory;  that  the  laws  of  Idaho 
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Territory  relating  to  the  execution  of  deeds  by  married 
women  in  force  at  said  time  was  and  is  as  .follows:  [Here 
defendant  sets  out  what  he  claims  to  be  the  laws  of  the  said 
Territory  as  relates  to  married  women];  that  this  defend- 
ant is  the  owner  in  fee-simple  of  every  part  of  said  real 
property." 

The  reply  denied  the  new  matter  in  the  answer.  The 
cause  was  referred  and  the  evidence  taken  in  writing.  The 
court  below  foimd  for  the  defendant  and  dismissed  the  suit, 
from  which  decree  the  plaintiff  has  appealed. 

It  further  appears  from  the  evidence  that  the  plaintiff 
entered  into  the  possession  of  said  premises  in  the  latter 
part  of  July,  1881,  and  then  placed  Doc.  Boss  in  possession, 
who  was  to  keep  up  the  fencing  and  improvements  for  the 
use  of  the  place.  Next  Mr.  Stewart  rented  the  place  and 
kept  it  up  for  about  two  years.  The  rent  was  $50  a  year, 
one-half  payable  in  improvements  on  the  places  next  came 
Mr.  Pelger,  who  had  the  place  for  about  two  years  on  the 
same  terms  as  Mr.  Stewart.  Ross  and  Stewart  occupied 
the  house  on  the  premises  during  their  terms,  and  Pelger 
during  a  portion  of  the  first  year,  perhaps  to  the  month  of 
April. 

1.  As  against  Mary  E.  Huffman  or  any  person  claiming 
under  her  who  is  not  a  bona  Jlde  purchaser  for  value  and 
without  notice,  equity  has  the  power  to  charge  the  amount 
of  the  purchase  price  of  this  land  ujwn  it.  When  a  party 
to  a  deed  labors  under  no  disability,  and  by  reason  of  some 
defect  or  technical  informality  his  deed  fails  to  pass  title 
according  to  the  intention  of  the  parties,  in  a  proper  case, 
a  court  of  equity  will  treat  such  irregular  or  defective  deed 
as  an  agreement  to  convey,  and  enforce  it  specifically  on 
the  same  terms  and  conditions  that  other  agreements  in 
writing  to  convey  real  property  are  enforced.  This  is  the 
general  rule.  In  Frarey  v.  Wheeler,  4  Or.  190,  it  was  held, 
in  substance,  that  a  married  woman's  deed  would  not  be 
treated  as  an  agreement  to  convey  nor  would  she  be  required 
by  the  decree  of  the  court  to  convey  the  real  property 
described  in  such  d«ed.     This  doctrine  depended  entirely 
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upon  the  disability  of  coverture.  Mrs.  Huffman  at  the  time 
she  made  the  deed  to  the  plaintiff  was  a  married  woman. 
The  deed  was  executed  in  the  Territory  of  Idaho,  but  not 
in  accordance  with  the  laws  of  that  Territory.  The  com- 
plaint is  framed  with  a  view  to  either  enforce  the  deed  as 
an  agreement  to  convey  or  to  obtain  a  decree  charging  the 
purchase  money  upon  the  lands.  The  plaintiffs  right  to  a 
specific  performance  in  such  case  ia.s  against  the  defendant 
Rayburn  was  not  discussed  or  insisted  upon  at  the  trial. 
For  that  reason  we  do  not  consider  or  pass  upon  that  aspect 
of  the  case.  It  may  be  proper  to  remark,  however,  that 
the  statute  of  1878  and  possibly  of  1880  have  wrought  very 
radical  changes  in  the  law  relating  to  the  capacity  of  mar- 
ried women  to  contract  and  their  power  to  dispose  of  their 
real  property.  But  as  the  appellant  did  not  present  this 
part  of  his  case  we  treat  it  as  waived. 

2.  The  next  question  presented  is,  whether  or  not  the 
plaintiff  is  entitled  to  the  alternative  relief  which  he  prays, 
namely,  to  make  the  purchase  price  of  said  land  which  was 
paid  to  Mrs.  Huffman  and  her  husband  a  charge  upon  it. 
In  disposing  of  this  part  of  the  case,  it  will  be  most  con- 
venient to  consider,  first,  whether  the  plaintiff  would  be 
entitled  to  that  relief  as  against  Mary  E.  Huffman,  and 
then  to  determine  whether  or  not  the  defendant  Rayburn 
stands  in  such  a  relation  to  the  transaction  as  would  require 
the  application  of  a  different  rule  to  him.  The  facts  of  this 
case  bring  it  within  the  second  point  decided  in  Frarey  v. 
Wheeler,  supra.  The  principle  there  announced  is  not  new 
to  equity  jurisprudence,  and  its  application  to  this  class  of 
cases  sometimes  becomes  necessary  to  prevent  a  failure  of 
justice.  In  passing  ujwn  that  case,  Bonham,  J.,  said: 
'*The  exempting  a  married  woman  from  liability  on  her 
covenants  to  convey  her  real  estate,  was  adopted  for  her 
better  security  and  protection,  and  we  do  not  think  it  would 
be  equitable  or  in  harmony  with  public  policy  or  good 
morals  for  courts  of  equity,  in  protecting  the  rights  of  per- 
sons, to  encourage  the  perpetration  of  an  actual  fraud  by 
them."    The  purchase  money  in  that  case  was  accordingly 
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charged  upon  the  land.  In  this  case,  as  has  been  shown, 
the  land  was  under  mortgage  at  the  time  of  the  attempted 
conveyance.  Mrs.  Huffman  and  her  husband  agreed  with 
the  plaintiff,  that  in  consideration  of  the  satisfaction  of  the 
amount  of  said  decree,  they  would  convey  him  the  land. 
Mrs.  Huffman,  in  whom  the  title  was  vested,  undertook 
and  attempted  to  perform  this  agreement,  but  by  reason 
of  informality  in  the  execution  of  the  deed,  she  failed 
to  do  so.  What  further  was  done  under,  this  agreement 
has  been  already  shown.  Under  these  facts,  to  turn  a 
party  out  of  court  without  relief  would  be  contrary  to  the 
first  principles  of  equity  and  a  reproach  to  the  jurispru- 
dence of  the  State.  It  would  be  a  case  where  technical 
quibbles  without  merit  had  gained  a  complete  mastery  over 
the  plainest  principles  of  justice.  I  think  therefore  that  we 
ought  to  hold  that  the  plaintiff  is  entitled  to  the  alternative 
relief  prayed  for  unless  there  is  something  in  the  facts  and 
circumstances  of  Mr.  Raybum*s  claim  which  gives  him  a 
right  superior  to  that  of  the  plaintiff,  and  to  that  our  atten- 
tion will  now  be  directed. 

3.  It  is  conceded  that  some  time  prior  to  the  month  of 
October,  1886,  Mary  E.  Huffman  had  procured  a  divorce 
from  her  husband,  and  some  time  during  that  month  she 
conveyed  the  premises  in  controversy  to  Edward  L.  Ray- 
bum.  It  is  alleged  in  the  answer  that  said  deed  was  for  a 
valuable  consideration,  and  that  it  contained  the  usual 
covenants  of  warranty,  and  that  he  had  no  notice  of  the 
matters  alleged  in  the  plaontifTs  complaint,  and  that  S. 
Rayburn  thereafter  purchased  said  premises  from  Ed.  L. 
Rayburn  and  received  a  deed  with  the  usual  covenants  of 
warranty.  It  is  also  claimed  that  when  the  defendant  took 
the  deed  from  Ed.  L.  Rayburn  he  did  not  have  any  notice 
whatever  of  ary  of  the  pretended  rights  or  equities  of  the 
plaintiff,  or  of  the  mitters  and  things  alleged  in  plaintifTis 
complaint.  It  is  claimed  that  this  deed  to  the  defendant 
was  followed  by  i)ossession  soon  afterward,  which  has  been 
maintained  ever  since.  An  equity  that  was  good  against 
Huffman  and  wife  must  prevail  against  those  who  succeed 


April,  1889.]  WoOD  v.  Rayburn.  11 

opinion  of  the  Court— Strahan,  J. 

to  the  estate  affected  by  such  equity,  unless  the  same  is 
barred  or  cut  off  by  reason  of  such  successor  being  a  bona 
JIde  purchaser  for  value  of  such  estate  without  notice  of 
such  equity.  If  Ed.  L.  Raybum  occupied  that  position  the 
equity  is  gone;  if  S.  Raybum  is  such  bona  fide  purchaser, 
the  same  result  follows.  An  examination  of  the  facts  and 
circumstances  touching  all  of  these  alleged  purchases  is 
therefore  necessary. 

Before  proceeding  to  this  examination,  it  is  proper  to 
premise  that  S.  Raybum  is  the  father  of  Ed.  L.  Raybum 
and  J.  W.  Raybum,  who  took  a  prominent  part  in  conduct- 
ing these  negotiations.  There  is  one  fact  which  has  not 
been  as  yet  referred  to,  which  it  now  becomes  necessary  to 
mention.  It  appears  from  the  evidence,  and  is  not  dis- 
puted, that  the  plaintiff  was  the  owner  of  a  mortgage  for 
$200  on  the  premises  in  controversy,  made  by  one  Banks, 
which  was  prior  to  the  mortgage  Huffman  and  wife  had 
executed  to  him,  and  that  he  negotiated  a  loan  of  $200  of 
Jacob  Modie  and  aimed  to  assign  this  Banks  mortgage  to 
Modie  for  security;  but  in  some  manner,  which  is  not  fully 
explained,  he  assigned  to  Modie  his  own  decree  against 
the  Huffmans,  foreclosing  his  junior  mortgage.  This  was 
clearly  a  mistake.  Neither  party  seems  to  have  understood 
just  what  was  assigned.  Modie  seems  to  have  been  wholly 
unconscious  that  the  decree  foreclosing  Wood's  mortgage 
had  been  assigned  to  him. 

Mr.  J.  W.  Rayburn  narrates  his  connection  with  this 
transaction  as  follows:  **Mr.  P.  B.  Dunn  obtained  a  judg- 
ment in  1877  against  W.  H.  Huffman,  husband  of  Mary  E. 
Huffman.  In  1884  an  execution  was  issued  on  this  judg- 
ment and  the  premises  mentioned  in  this  deposition  by  me 
were  levied  upon  and  advertised  for  sale  to  satisfy  that 
execution,  whereupon  Mr.  Wood,  the  plaintiff  herein,  com- 
menced a  suit  in  the  circuit  court  of  this  county  to  enjoin 
said  sale.  The  suit  was  against  F.  B.  Dunn  and  Sol.  King. 
I  was  the  attorney  for  Mr.  Dunn  in  these  matters  during 
all  this  time.  I  think  it  was  in  August,  1886,  and  whUe 
this  suit  was  pending,  that  I  discovered  that  Mr.  Jacob 
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Mbdie  appeared  to  be  the  owner  of  a  decree  that  had,  been 
rendered  in  the  circuit  court  of  Benton  county  in  a  suit 
wherein  Alexander  Wood  was  plailitiff  and  W.  H.  and  Mary 
E.  Suffman  were  defendants.  Prom  some  source  I  learned 
that  this  decree  had  been  paid,  but  I  cannot  now  say  from 
whom  I  learned  it.  The  decree  had  not  been  canceled  of 
record.  I  wrote  to  Mr.  Modie,  who  then  resided  in  Lane 
county,  Oregon,  enclosing  a  self-addressed  postal  card, 
asking  him  when  he  would  be  at  Oorvallis,  and  requesting 
him  to  call  at  tny  office  When  he  came.  A  few  days  after- 
ward I  received  the  poi^al  card  I  sent  him,  on  which  he 
stated  that  he  would  be  here  on  a  certain  day,  naming  the 
day.  He  did  not  come  on  the  day  named,  but  came  on  the 
eleventh  day  of  October,  1886.  I  then  askeA  him  about 
this  decree,  and,  as  I  understood  him,  he  told  me  that  it 
was  paid.  I  told  him  that  the  tecords  did  noit  so  show, 
and  asked  him  if  he  would  go  to  the  coui*t  house  and  satisfy 
this  decree,  which  he  agreed  to  do;  and  together  we  went 
to  the  court  house,  aiid  he  entered  full  satisfaction  of  this 
decree,  as  I  now  remember.  Wood's  name  was  not  men- 
tioned by  either  of  us  at  that  time.  I  thought  at  that  time 
that  Jacob  Modie  was  the  absolute  owner  of  that  decree, 
and  I  did  not  know  to  the  contrary  till  long  afterwards. 
This  decree  wa.^  satisfied  before  Ed.  L.  Raybum  bought 
these  lands  and  before  S.  Raybum  had  any  interest  in 
them,  and  as  far  as  I  know  neither  Ed.  L.  Raybum  nor  S. 
Raybum  contemplated  buying  these  lands  at  that  time. 
Whatever  I  did  in  the  matter  I  did  in  the  interest  of  my 
client,  P.  B.  Dunn.*' 

The  witness  continues:  "On  the  twenty -third  day  of 
October,  1886,  Ed.  L.  Raybum  became  the  owner  of  these 
premises;  he,  on  said  day,  having  received  Mrs.  Huffman's 
deed  for  the  same.*' 

Mr.  Jacob  Modie,  a  witness  for  the  plaintiff,  gave  the 
following  account  of  the  same  transaction:  **In  August, 
1886,  I  received  a  letter  from  J.  W.  Raybum  asking  me 
when  I  would  be  in  Oorvallis,  requesting  that  when  I  came 
to  Oorvallis,  I  would  call  at  his  office.    I  answered  that  I 
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would  be  down  soon  and  would  caU.  I  did  not  come  as 
soon  as  I  anticipated.  In  September  I  received  another 
letter  of  the  same  import,  each  containing  a  self-addressed 
envelope.  In  October  I  came  to  Corvallis, — met  Mr.  Ray- 
bum.  He  asked  me  to  go  to  the  clerk's  office  with  him. 
He  told  me  he  wanted  my  signature  to  a  satisfaction  of 
claim  I  held  against  Mr.  Wood  as  security  for  money 
loaned  Mr.  Wood.  I  told  him  if  it  was  right  and  proper  I 
would  place  my  signature  to  said  satisfaction,  and  did  so 
on  being  assured  by  him  that  it  was  right  and  proper." 

The  witness  also  added  in  substance  that  when  he  signed 
his  name  to  the  satisfaction  of  date  of  October  11,  1886,  he 
intended  to  release  Mr.  Wood  from  any  obligation  to  him, 
he  having  paid  witness  in  full,  and  that  he  had  no  interest 
in  the  decree  and  did  not  know  that  he  owned  said  decree. 
Mr.  Modie  further  testified  that  the  security  he  was  to  get 
from  Mr.  Wood  for  the  money  was  a  mortgage  made  to  L. 
I.  Banks,  and  that  by  mistake  the  decree  in  favor  of 
Wood  and  against  Huffmans  was  assigned  to  hun.  He 
farther  says  that  by  mistake  he  satisfied  the  decree, — that 
he  should  have  assigned  it  back  to  Mr.  Wood, — and  that 
it  was  by  the  request  of  J.  W.  Rayburn  that  he  signed  it 
satisfied. 

Twelve  days  after  this  mistake  was  entered  on  the 
records  in  the  clerk's  office  at  Corvallis,  Mr.  J.  W.  Ray- 
bum  called  on  Mrs.  Mary  E.  Huffman  at  her  father's 
residence  near  Philomath,  and  she  relates  what  occurred 
during  that  visit  substantially  as  follows: — 

*'Mr.  J.  W.  Rayburn  came  to  fathers  about  the  last  of 
November,  1886,  Philomath,  Oregon,  and  asked  me  to  sign 
a  paper  that  he  had.  I  asked  him  what  it  was.  He  said 
it  Tvas  in  the  form  of  a  deed — a  scheme  of  his;  did  not 
know  that  it  would  amount  to  anything.  I  told  him  I  did 
not  like  to  sign  it,  for  I  was  afraid  it  would  get  me  into 
trouble.  He  said,  no,  it  would  not.  He  said  he  would  take 
all  the  responsibility  off  of  my  shoulders  in  this  Wood  case 
and  he  would  fight  the  battle  for  me.  My  mother  came 
into  the  room — Mrs.  Ross — and  said:     'Mr.  Rayburn.  Tm 
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afraid  you  will  get  my  daughter  into  trouble.*  He  says,  no, 
Mrs.  Ross,  I  will  stand  between  her  and  all  trouble.  The 
paper  he  called  a  deed  was  a  blank  except  the  printed  part 
at  the  top.  Mr.  Ed.  Raybum's  name  was  not  mentioned 
to  me.  He  wanted  me  to  go  before  Mr.  Brownson  to  have 
it  filled  out,  but  I  could  not  leave,  as  we  had  a  sick  man  to 
take  care  of.  I  signed  the  blank;  did  not  know  that  I 
had  made  a  deed  to  Ed.  Raybum  till  I  saw  it  in  the  Benton 
Leader," 

She  further  says  in  substance  that  she  made  no  acknowl- 
edgment to  any  officer  that  I  had  made  a  deed  to  Edward 
L.  or  Ed.  L.  Raybum.  **The  signing  of  that  blank  is  the 
only  time  I  signed  a  deed  except  to  Mr.  Wood,  and  I  didn't 
know  at  that  time  that  it  was  to  Ed.  L.  Rayburn,  as  his 
name  was  not  mentioned.  I  never  acknowledged  before  J. 
W.  Raybum  at  any  time  that  I  had  made  out  a  deed  to  Ed. 
L.  Raybum.  I  received  nothing  from  either  of  the  Ray- 
bums  for  the  lands  mentioned  in  this  suit." 

**  Question  18.     State  fully  what,  if  anything,  you  may 
know  about  the  $200  consideration  mentioned  in  the  deed  * 
of  Mary  E.  Huffman  to  one  Ed.  L.  Raybum  in  this  suit  ? 

'*  Answer.  I  never  received  any  money  from  Ed.  L. 
Raybum  or  any  other  Raybum;  only  witness  fees  from  J. 
W.  Raybum." 

There  is  much  more  to  the  same  purport,  and  this  wit- 
ness fully  and  explicitly  denies  that  she  ever  received  any 
money  from  J.  W.  Raybum  except  $20  as  witness  fees,  and 
she  denies  that  she  owed  him  any  sum  whatever  as  attor- 
neys fees  or  otherwise. 

Mrs.  Ross,  the  mother  of  Mary  E.  Emmerson,  late  Huff- 
man, corroborates  what  her  daughter  says  occurred  at  the 
interview  at  the  time  the  deed  was  signed. 

Mr.  J.  W.  Rayburn  testified  in  substance  that  the  con- 
sideration of  the  deed  to  Ed.  L.  Rayburn  was  $200.  Mr. 
Raybum's  account  of  this  transaction  and  of  the  considera- 
tion is  more  particularly  stated  in  his  evidence  as  follows: 
*  »  *  ( i  During  the  pendency  of  the  suit  between  A.  Wood, 
SoL  King  and  F.  B.  Dunn,  I  became  of  the  opinion  that 
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a  certain  paper  purporting  to  be  *  *  *  and  told  Mrs. 
Hufitoan  as  much.  I  told  her  in  what  particular  this  deed 
was  void.  My  recollection  is  that  I  explained  everything 
to  her  fully.  She  at  that  time  owed  me  whatever  my  ser- 
vices were  worth  for  advice  concerning  these  divorce  suits 
in  Washington  Territory;  and  I  asked  Mrs.  Huffman  then 
and  there  upon  what  terms  she  would  deed  this  place  to  me. 
Whether  we  agreed  upon  terms  then  and  there,  I  don't 
now  remember,  but  afterwards  we  did,  and  they  were  as 
follows:  She  would  deed  me  or  any  persons  I  might  name 
the  lands,  or  whatever  interest  she  had  in  them,  for  forty 
dollars  in  money,  my  bill  against  her  at  that  time,  and  I 
agreed  to  defend  any  suit  which  Huffman  might  bring 
in  this  State  for  a  divorce  and  the  children,  or  for  the 
children  alone;  or,  if  she  wanted  a  divorce,  I  promised  and 
agreed  to  obtain  a  divorce  for  her  as  her  attorney,  if  I 
could  do  it.  The  whole  gf  this  consideration  on  my  part 
was  estimated  by  us  at  $200.  This  arrangement  was  in 
part  made  at  CJorvallis,  but  subsequently  carried  out  at 
Philomath.  I  filled  up  the  deed  made  by  her  to  Ed.  L.  Ray- 
bum  *  *  *  on,  I  think,  the  twenty -third  day  of  October, 
1886.  I  then  went  to  Philomath,  where  she  then  was; 
found  her  at  her  father's;  talked  with  her  about  the  matter ' 
and  *  ♦  *  asked  her  to  go  with  me  before  Mr.  Brown- 
son,  justice  of  the  peace,  to  acknowledge  the  same.  At  that 
time  to  my  knowledge  there  was  ao  other  person  residing 
at  Philomath  before  whom  a  deed  could  be  executed.  She 
made  some  excuse  about  not  being  able  to  go,  which,  as  I 
now  remember,  she  was  not  fixed  up, — dressed  up  to  her 
notion  to  go  down  the  street.  I  told  her  I  would  go  and 
get  Brownson  and  bring  him  there.  I  went  to  Brownson's 
house  but  found  that  he  was  out  of  town.  I  went  back  to 
Ross',  where  Mrs.  Huffman  was;  told  her  that  Mr.  Brown- 
son  was  not  at  home;  told  her  that  I  would  take  the 
acknowledgment  myself,  and  she  then  and  there  signed 
that  deed  and  executed  it  as  deeds  are  usually  executed  in 
this  State.  It  was  acknowledged  regularly.  Mr.  George 
Mason,  I  think  his  name  was,  along  with  myself,  witnessed 


16  Wood  v.  Rayburn.  [Sup.  Ct. 

Opinion  of  the  Coort— 'Strahan,  J. 

it.  The  deed  she  signed  there  that  day  was  an  ordinary 
blank  deed,— an  ordinary  printed  deed, — and  had  every 
word  written  in  it  above  the  name  that  now  appears  there. 
When  she  says  that  this  was  a  blank  deed  she  states  that 
which  is  positively  and  absolutely  false.  In  addition  to 
what  I  paid  her  then  and  before,  and  what  I  agreed  to  do 
by  way  of  defending  suits,  for  which  we  estimated  at  J200, 
I  told  her  that  I  would  have,  if  I  succeeded  in  holding  it, — 
that  I  would  have  to  pay  Mr.  Dunn's  claim,  which  then 
amounted  to  something  over  $350." 

This  witness  further  says  in  substance  that  at  the  time 
the  deed  was  executed  he  paid  Mrs.  Huffman  the  remain- 
der of  the  $40  that  he  was  to  give  her,  which  amount  he 
thought  was  $20,  but  would  not  be  sure. 

In  relation  to  the  consideration,  he  says  further  in  his 
dejKJsition:  **She  got  $40  in  money,  the  services  that  I 
rendered  her,  and  the  promise  on  my  part  to  defend  any 
suit  against  her  for  a  divorce  or  her  children;  or  in  event 
she  desired  a  divorce,!  agreed  to  bring  the  suit  for  her/* 

This  witness,  in  explanation  of  how  it  happened  that  he 
had  the  deed  to  this  land  made  to  his  brother  Ed.  L.  Ray- 
burn,  says:  **He  is  my  brother  and  was  expecting  to  get 
married  at  that  time  and  thought  he  t^o  ild  like  to  live  on 
the  place,  and  he  and  I  arranged  that  I  would  try  and  get 
him  the  place.  He  afterwards  changed  his  mind  about 
going  on  the  place  and  accepted  employment  in  the  O.  R.  & 
N.  Co.'s  oflSce  in  Portland,  where  he  has  been  ever  since 
and  is  now." 

Mr.  S.  Rayburn,  the  defendant,  was  called  as  a  witness 
in  his  own  behalf  and  says  substantially:  **I  am  the  owner 
in  fee-simple  of  the  property  in  controversy.  I  purchased 
it  of  Ed.  L.  Rayburn  in  the  fall  of  1886, 1  believe  it  was.  I 
paid  him  $1,000  in  a  note  and  mortgage  as  security.  I  have 
since  paid  of  this  note  $300.  At  the  time  I  obtained  the. 
deed  from  Ed.  L.  Rayburn,  Ben.  Pelger  had  some  stock  on 
the  place.  He  was  not  then  living  in  the  dwelling-house, 
and  there  was  no  one  residing  on  the  place  at  the  time  I 
obtained  the  deed.    I  did  not  know  before  the  commence- 
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ment  of  this  suit  that  Wood  claimed  an  interest  in  these 
lands.  I  took  possession  about  the  fifteenth  or  sixteenth 
of  February,  1888,  of  the  home  and  garden  land.  I  served 
a  notice  on  Pelger  to  leave  the  premises.  I  served  notice 
on  him  to  get  rid  of  his  stock.  The  stock  was  on  the  pas- 
ture. Felger  paid  rent  to  me  the  last  year  he  pastured  his 
stock  there.  I  purchased  these  premises  in  good  faith  and 
with  the  intention  to  make  it  my  future  home.  I  can't  give 
any  date  when  I  first  learned  that  the  plaintiff  claimed  to 
have  some  interest  in  these  lands,  but  I  think  it  was  last 
March." 

Mr.  J.  W.  Rayburn  being  re-called  as  a  witness  for  the 
defendant,  testified,  in  substance,  among  other  things:  **S. 
Rayburn  paid  Ed.  L.  Rayburn  $1,000  for  these  premises. 
He  gave  his  note  payable  in  two  years'  installments,  secured 
by  a  mortgage  on  these  same  premises;  the  note  is  an 
ordinary  negotiable  note,  and  I  to  day  own  that  note.  S. 
Rayburn  has  paid  $300  on  that  note,  which  payment  was 
made  about  the  first  day  of  February,  1888." 

In  another  part  of  his  evidence,  Mr.  J.  W.  Rayburn, 
speaking  of  this  same  subject:  *  *When  Ed.  Rayburn  deter- 
mined to  go  to  Portland  I  purchased  of  him  the  note  and 
mortgage.  After  I  bought  a  piece  of  property  from  J.  R. 
Bayley,  where  I  now  live,  I  determined  to  repair  the  house 
thereon,  and  I  determined  also  to  build  a  new  one  on  the 
north  portion  of  this  property,  near  the  O.  &  C.  R.  R.  track. 
S.  Rayburn  is  a  practical  carpenter  and  joiner,  and  he  did 
nearly  all  the  carpenter  work  in  repairing  my  house  and 
buiMing  this  new  one.  The  whole  of  this  work  was  done 
by  him  in  the  year  1887.  When  we  settled,  about  the 
middle  of  January,  or  at  the  farthest  the  first  of  February, 
1888,  I  owed  him  a  balance  of  $300,  which,  as  agreed  then 
and  there  by  us,  to  be  applied  on  this  note  and  mortgage. 
The  house  that  he  built  is  still  on  the  premises  and  is 
occupied  by  a  renter  of  mine  for  a  yearly  rental  of  one  hun- 
dred dollars.  The  defendant  has  never  been  paid  for  the 
work  he  did  for  me  ii;any  other  way  than  as  above  stated." 

These  I  believe  to  be  all  the  main  or  essential  facts  tes- 
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tified  to  by  any  of  the  witnesses.  Conceding  as  proven 
every  fact  which  this  evidence  tends  to  prove,  the  question 
remains,  is  this  property  put  beyond  the  reach  of  the 
plaintiff's  equity,  or  is  it  protected  from  the  plaintiff's 
equity  by  reason  of  any  or  all  of  those  facts?  In  other 
words,  was  either  Ed.  L.  Rayburn  or  S.  Rayburn  a  bona 
fide  purchaser  of  this  property  for  value  and  without  notice, 
within  the  equity  rule  on  that  subject?  I  can  see  no  escape 
from  the  conclusion  that  this  question  must  be  answered 
in  the  negative. 

It  was  scarcely  claimed  upon  the  argument  here  that  Ed. 
L.  Rayburn  was  such  purchaser,  nor  could  the  claim  be 
sustained  if  made.  If  Ed.  L.  Rayburn  can  be  regarded  as 
in  any  sense  a  purchaser,  he  simply  acquired  and  held  the 
legal  title  through  the  agency  of  his  brother,  J.  W.  Ray- 
bum.  Whatever  consideration  there  was  for  the  deed, 
passed  from  J.  W.  Rayburn  to  Mrs.  Huffman,  and  not  from 
Ed.  L.  J.  W.  had  knowledge  of  the  deed  from  Mrs.  Huff- 
man to  the  plaintiff  at  the  very  time  he  was  engaged  in 
these  negotiations,  and  it  is  manifest  that  it  was  because 
he  believed  the  deed  to  be  void  that  he  engaged  in  them. 
Notice  of  the  fact  was  of  such  a  nature  as  ought  to  have 
put  an  ordinarily  prudent  man  on  inquiry,  and  in  such  case 
a  failure  to  make  inquiry  is  visited  with  all  of  the  conse- 
quences of  actual  notice.  (Mier  v.  Blume,  80  Mo.  179.) 
But  it  was  suggested  upon  the  argument  here  that  notice 
to  J.  W.  Rayburn  would  not  affect  those  for  whom  he  was 
acting  in  making  the  purchase.  It  is  a  general  rule  that 
notice  to  the  agent  is  notice  to  the  principal.  In  procuring 
the  deed  from  Mrs.  Huffman  to  Ed.  L.  Rayburn,  J.  W.  Ray- 
burn was  either  Ed.  L.'s  agent  or  he  was  a  mere  volunteer; 
in  either  event,  if  Ed.  L.  accepted  his  work  or  the  proceeds 
of  his  contract,  he  would  be  affected  by  whatever  was 
notice  to  J.  W.  R.  Perhaps  no  better  statement  of  the 
principle  can  be  found  than  is  contained  in  Wharton's 
Agency  and  Agents,  §  178.  He  says :  *  *  The  better  opinion 
is,  that  whenever  the  agent,  acting  in  the  scope  of  his 
duties  for  his  principal,  receives  notice  in  a  matter  in 
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which  he  represents  the  principal,  such  notice  is  notice  to 
the  principal,  although  the  notice  is  not  received  in  the 
identical  transaction  to  which  the  notice  relates.  The  test 
is,  whether  the  information  was  of  a  character  which  it 
was  the  duty  of  the  agent  to  communicate.  If  so,  it  binds 
the  principal."  And  it  was  held  in  Whitney  y.  Burr,  115 
Ills.  289,  that  if  an  agent  has  notice  at  the  time  of  his  pur- 
chase for  his  principal  of  the  equitable  rights  of  another, 
and  of  the  claim  of  the  latter  to  have  previously  purchased 
the  subject  matter  of  the  sale,  this  will  be  notice  to  the 
principal.  (Am.  &  Eng.  Ency.  of  L.,  v.  7,  p.  419,  and 
cases  cited.)  But  there  is  another  objection  to  the  defend- 
ant's claim  that  he  is  a  bona  fide  purchaser  for  value  and. 
without  notice,  which  applies  equally  to  Ed.  L.  as  well  as 
to  S.  Rayburn,  and  that  is,  it  is  neither  alleged  nor  proven 
that  Mary  E.  Huffman,  at  the  time  of  her  deed  to  Ed.  L., 
was  in  the  possession  of  the  premises,  and  the  same  omis- 
sion occurs  in  respect  to  the  conveyance  from  Ed.  L.  to  S. 
Rayburn.  These  are  omissions,  not  of  form  but  of  sub- 
stance. Storey's  Eq.  PI.,  §  805,  states  the  principle.  He 
says:  **Such  a  plea  must  aver  that  the  person  who  con- 
veyed a  mortgage  to  the  defendant,  was  seized  in  fee,  or 
pretended  to  be  so  seized,  and  was  in  possession,  if  the 
conveyance  purported  an  immediate  transfer  of  the  pos- 
session at  the  time  when  he  executed  the  purchase  or 
mortgage  deed."  And  the  learned  author  of  the  notes  to 
two  leading  cases  in  Equity,  part  1,  p.  63,  states  the  rule 
in  the  same  language,  and  I  have  been  unable  to  find  any 
authorities  that  hold  otherwise. 

No  witness  testifies  that  Mary  E.  Huffman  was  in  posses- 
sion of  these  premises  at  the  time  she  made  the  deed  to 
Ed.  L.  Rayburn,  nor  is  it  pretended  that  S.  Rayburn 
obtained  jKDSsession  until  sometime  in  the  month  of  March, 
1888,  and  it  does  not  appear  anywhere  in  this  record  that 
Ed.  L.  was  in  possession  of  said  premises  at  any  time. 

At  some  time  prior  to  the  month  of  March,  1888,  Ben. 
Pelger,  the  plaintiffs  tenant,  had  leased  the  premises  of 
the  plaintiff,  and  he  says  that  he  had  possession  of  the  field 


20  Wood  v,  Rayburn.  [Sup.  Ct. 

Opinion  of  the  Court— Strahan,  J. 

and  a  part  of  the  pasture,  and  about  that  time  the  defend- 
ant entered  the  house  by  force  or  by  breaking  into  it. 

There  is  another  objection  to  the  defendant's  claim  which 
seems  ahnost  as  serious,  and  that  is  the  payment  of  the  pur- 
chase money.  There  is  a  conflict  in  the  evidence  as  to  the 
amount  of  purchase  money  paid  by  J.  W.  Rayburn,  and 
how  it  was  paid,  and  we  do  not  find  it  necessary  to  pass  on 
that  question;  but  there  is  no  conflict  as  to  the  alleged  con- 
sideration from  S.  to  Ed.  L.  Rayburn.  He  gave  his  note  to 
Ed.  L.  in  1886  for  $1,000,  secured  by  a  mortgage  on  the 
same  premises;  at  some  time  thereafter  the  same  was 
transferred  to  J.  W.  R.,  who  was  the  owner  of  it  at  the 
•  time  he  testified.  In  1887  S.  Rayburn  did  some  work  for 
him,  and  in  January  or  February,  1888,  upon  a  settlement 
between  feather  and  son,  there  was  found  to  be  due  S.  Ray- 
bum  $300,  which  was  credited  on  the  note.  The  author- 
ities are  that  to  constitute  one  a  bona  Jide  purchaser  he 
must  have  actually  paid  the  purchase  money  before  "he 
received  notice  of  the  claim.  {Jackson  v.  McChesney,  7  Cow. 
360;  Jewitt  v.  Palmer,  7  Johns.  Ch.  65.)  And  it  is  laid 
down  in  Union  Canal  Co.  v.  Young,  30  Am.  Dec.  212,  that  it 
must  be  proved  independently  of  the  recital  in  the  deed 
that  the  consideration  was  paid  before  receiving  notice, 
and  is  not  enough  to  show  that  it  was  secured  to  be  paid 
by  mortgage  or  otherwise.  {Dugan  v.  Vattin,  25  Am.  Dec, 
105;  Blight  v.  Banks,  17  Id.  136;  Donaldson  v.  Bank  of  Cape 
Fear,  18  Id.  577,  and  Nantz  v.  McPherson,  18  Id.  216,  held 
the  same  doctrine.) 

So  also  in  two  leading  cases  in  Eq.,  part  1,  pp.  75,  76, 
holds  that  to  entitle  one  to  protection  as  a  bona  Jide  pur- 
chaser he  must  have  paid  the  full  price  before  notice.  But 
these  authorities  must  not  be  confounded  with  another  class 
defining  the  rights  of  a  bona  Jide  holder  of  a  negotiable 
promissory  note  secured  by  mortgage  upon  land  affected 
by  an  equity  where  such  note  was  negotiated  before  due 
and  for  value  without  notice.  The  facts  of  this  case  do  not 
require  us  to  consider  or  decide  that  question. 

There  are  other  questions  affecting  the  defense  in  this 
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case,  but  I  cannot  think  it  is  necessary  to  enter  upon  their 
decision.  One  of  them  is  the  nature  and  character  of  the 
plaintiffs  possession  through  his  tenant  Ben.  Felger  and 
Felger's  attempt  to  attorn  to  the  defendant  as  his  landlord. 
If  Felger  entered  under  Wood  he  was  Wood's  tenant,  and 
his  attornment  to  another  would  be  without  effect.  (1  Tay- 
lor's L.  &T.,  §180.) 

The  zeal  and  earnestness  with  which  this  defense  has 
been  pressed  upon  the  attention  of  the  court  have  induced 
us  to  examine  this  case  with  more  than  ordinary  care  and 
attention;  but  with  all  the  research  and  examination  we 
have  been  able  to  bestow  upon  it,  we  find  ourselves  unable 
to  accede  to  the  positions  of  the  defendant's  counsel. 

It  follows  from  what  has  been  said  that  the  decree  in  the 
court  below  must  be  reversed,  and  a  decree  entered  here 
for  the  plaintiff  for  his  purchase  money  and  lawful  interest 
from  March,  1888,  the  time  when  his  possession  was  dis- 
turbed by  the  defendant,  and  that  the  premises  in  question 
be  sold  to  satisfy  the  same  with  costs. 


[Piled  July  1,  1889.  ] 

THE  PORTLAND  LUMBERING  &  MANUFACTURING 
CO.  u  THE  CITY  OF  EAST  PORTLAND. 

Municipal  Corporation— Corporate  Powers  of  the  City  op  East  Portland.— 
By  2 1,  Art.  6,  of  the  chatter  of  the  city  of  E&st  Portland  the  common  council  of 
said  city  has  fall  power,  amongst  other  things,  to  improve  the  sidewalks,  pave- 
menU,  streets  and  all  parts  of  streets  within  the  limits  of  the  city,  making  full 
or  partial  improvements  thereof,  to  determine  and  provide  for  everything  necessary 
or  convenient  to  the  exercise  of  the  amhority  therein  granted. 

Municipal  Corporation— Power  to  Contract.— The  power  to  contract  Inheres  in 
every  corporation  and  is  co-extensive  with  its  corporate  powers. 

MuNiaPAL  Corporation— Ultra  Vires.— The  plea  of  ultra  vires  should  not,  as  a  gen- 
eral mle.  prevail,  whether  interposed  for  or  against  a  corporation,  when  It  would 
not  advance  Justice,  but  on  the  contrary  would  accomplish  a  legal  wrong. 

Appeal  from  Multnomah  county. 

Strahan,  J. — This  is  911  action  to  recover  against  the 
defendant  for  the  agreed  price  and  value  of  certain  materials 
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furnished  by  the  plaintiff  for  the  defendant  and  used  in  the 
improvement  of  one  of  its  streets  by  the  direction  of  its 
common  council. 

The  third  amended  complaint  states  the  facts  upon  which 
the  plaintiff  relies,  in  substance,  as  follows:  That  the 
plaintiff  is  a  private  corporation,  and  the  defendant  a 
public  municipal  corporation;  that  on  the  eighth  day  of 
September,  1883,  the  common  council  of  the  city  of  East 
Portland  duly  passed  a  resolution  to  improve  L  street  in 
said  city  from  Water,  street  to  Twelfth  street  in  said  city, 
in  pursuance  of  which  the  following  notice  was  published 
for  the  full  time  and  in  the  manner  required  by  the  city 
charter: 

**  IMPROVEMENT  OF  L  STREET. 

"Notice  is  hereby  given  that  the  common  council  of  the 
city  of  East  Portland  proposes  to  improve  L  street  from 
the  west  line  of  Water  street  to  the  center  line  of  Twelfth 
street  as  follows:  By  building  an  elevated  roadway  and 
sidewalk  of  full  width  from  Water  street  eastward  to  the 
bank  of  earth  elevated  between  Third  and  Fourth  streets, 
and  from  such  point  eastward  to  Fifth  street  by  laying 
where  the  same  may  be  required  a  plank  roadway  of  full 
width  with  sidewalk;  and  from  Fifth  street  eastward  to 
Asylum  slough  by  laying  a  gravel  roadway  full  width  with 
wooden  gutters  and  cross-walks  where  required;  by  build- 
ing an  elevated,  roadway  and  sidewalk  of  full  width  across 
Asylum  slough,  and  from  Asylum  slough  to  Twelfth  street 
by  laying  a  gravel  roadway  full  width  with  wooden  gutters, 
sidewalks  and  cross-walks.  All  of  said  improvements  to 
be  on  the  established  grade,  and  cost  of  same  to  be  assessed 
to  adjacent  property. 

**By  order  of  the  common  council. 

**J.  F.  Stewart,  auditor  and  clerk." 

That  no  other  notice  was  given  for  such  improvement, 
and  said  resolution  was  substantially  the  same  as  the  said 
notice;  that  afterwards,  on  the  fifteenth  day  of  October, 
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1885,  the  said  common  council  passed  an  ordinance  No. 
325,  entitled,  *'An  ordinance  to  provide  the  time  and 
manner  of  improving  L  street,"  which  ordinance  is  as 
follows: — 

**  The  city  of  East  Portland  does  ordain  as  follows: 

**  Whereas  the  common  council  or  board  of  trustees  of 
the  city  of  East  Portland  has,  at  different  times,  made  par- 
tial improvements  on  L  street  in  the  city  of  East  Portland, 
and  whereas  the  common  council  now  proposes  to  make  a 
full  improvement  of  said  street  from  the  west  line  of  Water 
street  to  the  center  line  of  Twelfth  street;  therefore,  the 
city  of  East  Portland  does  ordain  as  follows: 

*'§  1.  The  proposed  full  improvement  of  L  street  from 
the  west  line  of  Water  street  to  the  center  line  of  Twelfth 
street,  as  hereafter  provided,  shall  be  completed  on  or  be- 
fore the  first  day  of  February,  1884,  due  notice  thereof  hav- 
ing been  given  by  publication,  as  will  more  fully  appear  by 
the  proof  thereof,  duly  presented  and  filed  in  the  office  of  the 
auditor  and  clerk. 

"§  2.  The  improvement  of  said  street  shall  be  made  as 
foUows:  By  building  an  elevated  roadway  and  sidewalks 
full  width  of  streets,  in.  accordance  with  the  plans  and 
specifications  made  by  the  city  surveyor  and  filed  with 
the  recorder  of  said  city,  and  adopted  by  the  common 
council  October  15,  1883,  from  the  west  line  of  Water 
street  eastward  to  the  land  or  earth  elevation  between 
Third  and  Fourth  streets,  and  from  such  point  eastward  to 
Fifth  street  by  laying  a  plank  roadway  full  width  with 
plank  gutters  and  sidewalks,  and  from  Fifth  street  to 
Asylum  slough  by  making  a  gravel  roadway  of  full  width 
with  plank  gutters,  side  and  crosswalks,  and  by  building 
an  elevated  roadway  and  sidewalks  of  full  width  of  said 
street  in  accordance  with  the  plans  and  specifications  made 
by  the  city  surveyor  and  filed  with  the  recorder  and  auditor 
and  adopted  by  the  common  council  October  15,  1883,  and 
from  the  Asylum  slough  eastward  to  the  center  line  of 
Twelfth  street  by  making  a  graveled  roadway  of  full  width 
with  plank  gutters  and  side  and  cross-walks. 
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**§  3.  All  of  said  improvements  to  be  upon  the  estab- 
lished grade  and  made  in  accordance  with  ordinance  No. 
897  of  the  city  of  East  Portland,  and  entitled  *An  ordinance 
relating  to  the  improvement  of  streets.' 

**§  4.  All  of  said  improvements  shall  be  made  at  the 
expense  of  the  adjacent  property  and  shall  be  completed 
to  the  satisfaction  of  the  committee  on  streets  and  public 
property,  the  city  surveyor  and  street  commissioners. 

**§  5.  The  contractor  shall  take  control  of  the  work 
during  its  progress,  and  he  shall  be  responsible  for  any 
accident  occasioned  by  carelessness  or  neglect." 

That  said  ordinance  was  duly  approved  by  the  mayor  of 
said  city,  and  afterwards,  on  the  tenth  day  of  November, 
1883,  the  city,  acting  by  and  through  its  committee  on 
streets  and  public  property,  by  virtue  of  ordinance  No.  397, 
entitled  **An  ordinance  relating  to  the  improvement  of 
streets  and  letting  contracts  therefor,'*  approved  August  9, 
1883,  entered  into  a  contract  with  C.  L.  Spore  to  improve 
said  L  street  abutting  upon  blocks  Nos.  140  and  162,  among 
others,  a  copy  of  which  contract  is  hereto  attached  and 
marked  **A"  and  made  a  part  hereof,  and  at  the  same  time 
made  a  contract  similar  in  terms,  except  the  prices  were 
different,  with  Keenan  &  Hamilton  for  the  improvement  of  L 
street  abutting  on  blocks  83  and  100;  that  said  Spore  and 
Keenan  &  Hamilton  duly  furnished  bonds  for  the  faithful 
completion  of  said  work;  that  thereafter,  and  within  the 
time  required  by  said  ordinance,  said  Spore  and  Keenan  & 
Hamilton  duly  completed  the  work  required  by  said  contract 
upon  said  street  opposite  the  said  blocks  83,  100,  140  and 
162,  and  that  afterwards  the  said  city  and  the  said  Spore 
and  the  said  Keenan  &  Hamilton  together,  for  and  concern- 
ing the  work  done  under  said  contracts  opposite  the  said 
blocks  Nos.  83,  100,  140  and  162,  and  there  was  found  to 
be  due  to  the  said  Spore  the  sum  of  $1,944.80,  and  to  the 
said  Keenan  &  Hamilton  the  sum  of  $4^2.70,  and  that  there- 
upon the  said  city  issued  its  warrants  as  follows: 
'*$79.86;  East  Portland,  Or.,  March  5,  1884. 

*'To  the  treasurer  of  the  city  of  Es^st  Portland:    Pay  to 
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C.  L.  Spore,  or  bearer,  seventy-nine  86-100  dollars  out  of 
the  special  fund  for  the  improvement  of  L  street,  assessed 
upon  lot  3,  block  162,  for  the  improvement  of  said  street. 
•*Attest:  **I.  N.  Saunders,  mayor. 

'*J.  T.  Stewart,  recorder." 
Then  follows  a  large  number  of  other  warrants  in  like 
form  and  in  varying  amounts,  each  one  payable  out  of  the 
fund  for  the  improvement  of  L  street,  assessed  upon  some 
lot  or  lots  either  in  block  83,  100,  140  or  162,  and  amounting 
in  the  aggregate  to  the  sum  of  $2,387.50.  That  each  of 
said  warrants  was  duly  presented  to  the  treasurer  of  East 
Portland  and  payment  thereof  refused  for  want  of  funds  to 
pay  the  same;  that  each  of  said  contracts  as  well  as  each 
of  said  warrants  issued  and  all  claims  thereunder  were  duly 
assigned  to  the  plaintiff,  and  that  plaintiff  is  now  the 
owner  and  holder  thereof;  that  at  various  times  since  said 
warrants  were  duly  presented  for  payment  and  payment 
thereof  refused  by  the  defendant,  and  that  the  defendant 
was  also  requested  to  provide  a  fund  for  the  payment  of 
said  warrants,  which  it  refused  to  do;  that  the  city  has 
failed,  neglected  and  refused  to  cause  the  said  several 
stuns  to  be  assessed  to  the  said  several  lots  and  blocks 
named  in  said  warrants  to  be  collected,  except  that  the 
owner  of  block  No.  140  paid  into  court  for  the  benefit  of 
said  city  the  sum  of  $100,  and  the  owners  of  block  No.  162 
paid  into  this  court  the  sum  of  $100  for  the  benefit  of  said 
city;  that  said  sums  were  paid  on  account  of  said  improve- 
ments and  were  received  by  said  city  on  account  thereof 
and  were  paid  by  said  owners  in  payment  upon  their  said 
assessments;  that  the  total  amount  assessed  by  said  city 
of  East  Portland  for  the  improvement  mentioned  in  said 
ordinance  for  the  improvement  of  L  street  was  $17,489.69; 
that  there  has  been  paid  into  the  city  treasury  on  account 
of  said  improvements  the  sum  of  $11,117.62,  all  of  which 
has  been  paid  out  by  said  city  upon  other  warrants  issued 
for  said  improvements  except  the  sum  of  $200  collected  as 
herein  set  forth;  that  the  payment  of  all  said  sums  upon 
other  warrants  to  the  exclusion  of  the  pladntiff^s  said  war- 
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rants  was  wrongful  and  without  authority  of  law;  that  said 
city  refuses  to  take  any  further  steps  to  collect  said  money 
or  to  pay  said  warrants  .or  any  part  thereof. 

By  the  terms  of  the  contracts  entered  into  by  the  city 
with  the  contractors,  and  which  are  annexed  to  the  com- 
plaint as  a  part  thereof,  the  city  agreed  and  obligated 
itself  to  pay  for  the  work  according  to  certain  rates  spec- 
ified by  warrants  to  be  drawn  upon  the  fund  to  be  collected 
and  paid  into  the  city  treasury  for  that  purpose. 

To  this  complaint  the  defendant  demurred  for  the  reason 
the  same  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  The  demurrer  was  sustained  by  the  court  and  a 
final  judgment  entered  against  the  plaintiff  for  costs,  from 
which  judgment  this  appeal  is  taken. 

1.  By  article  6,  section  1,  of  the  amended  charter  of 
East  Portland  it  is  among  other  things  provided: — 

**  §  1.  The  common  council  is  authorized  and  empowered 
to  lay  out,  establish,  vacate,  widen,  extend  and  open  streets, 
or  parts  of  streets,  and  alleys,  or  parts  of  alleys,  in  said 
city,  and  appropriate  private  property  for  that  purpose, 
and  to  alter  and  establish  the  grade  of  any  street  or  part 
thereof,  and  to  improve  the  sidewalks,  pavements,  streets, 
and  parts  of  streets,  within  the  limits  of  the  city,  making 
full  or  partial  improvement  thereof.  And  it  has  full 
power  to  determine  and  provide  for  everything  necessary 
and  convenient  to  the  exercise  of  the  authority  herein 
granted.'*        ♦        ♦        ♦ 

Section  2  of  article  6  is  as  follows: — 

**§  2.  When  any  improvements  mentioned  in  the  pre- 
ceding section  are  to  be  made,  the  common  council  shall 
cause  the  recorder  to  give  notice  of  the  same  by  publishing 
a  notice  for  fifteen  days  previous  to  the  undertaking  of 
such  improvements  in  some  daily  or  weekly  newspaper 
published  in  the  city  of  East  Portland;  such  notice  must 
specify  with  convenient  certainty  the  street  or  part  of 
street  proposed  to  be  improved  or  on  which  the  grade 
proposed  to  be  established  or  altered  and  the  kind  of 
improvements  to  be  made." 
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Section  3  authorizes  the  owners  of  a  majority  of  the 
property  adjacent  to  such  street  or  part  thereof,  as  the 
case  may  be,  to  make  and  file  with  the  recorder  within  ten 
days  from  the  final  publication  of  such  notice  a  written 
remonstrance  against  the  proposed  improvement,  grade  or 
alteration  thereof,  and  thereupon  the  same  shall  not  then 
be  further  proceeded  with  or  made. 

Section  4  empowers  the  council,  if  no  such  remonstrance 
be  made,  at  its  earliest  convenience  within  six  months  from 
the  final  publication  of  such  notice,  to  establish  the  pro- 
posed grade,  or  alteration  thereof,  or  to  commence  to  make 
the  proposed  improvement  as  thereinafter  provided. 

Section  5  of  said  article  is  as  follows: — 

'*§  5.  In  case  the  notice  be  for  the  improvement  of  a 
street  or  part  thereof,  the  council  may  proceed  to  ascertain 
the  probable  cost  of  making  such  improvement  and  assess 
upon  each  lot  or  part  thereof  liable  therefor  its  propor- 
tionate share  of  such  cost;  and  if  the  council  shall  adjudge 
that  any  such  lot  or  part  of  lot  would  not  be  benefited  by 
the  improvement  in  the  full  sum  of  the  cost  of  making  the 
same  upon  the  half  of  the  street  abutting  upon  each  lot  or 
part  of  lot,  the  council  shall  assess  upon  such  lot  or  part 
of  lots  as  its  proportionate  share  thereof  such  sum  only  as 
it  shall  find  such  lot  or  part  of  lot  to  be  benefited  by  such 
improvement." 

Section  6  directs  when  the  probable  cost  has  been  ascer- 
tained and  determined,  the  council  must  declare  the  same 
by  ordinance  and  direct  its  clerk  to  enter  a  statement 
thereof  in  the  docket  of  city  liens,  as  provided  in  the  next 
succeeding  section. 

Section  7  defines  the  docket  of  city  liens  and  prescribes 
the  effect  of  entries  therein. 

Section  9  prescribes  the  manner  in  which  the  auditor 
shall  ascertain  the  ownership  of  property  in  the  city  to  be 
affected  by  this  tax. 

Section  10  prescribes  a  notice  of  fifteen  days  before  a 
sum  of  money  assessed  for  a  street  improvement  is  col- 
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lectible,  and  how  such  notice  must  be  given  and  what  it 
shall  contain. 

Section  11  prescribes  when  and  under  what  circumstances 
a  warrant  may  issue  for  the  collection  of  such  tax,  and  sec- 
tions 12,  13,  14,  15,  16  and  17  prescribe  what  the  warrant 
shall  contain  and  the  manner'of  executing  it,  and  on  what 
terms  and  how  property  sold  for  such  tax  may  be  redeemed. 

Section  18  prescribes  that  if  the  benefits  to  accrue  to  a 
particular  lot  shall  not  be  equal  to  the  cost  of  making  such 
improvement,  the  excess  of  the  cost  over  and  above  the 
benefits  received  shall  not  be  paid  out  of  the  general  fund 
of  the  city. 

Section  19  relates  to  the  cost  of  improving  at  the  inter- 
section of  streets. 

Section  20  declares  the  effect  of  a  tax  sale  under  the 
preceding  sections. 

Section  21  authorizes  any  one  having  a  lien  on  any  lot 
by  judgment,  decree  or  mortgage,  after  any  such  tax 
becomes  delinquent,  to  pay  the  same  and  add  the  amount 
to  his  lien. 

Section  22  provides  that  **the  council  must  provide  by 
ordinance  for  the  time  and  manner  of  doing  the  work  on 
any  proposed  improvements,  subject  only  to  the  following 
restrictions:  1.  After  proper  notice  the  work  must  be  let 
to  the  lowest  responsible"  bidder;  but  a  bid  by  the  owner  or 
owners  of  all  the  property  in  a  block  fronting  on  a  street 
proposed  to  be  improved  must  be  accepted  if  as  low  as  any 
other  bid,  and  the  council  may  provide  for  the  rejection  of 
any  or  all  bids  deemed  unreasonable,  and  that  the  bid  of 
any  person  who  has  before  bid  or  contracted  for  such  work 
and  been  delinquent  therein  shall  not  be  received.  The 
council  shall  provide  for  taking  security  by  bond  for  the 
faithful  performance  of  any  contract  let  under  its  authority, 
and  the  provisions  thereof  shall  be  enforced  by  an  action 
in  the  name  of  the  city  of  East  Portland." 

Section  23  provides  what  shall  be  done  upon  the  comple- 
tion of  the  work;   and  section  24  provides  for  a  further 
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assessment  against  the  piece  of  property  where  the  first 
was  insufficient  to  pay  the  cost  thereof. 

Section  25  provides  for  returning  the  surplus  to  the  lot 
owner  in  case  more  money  was  collected  than  was  necessary. 

Section  26  provides  that  moneys  collected  upon  assess- 
ments for  improvements  shall  be  kept  as  a  separate  fund 
and  in  no  wise  used  for  any  other  purpose  whatever. 

The  other  sections  of  the  article  relate  to  the  subject  of 
street  improvements,  but  they  in  no  manner  affect  the 
questions  presented  by  this  record. 

1.  The  only  question  presented  for  our  consideration  is 
the  question  of  the  city's  liability  under  the  facts  above 
stated.  In  Hawthorne  v.  East  Portland,  13  Or.  271,  this 
court  had  some  of  the  facts  growing  out  of  the  improve- 
ment of  L  street  before  it.  In  that  case  it  was  held  that 
because  the  notice  given  by  the  council  of  the  proposed 
improvement  contained  the  words  by  laying,  **  where  the 
same  may  be  required,"  a  plank  roadway,  etc.,  the  city 
failed  to  create  a  lien  upon  the  abutting  property  for  the 
cost  of  such  improvement.  It  is  now  insisted  that,  by 
reason  of  such  defective  notice,  the  city  is  in  no  manner 
liable  for  the  material  or  labor  used  in  making  the  improve- 
ments, although  the  contractors  fully  performed  their 
agreement  and  completed  the  work  according  to  the  plans 
and  specifications  for  the  same.  By  turning  again  to  sec- 
tion 1  of  article  6  of  the  charter,  supra,  it  will  be  seen  that 
the  common  council  possesses  plenary  power,  amongst 
other  things,  to  improve  the  sidewalks,  pavements,  streets 
and  all  parts  of  streets  within  the  limits  of  the  city,  making 
full  or  partial  improvements  thereof,  and  it  has  full  i^ower 
to  determine  and  provide  for  everything  necessary  and  con- 
venient to  the  exercise  of  the  authority  herein  granted.  Power 
could  hardly  be  conferred  in  more  comprehensive  terms, 
and  standing  alone  there  could  be  no  doubt  that  in  the 
exercise  of  this  power  the  council  would  have  authority  to. 
provide  money  that  might  be  necessary  from  any  source 
from  which  it  is  authorized  by  its  charter  to  raise  money 
for  corporate  purposes;   to  pay  for  such  improvements. 
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money  would  be  both  necessary  and  convenient  for  such  a 
purpose. 

Waiving,  for  the  present,  any  reference  to  the  sub- 
sequent provisions  of  the  charter,  let  us  follow  for  a  short 
time  some  of  the  authorities  which  seem  to  have  a  bearing 
on  this  subject.  Maker  v.  The  City  of  Chicago^  38  111.  266, 
is  a  case  where  the  plaintiff  did  work  for  the  city  in  dredg- 
ing and  deepening  the  river  in  front  of  certain  lots  with 
the  understanding  that  he  should  be  paid  from  special 
assessments  to  be  made  upon  the  property  for  that  pur- 
pose. The  courts  decided  that  no  special  assessments 
could  be  made  for  such  purpose,  but  the  city  was  held  liable. 
In  passing  upon  the  city's  liability,  the  court  said:  **  Un- 
less we  assume  that  the  council  issued  its  warrant  to  com- 
pel the  payment  of  money  under  pretense  of  liquidating 
a  liability,  which  they  intended  afterwards  to  deny,  an 
assumption  we  would  by  no  means  make,  then  we  must 
regard  it  as  settled  that  that  body,  by  a  deliberate  official 
act,  appropriated  the  plaintiff's  work,  and  acknowledged  it 
to  create  a  valid  debt  against  the  city.  To  hold  otherwise 
would  be  to  hold  that  the  council  was  endeavoring  to  raise 
money,  by  a  compulsory  process,  upon  pretenses  that  were 
false.  The  actions  of  the  mayor  and  other  officials  may 
not  have  bound  the  council,  but  by  this  proceeding  it  rec- 
ognized and  ratified  that  action  and  deliberately  bound 
itself."  So  in  City  of  Leaventaorth  v.  MillSj  6  Kansas,  288, 
it  was  said:  **The  contractor  and  his  representatives  had 
no  authority  to  sell  said  lots,  nor  to  enforce  payment  for 
the  contractor's  services  in  any  other  manner  from  the  lot 
owners.  The  lot  owners  are  never  directly  or  primarily 
liable  to  the  contractors  for  grading  done  by  him;  they  are 
liable  to  the  city  only,  and  the  city  is  primarily  liable  to 
the  contractor."  Further  on  the  court  say:  **In  this 
case  the  city  did  not  take  the  necessary  steps  to  relieve 
itself  from  liability  to  the  contractor,  and  hence  the  judg- 
ment of  the  court  below  against  the  city  and  in  favor  of 
the  representatives  of  the  contractor,  for  the  value  of  the 
grading,  was  correct."    Lcaveiiioorth  v.  Stitle,  13  Kan.  539, 
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is  another  case  where  the  city  was  held  liable  for  grading 
in  a  case  where  it  undertook  to  provide  for  the  payment  by 
special  tax,  but  the  assessment  was  void  by  reason  of  some 
informality.  The  property  in  front  of  which  the  grading 
was  done  belonged  to  Stitle's  wife;  but  he  did  the  grading 
under  a  contract  with  the  city.  In  disposing  of  the  case, 
the  court  said:  **Stitle  petitioned,  along  with  others,  for 
the  grading  to  be  done;  he  sometimes  in  speaking  of  the 
real  estate  called  it  his;  it  is  claimed  that  he  did  not  do  the 
full  amount  of  jading  that  he- agreed  to  do,  and  that  some 
of  it  was  not  in  the  street;  but  it  was  done  where  the  city 
engineer  instructed  that  it  should  be  done;  and  the  city 
engineer  afterwards  inspected  and  accepted  the  work,  and 
made  a  report  thereof  to  the  city  council,  and  the  city 
council  regularly  confirmed  the  engineer's  report  and 
levied  a  tax  to  pay  for  the  grading;  *  *  *  but  the  city 
never  provided  any  means  for  the  collection  of  said  tax. 
It  is  true,  the  city  treasurer  sold  some  of  the  property  on 
said  street  to  pay  said  tax,  but  the  sale  was  unauthorized 
and  void."  So  in  Kearney  v.  Covington,  1  Mete.  Ky.  339,  it 
was  held  where  a  person  was  employed  by  a  city  council 
to  do  work  on  a  public  street  under  an  agreement  that  he 
should  be  paid  for  it  when  completed,  by  a  tax  on  the  lot 
owners;  if  the  city  fails  to  adopt  such  measures  as  the 
charter  requires  to  render  the  lot  owners  responsible,  it  is 
liable  to  the  contractors.  In  this  case  the  city  failed  to 
comply  with  the  charter,  so  as  to  make  the  tax  collectible 
upon  which  the  plaintiff  relied  for  payment.  It  was 
accordingly  enjoined,  and  it  was  held  that  in  such  case  the 
city  was  liable.  Morgan  v.  City  of  Dubuque,  28  Iowa,  575. 
is  another  case  very  much  m  po^nt.  The  plaintiff  was  to 
be  paid  for  the  work  when  the  city  collected  the  cost  of  it 
from  the  owners  of  adjoining  lots.  The  court  say:  "Under 
the  contract  with  the  plaintiff  ihe  city  was  bound  to  collect 
the  assessments  within  a  reasonable  time  after  the  work 
was  done  and  pay  the  plaintiff.  A  failure  to  do  so  would 
render  the  city  liable  to  pay  the  stipulated  price  for  the 
walk.    The  burden  of  proof  of  diligence  rests  upon  the 
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city."  So  in  Louisville  v.  Hyatt,  5  B.  Mon.  199,  the  con- 
tractor expressly  agreed  to  look  to  the  lot  owners  and 
not  to  the  city.  A  certain  ordinance  upon  which  the  con- 
tractor and  the  city  relied  proved  to  be  invalid.  In  dis- 
posing of  this  phase  of  the  case  the  court  said  that  any 
intention  or  agreement  or  stipulation  on  the  part  of  the 
undertaker  that  he  would  look  to  the  lot  owners,  and  not 
to  the  city,  for  remuneration,  was  founded  not  upon  the 
understanding  that  he  was  to  get  no.  compensation  if  the 
lot  owners  were  not  boimd  to  make  it,  but  on  the  under- 
standing, based  upon  the  acts  and  representations  of  the 
agents  of  the  city,  and  upon  her  express  undertaking; 
that  such  orders  had  been  and  would  be  made  by  the  mayor 
and  councilmen  as  were  effectual  to  secure  it  for  them. 
•If  the  mistake  on  the  subject  was  mutual,  it  was  produced 
by  the  assumption  on  the  part  of  the  city,  through  her 
agents,  that  the  orders  were  effectual.  The  facts  upon 
which  their  efficacy  depended  were  peculiarly  within  their 
kno^vledge,  and  the  undertaker  was  not  bound  to  inquire 
further,  but  was  authorized  to  confide  in  their  assumption. 
And  Gutlierie  v.  Louisville,  6  B.  Mon.  575,  is  to  the  same 
effect.  Craycraft  v.  Selvage,  10  Bush,  696,  seems  to  lay 
down  a  different  rale;  but  an  examination  of  that  case  will 
show  that  the  earlier  Kentucky  cases,  from  whicli  I  have 
made  some  extracts,  are  expressly  approved,  and  that  the 
difference  was  created  by  an  amendment  to  the  charter  of 
the  city  of  Louisville,  which  provided  that  **in  no  event 
shall  the  city  be  liable  for  such  improvement  [of  streets] 
without  having  the  right  to  enforce  it  against  the  property 
receiving  the  benefit  thereof."  It  is  proper,  in  this  con- 
nection, to  remark  that  the  charter  of  the  city  of  East 
Portland  contains  no  such  limitation.  The  City  of  Memphis 
V.  Brown,  20  Wall.  289,  is  a  case  where  the  construction  of 
the  charter  of  the  city  of  Memphis  came  under  review  in 
the  supreme  court  of  the  United  States.  In  that  case  the 
charter  provided,  that  **the  board  of  mayor  and  aldermen 
shall  have  power  to  improve,  preserve  and  keep  in  good 
repair,   Ihe  streets,    sidewalks,  public  landings,   and   the 
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squares  of  the  city."  The  charter  further  provided,  that 
the  city  may  require  lot  owners  to  improve  the  streets 
fronting  their  lots,  |uid  that  should  any  owner  fail  to  com- 
ply with  any  ordinance  requiring  him  to  repair,  grade  and 
pave  the  same,  the  mayor  and  board  of  aldermen  may  con- 
tract with  some  suitable  person  for  repairing,  grading  and 
paving  the  same,  and  pay  therefor,  and  collect  the  amount 
of  the  lot  owner.  In  construing  these  provisions  of  the 
charter,  the  court  said:  **Greneral  power  and  authority 
over  the  subject  is  by  law  given  to  the  city,  and  the  power 
also  vested  in  the  city  to  require  that  the  cost  may 
be  assessed  ux)on  the  adjoining  owner,  does  not  impair 
the  power  of  the  city  itself  to  do  the  work.  It  is  per- 
missive merely.  The  city  may  require  the  owner  to  pay, 
but  it  is  not  compelled  to  do  so."  In  principle,  Michel  v. 
Police  Jury  of  West  Baton  Bovge,  3  La.  Ann.  123,  seems  to 
be  almost  identical  with  the  case  under  consideration.  In 
that  case,  authority  to  make  a  road  and  levy  on  the  planta- 
tion of  Collins-  Blackman  was  adjudicated  to  the  plaintiff. 
He  took  his  executory  proceedings  against  the  land  whicli 
were  enjoined  on  the  ground  that  notice  had  not  been  duly 
given  to  the  proprietors  according  to  the  police  regulations 
of  the  parish.  On  the  failure  of  his  recourse  against  the 
land,  he  sued  the  police  jury  and  obtained  a  verdict  for  the 
amount  of  the  adjudication,  and  this  recovery  was  sustained. 
Many  other  authorities  declare  the  same  principle. 
(Kapp  V.  The  Mayor,  etc.,  38  N.  J.  L.  371;  Argentic  v.  City 
of  San  Francisco,  16  Cal.  255;  Elbert  y.  The  City  of  Oshkosh, 
14  Wis.  637;  Cny  of  Atchison  v.  Byrnes,  22  Kans.  65;  Hill  v. 
City  of  Denver,  29  Fed.  Rep.  344;  The  San  Francisco  Gas 
Co,  V.  The  City  of  San  Francisco.  9  Cal.  453;  The  State 
Board  of  Agriculture  v.  The  Citizens'  Street  B.  B.  Co,,  47  Ind. 
407;  Thayer  v.  City  of  Boston,  19  Pick.  510;  Ilohn  v.  Trustees 
of  the  Town  of  Bellview,  3  S.  W.  Rep.  132;  Moore  v.  Mayor. 
73  N.  Y.  238;  2  Dillon  on  Municipal  Corp.,  §  936;  Baldwin 
V.  City  of  OHioego,  41  N.  Y.  (2  Keys)  132;  Cummings  v.  The 
Mayor  and  Alder meri  of  Brooklyn,  11  Paige  Ch.  596;  Frush 
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V.  East  Portland,  6  Or.  281;    N,  P.  L.  &  M.  Co.  v.  East  Port- 
land, 14  Or.  1;  30  Mo.  App.  669.) 

After  the  most  careful  examination  of  this  case  that  I 
have  been  able  to  give  it,  aaid  after  considerable  doubt  and 
hesitancy,  I  have  reached  the  conclusion  that  under  the 
facts  disclosed  by  the  amended  complaint,  the  city  is  liable, 
and  this  upon  the  decided  weight  of  authority.  The  i>ower 
and  duty  is  enjoined  upon  the  common  council  of  the  city  to 
improve  the  streets  and  to  keep  them  in  a  suitable  state  of 
repair.  Permission  is  given  to  levy  the  cost  of  such 
improvement  on  the  adjacent  property,  but  it  is  nowhere 
declared  in  the  charter  that  it  must  do  it  in  that  way,  or 
that  it  is  precluded  from  doing  it  in  any  other.  And  where 
the  city  has  proceeded  in  the  utmost  good  faith  with  its 
improvements,  and  the  contractor  has  fulfilled  all  of  his 
engagements  with  the  city,  I  am  imwilling  to  say  that  he 
shall  not  be  paid  because  of  a  technical  defect  in  the  notice, 
which  ordinary  judgment  and  sagacity  could  hardly  guard 
against:  Besides,  I  do  not  think,  under  the  charter,  this 
technical  defect  in  the  notice  destroyed  or  impaired  the 
power  of  the  city  to  contract.  That  power  inheres  in  every 
corporation  and  is  coextensive  with  its  corporate  powers; 
but  in  this  instance  we  do  not  have  to  depend  on  implica- 
tion. The  power  is  conferred  in  the  plainest  and  most 
comprehensive  terms.  The  defendant's  claim  is  not  that 
the  general  power  did  not  exist,  but  there  was  a  slight 
departure  from  the  authority  conferred  in  the  particular 
already  pointed  out,  and  for  that  reason  the  whole  proceed- 
ing was  ultra  vires  and  void.  Under  the  circumstances  of 
this  case,  I  am  unable  to  accede  to  this  argument.  Nor  is 
a  corporation  always,  and  in  every  way,  allowed  to  avail 
itself  of  this  plea.  Said  Allen,  J.,  in  Whitney  Arms  Co,  v. 
Barlow,  63  N.  Y.  62:  **The  plea  of  ultra  vires  should  not, 
as  a  general  rule,  prevail,  whether  interposed  for  or  against 
a  corporation,  when  it  would  not  advance  justice,  but  on 
the  contrary  would  accomplish  a  legal  wrong."  The 
respondent  relies  upon  Tfie  Springfield  Milling  Co.  v.  Larie 
Co.,  5  Or.  265.     That  was  a  case  where  a  superintendent  of 
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a  bridge,  with  power  to  let  a  contract  for  its  construction 
and  superintend  it,  purchased  lumber  without  authority  and 
used  it  in  the  construction  of  the  approaches  to  the  bridge, 
and  it  was  held  that  Lane  county  was  not  liable,  on  two 
grounds:  1.  It  was  a  case  where  the  letting  must  have 
been  to  the  lowest  bidder;  and  2.  Powers,  the  superin- 
tendent exceeded  his  authority.  The  principle  of  the  case 
does  not  seem  to  me  to  be  controlling  here. 

Saxton  V.  The  City  of  St.  Joseph^  60  Mo.  153,  is, another 
case  relied  upon  by  the  defendant.  That  was  a  case  where 
the  conmion  council  adopted  a  resolution  ordering  the  city 
engineer  to  let  a  contract  for  macadamizing  a  street,  with- 
out the  concurrent  action  of  the  mayor,  and  it  was  held  the 
city  was  not  liable;  the  eourt  holding  that  the  concurrence 
of  the  mayor  was  necessary  to  give  any  validity  to  the 
proceeding.  Swift  v.  The  City  of  Williamsburgh,  24  Barb. 
427,  is  another  case  relied  upon  by  the  defendant.  In  that 
case,  the  city  was  not  authorized  to  take  any  proceeding 
whatever  to.  open,  regulate,  grade  or  pave  any  street  or 
avenue,  except  upon  petition  signed  by  one-third  of  the 
persons  owning  land  situated  within  the  assessment  limits. 
The  council  proceeded  without  such  petition,  and  the  city 
was  held  not  liable,  and  properly  sO.  In  that  case  the 
court  expressly  draws  the  line  of  distinction  between  cases 
where  a  general  power  is  conferred  and  one  where  it  is  of 
a  more  limited  nature,  and  cites  2  Sandf.,  S.  C.  R.  344,  and 
4  Seld.  130  as  examples.  McCullough  v.  The  Mayor,  etc.,  of 
Brooklyn,  23  Wend.  458,  is  another  case  relied  upon  by  the 
defendant.  That  was  a  case  where  the  corporation  took 
the  land  of  the  plaintiff  for  a  street,  which  it  was  author- 
ized to  do,  and  to  atssess  the  damages  upon  the  property 
benefited.  The  complaint  alleged  every  fact  except  the 
payment  of  the  award,  but  the  court  held  that  this  fact 
ought  also  to  have  been  averred.  The  court  further  held,  . 
in  that  case,  that  it  was  the  duty  of  the  common  council  to 
take  the  necessary  measures  to  have  the  sums  assessed, 
collected,  and  for  the  neglect  of  that  duty,  an  action  on  the 
'twe  would  lie.     After  this  examination  of  the  preceding 
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part  of  the  charter,  and  of  the  authorities,  we  can  better 
appreciate  the  force  and  meaning  of  section  5  of  article  6 
of  the  charter.  So  much  of  that  section  as  is  supjDOsed 
by  the  defendant  to  be  controlling  by  the  defendant's 
counsel,  is  as  follows:  '*In  case  the  notice  be  for  the 
improvement  of  a  street  or  part  thereof,  the  council  may 
proceed  to  ascertain  and  determine  the  probable  cost  of 
maldng  such  improvements,  and  assess  upon  each  lot,  or 
part  thereof,  liable  therefor,  its  proportionate  shar3  of 
such  cost."  A  different  form  of  expression  is  used  in  the 
succeeding  sections  in  reference  to  the  assessments  upon 
lots.  When  the  probable  cost  of  the  improvement  has  been 
ascertained  and  determined,  and  the  proportionate  share 
thereof  for  each  lot,  or  part  of  lot,  has  been  a^aefised,  as  herein 
pro\dded,  the  council  must  declare  the  same  by  ordinance. 
(§  6.)  The  docket  of  city  liens  is  a  book  in  which  must  be 
entered,  etc.  (§  7.)  These  forms  of  expression  are  not 
necessarily  conclusive,  but  I  think  where  the  meaning  of 
the  charter  is  not  free  from  doubt,  they  have  weight  in 
determining  the  question.  There  are  two  cases  in  this 
court  involving  the  liability  of  the  city  of  East  Portland 
under  its  charter  for  work  done  on  its  streets  to  improve 
the  same.  The  first  is  Fnish  v.  The  City  of  East  PortlaiuL 
supra.  In  passing  on  this  case,  the  court  says:  ** It  will 
be  observed,  that  though  the  improvements  were  local, 
there  is  nothing  in  the  contract  to  show  that  it  was  in  tlie 
minds  of  the  contracting  parties,  at  the  time  the  same  was 
entered  into,  that  a  special  and  local  tax  was  ti>  be  I'esortcd 
to  in  order  to  raise  the  fund  from  which  the  warrants  were 
to  be  paid.  The  contract  provided  simply  that  the  respond- 
ent should  do  certain  work  at  a  slipulaU^d  price,  und  upon 
its  completion  and  acceptance  the  city  would  pay  him  the 
contract  price  through  the  instrumentality  of  warrants,  to 
be  drawn  upon  a  fund  which  the  city  agreed  to  pro\ide  for 
the  jiurpose  of  liquidating  the  same.'*  The  force  of  this 
language  is  too  plain  for  controver>y.  It  clearly  recog- 
nizes the  power  of  the  city  to  create  a  liability  against 
itself  for  work  in  improving  its  streets,  and  lor  which  it 
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may  be  generally  liable  without  first  making  a  local  assess- 
ment from  which  alone  the  liability  is  to  be  discharged. 
And  in  A^.  P.  L,  &  M.  Co.  v.  East  Portland^  supra,  this  court 
felt  compelled  to  adhere  to  Frush  v.  East  Poriland.  So  that 
in  every  view  of  the  subject,  whether  on  the  construction 
of  the  charter  alone,  or  the  general  principles  of  law,  or 
the  adjudged  cases  in  this  court,  the  defendant  is  liable  on 
the  facts  before  ns. 

The  judgment  of  the  court  below  must  therefore  be 
reversed  and  the  cause  remanded  for  further  proceedings. 

Lord,  J.,  concurring. — For  the  purposes  of  tbis  case,  it» 
may  be  admitted  that  a  municipal  corporation  cannot  con- 
tract in  any  other  mode  than  is  authorized  by  it6  charter. 
When  to  make  a  contract  lor  the  improvement  of  a  street 
and  to  provide  the  funds  to  pay  for  it,  the  charter  pre- 
scribes it  shall  only  be  done  by  local  afc^sessmects  oc  the 
abutting  property,  this  amounts  to  a  direct  inhibition 
against  making  any  contract  for  such  improvements  only 
as  such  mode  is  pursued,  and  the  failure  or  omission  of  the 
city  to  create  the  fund  from  the  resources  indicated  to  pay 
for  such  improvements,  when  made,  will  not  subject  the 
city  to  any  general  liability  therefor.  The  reason  is  plain. 
As  the  city  is  without  any  general  power  to  contract  for 
and  provide  the  funds  to  pay  for  such  improvements,  except 
by  way  of  local  assessments,  it  necessarily  results  that  it 
cannot  be  subject  to  any  general  liability.  To  subject  the 
city  to  a  general  liability,  there  must  be  some  general 
I)ower  under  which  it  would  be  authorized  to  raise  the 
funds  to  pay  for  such  improvements.  But  where  such 
general  power  is  conferred,  and  an  improvement  is  pro- 
jected to  be  paid  for  out  of  funds  to  be  derived  from  local 
assessments,  and  the  city  authorities  upon  whom  is  devolved 
the  duty,  neglect  or  fail  to  take  the  requisite  proceedings 
to  create  the  lien  which  is  to  supply  the  funds  to  pay  for 
such  improvementi — the  improvement  being  within  the 
scope  of  the  general  power  of  the  corporation,  indeiiendent 
of  the  special  mode  by  local  assessments — such  neriect  or 
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omission,  after  the  improvement  is  made,  will  subject  the 
city  to  a  general  liability  to  pay  therefor.  By  the  charter 
of  East  Portland  the  trustees  are  authorized  and  empow- 
ered to  improve  streets,  parts  thereof,  etc.,  and  to  do  this, 
it  is  expressly  given  full  power  to  provide  everything 
necessary  to  the  exercise  of  the  powers  granted,  which 
necessarily  includes  the  right  to  levy  taxes  and  pay  for 
such  improvements  of  its  streets  out  of  the  general  fund. 
In  a  word,  the  general  power  is  given  to  make  street 
improvements  and  to  provide  the  means  of  paying  therefor. 
In  addition  to  this,  there  is  also  conferred  the  power  to  make 
such  improvements,  etc.,  of  streets  by  means  of  local  assess- 
ments, or  the  creation  of  liens  upon  the  property  of  abutting 
owners,  as  prescribed  by  §  2  e^  seq.  As  this  last  mode 
involves  that  kind  of  interference  with  individual  right  of 
property  as  subjects  it  to  liens  for  local  assessments  upon 
the  theory  of  benefits  received,  such  powers  can  only  be 
exercised  where  it  is  expressly  conferred  and  the  mode  of 
its  exercise  prescribed;  hence,  to  enable  the  city  to  make 
improvements  by  means  of  local  assessments  uxx)n  the 
adjoining  property,  it  was  necessary  to  expressly  confer 
the  power  and  the  mode  of  its  exercise,  as  without  it  the 
city  would  be  confined  to  the  general  power.  Such  special 
mode  of  making  such  improvements  and  supplying  the 
f  ands  to  pay  for  them  is  not,  therefore,  exclusive,  but  it 
was  inserted  in  the  charter  ex  rei  necessitate,  because  it  must 
be  there  to  authorize  the  city  to  make  such  improvements 
by  local  assessments;  but  its  existence  does  not  abate  or 
nullify  the  general  power  conferred,  as  both  may  coexist 
without  conflict,  and  be  exercised  as  justice  may  require. 
So  that,  according  to  my  view,  there  is  the  general  power 
conferred  on  the  corporation  to  make  such  improvement  of 
streets  or  parts  of  streets,  and  to  pay  therefor  without 
resort  to  the  special  mode  by  local  assessments.  And, 
if  the  corporation  contract  for  such  improvements,  and  the 
impix)vements  are  made,  but  are  to  be  paid  for  by  local 
assessments  upon  abutting  property,  and  the  city  fails  to 
perform  its  duty  by  doing  the  acts  prescribed  by  the  charter 
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to  supply  such  fund,  such  negligence  or  omission  of  duty 
will  subject  it  to  a  general  liability.  In  N,  P.  L.  d:  M,  Co. 
V.  East  Fortlandy  14  Or.  6,  7,  while  the  personal  opinion  was 
expressed  that  the  city  did  not  have  any  power  to  contract 
for  a  street  improvement,  it  was  held  that  where  it  under- 
took to  provide  for  the  payment  of  such  improvement  by 
local  assessments,  but  failed  or  neglected  to  i)erf orm  the 
required  acts  intended  to  supply  such  fund,  a  general 
liability  attaches  in  consequenee  thereof.  The  language 
of  Mr.  Justice  Thayer  in  that  case  is:  '*I  do  not  think 
the  city  has  any  power  to  enter  into  any  such  engagement 
for  the  improvement  of  a  street;  but  it  does  undertake  to 
perform  all  the  acts  required  by  the  charter,  intended  to 
supply  the  requisite  fund  to  defray  the  expense  attending 
it.  And  a  failure  to  comply  with  any  of  the  requirements 
of  the  charter  by  which  the  fund  may  be  realized  would 
subject  it  to  a  general  liability.'*  My  concurrence  in  that 
result  rests  upon  the  principle  that  the  right  to  subject  the 
city  to  a  general  liability  is  based  ui)on  the  general  power 
conferred  to  make  such  improvement  and  to  defray  the 
expenses  thereof  out  of  the  general  fund ;  for,  if  the  city 
has  not  such  general  ix)wer,  but  is  confined  exclusively  in 
making  and  defraying  the  exx>enses  of  such  improvements 
to  the  fund  derived  from  local  assessments  upon  abutting 
property,  there  would  be  no  authority,  even  though  there 
was  a  failure  to  perform  all  the  required  acts  intended  to 
provide  such  fund,  and  to  subject  the  acts  to  a  general 
liability.  It  would  be  ultra  vires,  and,  in  my  judgment,  the 
case  in  14  Or.,  supra,  could  not  be  sustained.  The  right  to 
subject  the  city  to  a  general  liability  finds  its  authority  in 
the  general  power  conferred  to  make  such  improvements. 
as  without  it  such  improvements  could  only  be  authorized 
in  the  special  mode  prescribed,  which  would  necessarily 
be  exclusive,  and  could  only  be  paid  for  out  of  the  funds 
derived  from  local  assessments.  Unless,  therefore,  the 
city  has  the  general  power  to  make  such  improvements, 
the  court  could  not  subject  it  to  a  general  liability,  as  it  did 
in  the  case  referred  to,  where  the  fund  to  pay  for  such 
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improvements  was  to  be  derived  from  local  assessments 
which  failed  by  reason  of  neglect  to  comply  with  the 
requirements  of  the  charter;  but  according  to  my  construc- 
tion of  the  charter,  I  understand  the  city  h^s  the  general 
power,  expressly  conferred,  to  make  such  improvements, 
and  to  do  all  acts  or  things  necessary  to  effect  that  object, 
as  well  as  the  special  power  to  make  such  improvements 
and  to  defray  the  expenses  attending  it  by  local  assess- 
ments upon  the  abutting  property;  and  that  when  such 
special  power  has  not  been  pursued  by  reason  of  neglect, 
or  omission,  of  the  city  authorities  to  take  the  proper  steps 
to  create  the  fund  to  pay  for  the  improvement  when  the 
contract  for  such  improvement  has  been  fully  performed 
on  the  part  of  the  contractor,  that  the  city  may  be  subject 
to  a  general  liability,  because  the  improvement  made,  and 
of  which  the  city  has  the  benefit,  was  within  the  scope  of 
its  general  powers,  and  for  which  the  city  could  have  pro- 
vided and  paid  out  of  the  general  funds.  It  may  be  true 
that  it  imposes  some  hardship  when  an  improvement  is 
projected,  the  expense  of  which  is  to  be  defrayed  by  local 
assessments,  that  all  should  be  taxed  for  the  failure  of  the 
city  ojsacers  kO  do  their  duty;  but  it  is  a  greater  hardjship 
that  he  who  performed  the  labor,  or  supplies  the  materials, 
or  both,  for  making  such  improvements,  and  of  which  the 
city  has  the  possession  and  benefit,  should  go  without  his 
pay,  especially  when  the  evil  complained  of  may  be  reme- 
died by  procuring  proper  legislative  authority  to  make  a 
valid  reassessment  of  the  property  in  view  of  an  assess- 
ment that  is  insufficient  or  defective,  and  thereby  provide 
for  reimbursement. 

Thayer,  C.  J.,  dissenting. — I  am  unable  to  concur  in 
the  opinion  of  the  majority  of  the  court  delivered  herein. 
My  dissent,  however,  is  from  the  premises  from  which  tl:^e 
opinion  is  deduced.  The  premises  claimed  are,  that  the 
city  of  East  Portland  has,  under  its  charter,  general  power 
to  improve  its  streets  and  defray  the  expense  thereof  out 
of  the  general  fund  of  the  city.    If  this  were  so,  then  there 
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would  be  no  ground  of  disagreement  between  my  learned 
associates  and  myself.  But  it  seems  to  me  that  no  one  can 
carefully  read  the  charter  and  arrive  at  such  a  conclusion. 
The  charter  does  empower  the  common  council  of  the  city, 
among  other  things,  **to  improve  the  sidewalks,  pavements, 
streets  and  parts  of  streets  within  the  limits  of  the  city, 
making  full  or  partial  improvement  thereof."  (§1,  Art. 
6,  charter.)  If  this  section  stood  alone  it  might  warrant 
the  assumption  claimed,  but  the  subsequent  provisions  of 
the  charter  point  out  the  mode  in  which  the  power  is  to  be 
exercised,  which,  under  all  rules  of  construction  in  such 
cases,  becomes  the  measure  of  the  power  conferred. 

Section  2,  same  article  of  the  charter,  provides  as  fol- 
lows: *  *When  any  improvements  mentioned  in  the  i)receding 
section  are  to  be  made,  the  common  council  shall  cause  the 
recorder  to  give  notice  of  the  same  by  publishing  a  notice 
for  fifteen  days  previous  to  the  undertaking  of  such  im- 
provement," etc.  **Such  notice  must  specify  with  conve- 
nient certainty  the  street  or  part  of  street  proposed  to  be 
improved,  or  of  which  the  grades  proposed  to  be  estab- 
lished or  altered^  and  the  kind  of  improvement  to  be 
made." 

Section  3.  same  article,  provides,  that  ** within  ten  days 
from  the  final  publication  of  such  notice,  the  o^tvners  of  a 
majority  of  the  property  adjacent  to  such  street,  or  part 
thereof,  as  the  case  may  be,  may  make  and  file  with  the 
recorder  a  written  remonstrance  against  the  proposed  im- 
provement, grade  or  alteration  thereof,  and  thereuix)n  the 
same  shall  not  then  be  further  proceeded  with  or  made." 

Section  4,  same  article,  provides,  that  **if  no  such  remon- 
strance as  provided  for  in  the  preceding  section  be  made, 
the  council,  at  its  earliest  convenience,  within  six  months 
from  the  final  publication  of  the  notice  mentioned  in  sec- 
tion 2  of  this  article,  may  establish  the  projiosed  grade  or 
alteration  thereof,  or  commence  to  make  the  proposed 
improvement ,as  herein  provided." 

These  several  sections  of  the  charter,  taken  together, 
show,  to  my  mind,  beyond  any  doubt,  that  the  common 
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council  of  the  city  has  no  authority  to  improve  any  of  the 
streets  thereof,  or  to  establish  or  alter  the  grade  of  any 
street,  without  causing  the  notice  to  be  published  as  pro- 
vided in  said  section  2,  and  then  the  proposed  improvement 
of  a  street,  or  establishment  or  alteration  of  the  grade  of  a 
street,  may  be  defeated  by  remonstrance  as  pro\aded  in 
said  section  3.  The  claim  by  the  majority  of  members  of 
the  court,  that  publishing  the  notice  and  complying  with 
the  other  conditions  of  the  charter  is  only  necessary  where 
the  cost  of  the  improvement  is  made  chargeable  upon  the 
property  adjacent  to  the  street,  cannot  be  maintained. 
There  is  no  language  in  the  charter  which  warrants  any 
such  construction,  nor  will  such  a  doctrine  logically  hold 
together.  The  requirement  of  publication  of  the  notice 
applies  the  same  to  the  proposed  establishment  or  altera- 
tion of  the  grade  of  a  street  as  it  does  to  the  improvement 
of  a  street,  and  the  cost  of  the  former  is  not  chargeable 
upon  adjacent  property  in  any  case. 

Section  30,  same  article,  provides  in  express  terms,  that 
*  *the  cost  of  establishing  or  altering  the  grade  of  any  street, 
or  part  thereof,  shall  be  paid  out  of  the  general  fund  of  the 
city."  It  follows,  therefore,  that  if  the  improvement  of  a 
street  could  be  made  chargeable  upon  the  general  fund  of 
the  city,  the  publication  of  the  required  notice  of  the  pro- 
posed improvement  would  be  necessary  in  order  to  confer 
power  upon  the  common  coimcil  to  undertake  such  improve- 
ment. 

Again,  section  27,  same  article,  provides  when  such 
notice  may  be  dispensed  with.  It  says:  **The  proceedings 
authorized  by  this  article  for  the  establishment  or  altera- 
tion of  a  grade,  or  the  improvement  of  a  street,  or  a  part 
thereof,  may  be  taken  and  had  without  giving  the  notice 
prescribed  in  section  2  of  this  article,  whenever  the  owner 
or  owners  of  two-thirds  of  the  adjacent  property  shall,  in 
writing,  petition  the  council  therefor."  When  the  charter 
declares  expressly  in  what  cases  the  notice  need  not  be 
given,  ought  this  court  to  undertake  to  say  that  the  notice 
need  not  be  given  in  any  other  case?    It  will  be  an  unfor- 
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tunate  period  in  civil  affairs  when  the  officers  of  a  public 
coriX)ration  are  accorded  the  right  to  bind  the  corporation, 
except  in  the  manner  specifically  pointed  out  by  law.  But 
the  charter  of  the  city  of  East  Portland,  I  maintain,  pro- 
vides that  the  cost  of  the  improvement  of  IJie  streets  within 
its  limits,  shall  be  made  chargeable  upon  the  adjacent 
property,  and  that  no  part  of  it  can  rightfully  be  paid  out 
of  the  general  fund  of  the  city  except  in  the  establishment 
of  the  grade,  and  one  other  special  instance.  Section  5,  of 
said  article  6  of  the  charter,  provides  as  follows:  **In  case 
the  notice  be  for  the  improvement  of  a  street,  or  part 
thereof,  the  council  may  proceed  to  ascertain  and  deter- 
mine the  probable  cost  of  making  such  improvement,  and 
assess  ux)on  each  lot  or  part  thereof  liable  therefor  its 
proportionate  share  of  such  cost.  And  if  the  council  shall 
adjudge  that  any  such  lot,  or  part  of  lot,  would  not  be 
benefited  by  the  improvement  in  the  full  sum  of  the  cost 
of  making  the  same  upon  the  half  of  the  street  abutting 
uxx>n  such  lot,  or  part  of  lot,  the  council  shall  assess  upon 
such  lot,  or  part  of  lot,  as  its  proportionate  share  thereof 
such  sum  only  as  it  shall  find  such  lot,  or  part  of  lot,  to  bo 
benefited  by  such  improvement." 

Section  18,  same  article,  provides:  **Each  lot  or  part 
thereof  within  the  limits  of  a  proposed  street  improvement 
shall  be  liable  for  the  full  costs  of  making  the  same  upon 
the  half  of  the  street  in  front  of  and  abutting  upon  it,  and 
also  for  a  proportionate  share  of  the  cost  of  improving  the 
intersection  of  two  of  the  streets  bounding  the  block  in 
which  such  lot  or  part  thereof  is  situated,  unless  the  council 
shall  have  determined  that  such  lot  or  part  thereof  will  not 
be  benefited  by  such  improvement  in  the  full  sum  of  such 
costs,  in  which  case  such  lot  or  part  thereof  shall  be  liable 
for  so  much  of  said  cost  only  as  the  council  shall  have  found 
the  same  to  be  benefited  thereby,  and  the  further  cost  of 
making  said  improvemen!)  in  excess  of  the  benefits  so  found, 
shall  be  paid  from  the  general  fund  of  the  city. " 

These  two  sections  show  unmistakably  that  the  cost  of 
the  improvement  of  a  street  is  to  be  borne  by  the  adjaceut 


44  P.  L.  &  M.  Co.  V,  East  Portland.  '  i;Sup.  Ct." 

Opinion  of  Thayer,  C.  J.,  dissenvlag. 

lot  owners,  except  where  tJbe  council  shall  determine  that 
a  lot  or  part  thereof  will  not  be  benefited  by  such  improve- 
ment, in  the  full  sum  of  the  cost  of  making  the  same  upon 
the  half  of  the  street  in  front  of  and  abutting  upon  it;  then 
it  shall  only  be  liable  for  so  much  thereof  as  the  council 
has  determined  that  it  was  benefited  by  the  imprcvem3nt, 
'*and  the  further  cost  of  maJcing  said  improveme^it,  in  exoees 
of  the  ben^ts  so  found,  shall  be  paid  from  the  general  fund  o, 
the  city," 

It  would  be  very  remarkable,  it  seems  to  me,  if  the  whole 
cost  of  a  street  improvement  could  be  made  chargeable 
against  a  general  fund  of  the  city,  when  the  charter  j^oints 
out  where  a  portion  of  it  can  be  paid  therefrom,  and 
makes  the  lot  owners  liable  for  the  payment  of  the  entire 
residue.  The  expression  of  one  thing  in  such  cases  is 
generally  supposed  tc>  be  the  exclusion  of  another. 

But  again,  section  29,  same  articlo,  provides:  '*Tlie 
common  council  is  authorized  to  repair  any  improved  sti'cot 
or  part  thereof,  whenever  it  deems  it  expedient,  and  the 
cost  of  the  same  shall  be  paid  out  of  the  street  repairing 
fimd,  such  repairs  to  be  made  under  the  direction  of  the 
street  commissioner  and  paid  accordingly."  Tlie  clear 
inference  from  this  latter  section  is,  that  the  common 
council  is  not  authorized  to  repair  an  unimproved  street. 
Nor  has  the  common  council  authority  to  improve  a  street 
which  has  been  once  improved.  Section  28,  article  6  of 
the  charter,  is  decisive  upon  that  point.  Taking  these 
several  provisions  of  the  charter  together,  it  is  appa- 
rent that  the  legislature  intended  by  the  act  to  provide  a 
specific  mode  for  the  improvement  of  the  streets  of  the 
city,  and  to  designate  the  class  of  persons  who  should  bear 
the  main  burden  of  it;  and  having  prescribed  the  manner 
in  which  it  shall  be  done,  no  argument  need  be  produced 
to  prove  that  the  common  council  of  the  city  cannot  pursue 
any  other  course.  Nor  did  the  common  council  attempt  in 
this  case  to  follow  any  other  mode  than  that  pointed  out 
in  the  charter,  but  it  failed  to  comply  with  the  require- 
ments of  that  instrument,  and  hence  its  efforts  in  that 
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direction  were  a  nullity.  Its  acts  were  no  more  binding 
upon  the  city  than  upon  the  lot  owners,  whose  lots  abutted 
upon  the  street  proposed  to  be  improved.  Neiohery  v.  Fox, 
37  Minn.  141,  is  a  very  similar  case  to  this.  There  it  seems 
from  the  facts  disclosed  in  the  opinion  that  the  town  council 
of  Taylor's  Palls,  a  municipal  corporation,  entered  into  a 
contract  with  one  Pox  for  the  grading  of  a  street;  that  Pox 
did  the  work  in  good  faith,  and  was  told.by  members  of  the 
council,  before  he  did  the  work,  that  he  had  a  good  and 
valid  contract.  But  it  appeared  that  vhe  contract  was 
entered  into  without  any  order  ha\ing  been  first  made 
requiring  the  owners  of  the  real  estate,  or  occupants  of 
such  real  estate  in  front  or  adjacent  to  where  the  improve- 
ment was  made,  to  make  or  cause  it  to  be  made,  or  oppor- 
tunity given  them  to  make  it.  This  failure  upon  the  part 
of  the  town  council  was  held  fatal  to  the  contract.  The 
court  there  said,  Dickenson,  J.,  that  **not  only  was  the 
party  entering  into  this  contract  legally  chargeable  with 
notice,  that  by  the  public  charter  the  authority  of  the  coun- 
cil was  thus  restricted,  but  the  allegation  in  the  complaint 
that  the  plaintiff  warned  the  defendant  that  the  contract 
was  void  before  he  commenced  to  perform,  is  admitted  by 
the  answer.  The  doctrine  of  ultra  vires  has,  with  good 
reason,  been  applied  with  greater  strictness  to  muiiioipal 
bodies  than  to  private  corporations,  and,  in  general,  a 
municipality  is  not  estopped  from  denying  the  validity  of  a 
contract  made  by  \iz  officers,  when  there  has  been  no 
authority  for  making  such  contract.''  It  was  claimed  upon 
the  re-hearing  that  the  contract  attempted  to  be  made  on 
behalf  of  the  city  of  Eas't  Portland  and  the  parties  who 
undertook  to  make  the  improvement,  although  void  as  to 
the  lot  owners,  was  good  as  between  the  city  and  the  con- 
tractors; and  the  majority  members  of  the  court  seem  to 
sanction  that  theory  Such  a  view  is  altogether  too  artifi- 
citl  for  my  comprehension.  How  a  single  agreement  can 
i>e  valid  and  binding,  and  at  the  same  time  utterly  void,  is 
past  my  understanding.  I  am  aware  that  different  obliga- 
tions may  arise  out  of  a  general  transaction  which  affect 
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different  parties,  and  that  some  of  them  may  bind  and 
others  not;  but  how  a  proceeding  instituted  by  the  agents 
of  a  public  corporation,  acting  under  mere  statutory 
authority,  can  bind  the  corporation  when  it  is  irregular 
and  void  as  to  the  parties  mainly  interested  in  the  affair, 
and  upon  whom  the  statute  casts  the  primary  liability,  I 
am  unable  to  discover.  I  think  it  is  a  wholesome  doctrine 
that  parties  who  attempt  to  contract  with  such  agents 
should  be  required  to  ascertain  whether  or  not  the  agents 
are  authorized  to  make  the  contract  before  proceeding  to 
I>erform  it.  That  doctrine  had  the  approval  of  this  court 
in  Springfield  Milling  Co,  v.  Lane  County,  5  Or.  265.  The 
court  there  said:  **This  rule  may  sometimes  work  a  hard- 
ship upon  a  contractor,  who,  without  having  considered 
whether  the  law  has  been  complied  with  or  not,  has  per- 
formed labor  or  furnished  material  for  a  public  corpora- 
tion, and  expects  compensation  therefor,  the  same  as  if  it 
had  been  done  or  furnished  for  a  private  individual.  But 
nevertheless  the  authorities  hold  that  a  contractor,  no  less 
than  the  officers  of  a  municipal  corporation,  when  dealing 
in  a  matter  expressly  provided  by  law,  must  see  to  it  that 
the  law  is  complied  with.  Where  work  is  done  without 
authority  upon  the  streets  of  a  city,  liability  does  not  follow 
because  the  streets  may  be  improved  thereby  or  their  use 
continued.  Such  continued  use  constitutes  no  such  evi- 
dence of  acceptance  as  to  create  a  liability  against  the 
corporation."  The  financial  condition  of  our  cities  is  bad 
enough  now,  and  if  their  officers  are  allowed  loose  rein  to 
engage  in  enterprises  and  create  obligations  against  them 
without  regard  to  restrictions  as  to  the  mode  of  procedure 
to  be  pursued,  irretrievable  bankruptcy  and  ruin  will  cer 
tainly  follow. 
I  think  the  judgment  appealed  from  shoidd  be  aflirmed. 
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A.  C.  BILEU,  ET  AL.,  Respondent,  u  FRANK  PAISLEY, 

Appellant. 

The  role  of  the  common  law,  that  every  man's  land  was  inclosed,  either  by  a  material 
fence  or  by  an  ideal  invisible  boundary,  and  that  every  unwarranUble  entry 
thereon  by  a  person  or  hu  cattle  is  a  trespass  by  breaking  his  close,  was  not 
founded  on  an  arbitrary  ret^lation,  but  was  considered  as  incidental  to  the  owner* 
ship.  It  resulted  from  the  principle  that  the  owner  had  a  right  to  the  enjoyment 
of  his  laud  free  from  molestation  or  interference  by  others,  whether  its  boundary 
consdsted  of  an  artificial  structure  only  in  contemplation  of  law;  and  the  rule  need 
not  be  adopted,  in  order  to  be  in  force  wherever  the  principles  of  the  common  law 
are  extended.  It  is  in  force  in  all  places  where  the  right  of  private  dominion  over 
things  real  is  recognized;  it  attaches  to  the  ownership  of  property. 

The  legislature  has  authority,  under  the  police  power  of  the  State,  to  require  every 
man  to  inclose  his  land  by  a  fence  built  in  a  prescribed  manner,  and  it  may  refuse 
him  a  remedy  for  a  trespass  by  cattle  entering  upon  it  in  consequence  of  his  neg* 
lect  to  comply  with  such  requirements,  but  it  cannot  authorize  one  man  to  pastue 
his  stoclc  upon  the  land  of  another,  whether  fenced  or  not;  it  may  withhold  the 
remedy,  but  it  cannot  grant  the  right. 

The  f-tatutes  of  Oregon,  which  require  fields  and  inclosures  to  be  Inclosed  with  certain 
kinds  of  fence,  and  provide  a  remedy  in  case  stuck  or  swine  shall  break  into  the 
same  when  so  fenced,  do  not  apply  to  ditches  constructed  acro^s  public  lands  in 
the  State  for  mining  purposes. 

Hence  the  owner  of  sheep  may  be  held  in  damages  for  injuries  by  reason  of  the  sheep 
running  over  the  same,  in  the  absence  of  proof  that  they  were  purposely  or  neg- 
ligently driven  thereon,  although  the  ditches  were  unfenced. 

Where  the  plaintiffs,  in  an  action  to  recover  damages  done  to  ditches  used  for  mining 
purpoc«es,  in  consequence  of  sheep  running  over  the  same,  proved  that  they  were 
engaged  in  mining,  and  had  been  using  the  ditches  in  the  prosecution  of  thetr 
bUKinects  during  the  two  previous  mining  seasons.  Held,  that  it  was  such  a  pos- 
sewion  of  the  premises  as  would  enable  them  to  maintain  trespass  a^lnst  the 
entry  of  one  having  no  right. 

Whether  the  manager  of  sheep,  who  is  not  the  owner  of  them,  ifi  responsible  to  a  third 
party  or  not  for  any  acts  of  the  herders,  which  are  done  without  his  knowledge  or 
authority,  and  contrary  to  his  directions,  depends  upon  his  rolalions  with  the  owner 
in  regard  to  the  mailer. 

If  be  is  a  mere  intermediate  agent  between  the  master  and  the  direct  agent,  be  cnnnot 
be  held  constructively  responsible  for  the  acta  of  the  latter ;  but  if  he  is  intrusted 
with  the  direct  charge  and  control  of  the  sheep  as  a  bailee,  and  employed  the 
herders  to  assist  him  in  the  performance  of  his  trust,  and  ihey  are  subject  to  his 
control  and  direction,  then  he  would  be  so  responsible  for  their  acts,  done  within 
the  scope  of  their  employment,  although  done  without  his  knowledge  or  authority, 
and  contrary  to  his  direction. 

Appeal  from  the  circuit  court  for  the  county  of  Crook. 

Geo.  W.  Barnes  and  S.  T.  Richardson,  for  Respondents. 

Bennett  db  WUson^  for  Appellant. 

Thayer,  C.  J. — This  appeal  is  from  a  judgment  re- 
covered in  an  action  brought  by  the  respondents  in  said 
circuit  court  against  the  appellant,  to  recover  damages 
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done  to  two  certain  ditches  by  the  appellant's  sheep.  The 
ditches  were  constructed  across  the  public  lands  of  the 
United  States  in  said  county  of  Crook,  and  used  for  mining 
purposes.  One  of  them  is  about  four  miles  long,  two  feet 
wide,  and  three  feet  in  depth;  the  other  one  is  about  one 
and  one-half  miles  long.  The  respondents  alleged  that 
they  owned  and  were  working  certain  mining  grounds,  and 
were  owners  of  and  using  the  ditches  for  the  purpose  of 
conveying  water  to  their  mines.  They  also  alleged  that 
the  appellant  kept,  herded,  and  drove  a  certain  band  of 
sheep,  which  he  owned  and  controlled,  over  and  across 
said  ditches,  whereby  they  w^ere  damaged  in  the  sum  of 
$1,200. 

The  appellant  in  his  answer  denied  that  the  sheep  were 
herded  or  driven  by  him  upon  or  across  the  ditches;  denied 
that  he  was  the  owner  of  the  sheep;  denied  any  damages 
to  the  respondents  whatever;  and  alleged  that  the  ditches 
w^ere  the  property  of  Tim  Baldwin;  that  they  were  situated 
upon  the  unclaimed  Government  land  of  the  United  States; 
were  uninclosed;  and  were  upon  the  open  public  commons 
of  the  country.  The  respondents  in  their  reply  denied 
that  the  ditches  were  situated  upon  unclaimed  lands  of 
the  United  States,  or  that  they  belonged  to  Baldwin,  and 
alleged  that  they  were  upon  lands  claimed  by  them  for 
mining  purposes. 

At  the  trial  the  respondents  gave  testimony  tending  to 
prove  that  they  had  been  using  the  ditches,  during  the 
mining  seasons,  since  1885;  but  they  made  no  further  proof 
of  their  ownership  of  them.  The  respondents  also  gave 
proof  tending  to  show  that  the  four-mile  ditch  was  filled 
up  with  rocks,  sticks  and  trash  rolled  down  into  it,  as 
sheep  would  roll  down  such  things  on  hill  sides;  that  the 
sheep  ran  on  the  ditches  for  two  years;  that  in  going  on 
the  ditches  for  water,  they  would  find  them  dammed  up 
by  sheep,  and  sometimes  find  sheep  on  them,  and  that  the 
appellant  had  control  of  the  sheep.  The  api)ellant  gave 
testimony  tending  to  show  that  he  did  not  own  the  sheep; 
that  they  belonged  to  one  McAllister;  that  appellant  had 
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the  general  management  of  them,  but  was  absent  most  of 
the  time,  and  they  were  left  in  charge  of  the  camp- tender, 
who  looked  to  McAllistei*  for  his  pay;  that  appellant 
instructed  the  camp-tender  and  herders  to  be  careful  and 
keep  the  sheep  off  the  ditches.  When  the  respondents' 
evidence  was  submitted,  the  appellant's  counsel  moved  for 
a  non-suit,  and  renewed  his  motion  again  after  the  evi- 
dence in  the  case  was  closed;  but  the  court  overruled  the 
motion,  and  the  jury  returned  a  small  verdict  in  favor  of 
the  respondents,  upon  which  the  judgment  appealed  from 
was  entered. 

The  issues  made  by  the  pleadings  were  whether  the 
respondents  owned  the  ditches;  whether  the  appellant 
owned  the  sheep;  whether  IJie  sheep  did  damage  to  the 
ditches;  and  whether  they  were  driven  upon  them  by  the 
appellants,  or  by  his  directions.  These  were  all  questions 
of  fact,  and  have  been  determined  against  the  appellant 
by  the  jury;  and  unless  he  can  show  that  there  was  no 
evidence  to  sustain  the  finding  of  the  jury,  he  will  be  con- 
cluded thereby. 

The  counsel  for  the  appellant  presents  three  questions 
on  the  appeal  for  the  consideration  of  the  court: 

1.  Whether  the  owner  of  sheep  can  be  held  in  damages 
for  injuries  done  by  them  to  an  imfenced  ditch,  running 
across  the  public  commons,  by  reason  of  the  sheep  going 
on  to  the  same,  in  the  absence  of  proof  that  they  were 
purposely  or  negligently  driven  tHereon. 

2.  Whether  the  simple  fact  that  the  respondents  had 
been  using  the  ditches  in  question,  without  any  other  proof 
of  ownership  or  possession,  was  sufficient  proof  of  title  to 
sustain  a  recovery. 

3.  Whether  the  manager  of  sheep,  who  is  not  the  owner 
of  them,  is  responsible  to  a  third  party  for  the  acts  of 
the  herders,  which  are  done  without  his  knowledge  or 
authority,  and  contrary  to  his  directions. 

The  common  law  was  decisive  of  the  first  question. 
Blackstone  says:  ** Every  unwarrantable  entry  on  another's 
soil   the  law  entitles  a  trespass   by  breaking  his  close; 
xvm.  08.-4. 
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the  words  of  the  writ  of  trespass  cjommanding  the  de- 
fendant to  show  cause  quare  clausum  /regit.  For  every 
man's  land  is,  in  the  eye  of  the  law,  inclosed  and  set  apart 
from  his  neighbors;  and  that  either  by  visible  and  material 
fence,  as  one  field  is  divided  from  another  by  a  hedge;  or 
by  an  ideal  invisible  boundary,  ejtisting  only  in  contempla- 
tion of  law,  as  when  one  man's  land  adjoins  to  anotlier*s  in 
the  same  field.  And  every  such  entry  or  breach  of  a  man's 
close  carries  necessarily  along  with  it  some  damage  or 
other;  for,  if  no  other  special  loss  can  be  assigned,  yet 
still  the  words  of  the  writ  itself  specify  one  general  dam- 
age, viz.,  the  treading  down  and  bruising  his  herbage." 
3  Comm.  *209,  *210.  Again:  **A  man  is  answerable  for 
not  only  his  own  trespass,  .but  that  of  his  cattle  also; 
for  if,  by  his  negligent  keeping,  they  stray  upon  the  land 
of  another  (and  much  more  if  he  permits  or  drives  them 
on),  and  they  there  tread  down  his  neighbor's  herbage,  and 
spoil  his  corn  or  his  trees,  this  is  a  trespass  for  which  the 
owner  must  answer  in  damages;  and  the  law  gives  the 
party  injured  a  double  remedy  in  this  case,  by  permitting 
him  to  distrain  the  cattle,  thus  damage  feasant  or  doing 
damage,  till  the  owner  shall  make  him  satisfaction;  or  else 
by  leaving  him  to  the  common  remedy  in  foro  contentioso, 
by  action."  Id.  211.  Chief  Justice  Beardsley  in  Railroad 
Co,  V.  Munger,  5  Denio,  259,  in  delivering  the  opinion  of 
the  court,  said:  **  Every  unwarrantable  entry  by  a  person 
or  his  cattle  on  the  land  of  another  is  a  trespass,  and  that 
whether  the  land  be  inclosed  or  not."  Citing  Wells  v. 
BoweU,  19  Johns.  385;  1  Chit.  PI.  94,  95;  Brown  on  Actions 
at  Law,  369.  **  It  is  a  general  rule  of  the  common  law  that 
the  owner  of  cattle  is  bound,  at  his  peril,  to  keep  them  off 
the  land  of  other  persons,  and  he  cannot  justify  or  excuse 
such  an  entry  by  showing  that  the  land  was  unfenced. 
Fences  were  designed  to  keep  one's  own  cattle  at  home, 
and  not  to  guard  against  the  intrusion  of  those  belonging 
to  other  people."  Citing  Gale  v.  W,  Easm.  297;  Bust  v. 
Low,  6  Mass.  94;  Bush  v.  Brainard,  1  Cow.  79,  note. 
But  counsel  for  the  appellant  contends  that  the  rule  of 
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the  common  law  in  that  respect  is  not  in  force  in  this 
State,  and  he  cites  a  number  of  cases  from  different  States; 
also  Campbell  v.  BridiveUy  5  Or.  311,  decided  in  this  court, 
to  sustain  his  position.  In  the  latter  case,  however,  the 
decision,  I  have  always  supposed,  was  based  upon  the 
statute,  which  requires  that  all  fields  and  inclosures  shall 
be  inclosed  by  a  fence  of  a  certain  height,  and  built  in  a 
certain  manner.  We  so  held  in  French  v.  Cressioell,  13  Or. 
422,  423;  11  Pac.  Rep.  62.  We  inferred  that  such  was  the 
case,  as  the  court,  at  page  312,  states  the  following:  **  The 
only  question  presented  in  the  argument  for  the  considera- 
tion of  the  court  is  whether  under  our  statute  a  person  can 
maintain  an  action  of  trespass  for  injury  to  grass,  herbage, 
or  growing  crops,  by  the  cattle  of  another,  without  alleg- 
ing that  the  premises  upon  which  the  trespass  is  alleged 
to  have  been  committed  were  enclosed  by  a  lawful  fence." 
The  court  did,  it  is  true,  announce,  in  somewhat  general 
terms,  that  it  was  its  opinion  that  the  common-law  rule 
that  every  man  is  required  to  keep  his  cattle  within  his 
own  close,  under  the  penalty  of  answering  in  damages  for 
all  injuries  arising  from  their  running  at  large,  was  not  in 
force  in  this  State;  but  this  announcement  was  made  in 
connection  with  the  following  language:  '*The  statute  of 
1870  is  directly  in  conflict  with  and  repugnant  to  that  rule. 
*  *  *  The  fence  law  of  this  State  has  repealed  the  com- 
mon law  on  this  subject  (if  it  ever  prevailed  here),  and 
substituted  on  one  side  the  obligation  to  inclose  with  a 
sufficient  fence,  and  on  the  other  the  liability  to  pay  dam- 
ages," etc.  The  court  intimated  a  doubt  as  to  whether  the 
rule  ever  did  prevail  here,  but  it  did  not  determine  as  to 
whether  it  did  or  not. 

The  grounds  upon  which  the  decisions  in  the  other 
States,  which  hold  that  said  rule  was  not  in  force,  are 
predicated  upon  its  inapplicability  to  the  circumstances 
and  conditionsTof  the  i)eople  thereof;  its  being  inconsistent 
with  their  habits,  interests,  necessities,  and  understand- 
ings, and  its  unsuitableness  to  a  new  country.  These 
grounds  seem  to  me  to  be  more  spacious  than  sound.    The 


52  BiLEU  V,  Paisley.  [Sup.  Ct/ 

opinion  of  the  Court— Thayer,  C.  J. 

rule  was  not  founded  on  any  arbitrary  regulation  of  the 
common  law,  but  was  an  incident  to  the  right  of  property. 
It  is  a  part  of  that  principle  which  allows  every  man  the 
right  to  enjoy  his  property  free  from  molestation  or  inter- 
ference by  others;  it  is  simply  thfe  recognition  of  a  natural 
right.  A  person  owning  and  occupying  land  is  not  vested 
with,  tha  right  to  enjoy  it  upon  condition  that  he  inclose  it 
bjj^apadisade  strong  enough  to  keep  his  neighbors  and 
thBek"  stock  from  breaking  into  and  destroying  the  fruits  of 
his  labors.  Property  is  not  held  in  civilized  communities 
by  so  insecure  a  tenure;  but  the  law  surrounds  it  by  qh 
ideal,  invisible  palladium,  more  potent  than  any  mechan- 
ical paling  that  can  be  constructed.  The  rule  in  question 
did  not  require  to  be  adopted  in  order  to  be  in  force.  It 
always  exists  where  the  right  of  private  dominion  over 
things  real  is  recognized.  It  pertains  to  owTiership.  The 
legislature,  in  the  exercise  of  the  police  i)ower  of  the  State, 
may,  no  doubt,  require  the  owners  of  lands  to  fence  tliem 
in  a.  certain  manner,  and  in  default  thereof  to  witlihold  from 
them  a  remedy  for  a  trespass  committed  thereon  by  animals 
running  at  large.  In  a  sparsely-popidated  section  of  coun- 
try, where  there  are  extensive  open  commons,  and  s'vu  k- 
raising^ is  an  important  industry,  it  might  be  judcious  to 
adopt  such  a  regulation;  but  to  hold  that  one  man  has  a 
right  to  permit  his  stock  to  go  upon  the  lands  of  another, 
if  not  protected  by  a  material  inclosure,  would  be  holding, 
in  effect,  that  a  man  did  not  own  what  belonged  to  him. 
The  legislature  cannot  legalize  such  a  trespass.  It  cannot 
provide  that  the  cattle  of  A  may  lawfully  go  upon  the  land 
of  B  against  the  latter's  consent,  whether  his  land  is  fenced 
or  unfenced;  though  it  may,  as  before  suggested,  withhold 
frouL  B  a  remedy  for  damages  ocxjasioned  by  such  a  tres- 
pass, if  his  land  is  not  inclosed  in  a  prescribed  manner. 
Legfelation  of  the  character  referred  to  goes  only  to  the 
remedy,  and  no  attempt  to  extend  it  further  could  be 
justi&ed. 

The  legislature  of  this  State  has   made  no  provision 
applicable  to  premises  of  the  character  of  those  in  question. 
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It  has  provided  by  general  statute  that  all  fields  or  inclo- 
sures  shall  be  inclosed  with  certain  kinds  of  fence,  and  that 
if  any  horses,  cattle  or  stock  shall  break  into  any  inclosure 
so  fenced,  or  any  swine  shall  break  into  the  same,  the 
owner  of  such  animal  shall,  for  the  first  trespass,  make 
reparation  to  the  party  injured  for  the  true  value  of  the 
damages  he  shall  sustain;   and  for  every  tresspass  there- 
after, double  damges;   and  for  the  third  offense,  the  party 
injured  may  take  up  such  animals,  and  keep  the  same  at 
the  expense  of  the  owner,  and  hold  them  as  surety  for  the 
expenses  of  keeping.     And  it  has  provided  by  special  stat- 
ute, applicable  to  the  counties  of  Wasco  and  Umatilla,  that 
no  action  shall  be  maintained  for  damages  done  by  any  of 
the  equine  or  bovine  kind,  upon  the  premises  of  another, 
unless  the  person  seeking  such  damage  shall  allege  and 
prove  upon  the  trial  thereof  that  said  premises  was  at  the 
time  of  the  commission  of  said  damage  inclosed  with  a 
lawful  fence,  which  is  prescribed  in  a  subsequent  part  of 
the  Act     Since  the  enactment  of  this  latter  statute,  said 
county  of  Crook  has  been  created  from  territory  embraced 
at  that  time  in  the  county  of  Wasco,  or  Wasco  and  Umatilla, 
and  it  is  probably  in  force  in  the  former  county;   but  if  it 
is,  and  is  applicable  to  the  premises,  which  include  the 
ditches  in  question,  it  cannot  affect  this  case,  as  it  makes 
no  provision  in  regard  to  sheep.    Nor  is  it  material  whether 
the  sheep  were  purposely  or  negligently  driven  upon  the 
ditches,  or  were  suffered  by  the  owner,  or  the  person  hav- 
ing them  in  charge,  to  escape  and  go  upon  the  ditches.     It 
was  a  trespass  in  either  case.     The  only  difference  would 
be  that  the  owners  of  the  ditches  might  establish  malice  in 
one  case  and  not  be  able  to  do  so  in  others.  The  first  ques- 
tion, therefore,  must  be  determined  against  the  appellant. 
The  second  and  third  questions  are  more  easily  disposed 
of.    As  to  the  second  question,  it  is  suflacient  to  say  that  it 
was  not  necessary  for  the  respondents,  under  the  circum- 
stances of  the  case,  to  prove  ownership  of  the  ditches  to 
entitle  them  to  recover  in  the  action.     They  were  engaged 
in  mining,  and  had  been  using  the  ditches  in  the  proseeu- 
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tion  of  their  business  during  the  mining  seasons  since  1885. 
The  ditches  were  evidently  constructed  for  mining  pur- 
poses, and  the  respondents  clea.rly  had  possession  of  them, 
which  is  sufficient  title  to  maintain  trespass  against  the 
entry  of  one  having  no  right.  6  Wait,  Act.  &  Def .  §  5,  p.  65. 
The  third  question,  as  to  whether  the  manager  of  sheep 
who  is  not  the  owner  of  them  is  responsible  to  a  third  party 
for  any  acts  of  the  herders,  which  are  done  without  his 
knowledge  or  authority,  and  contrary  to  his  direction,  de- 
pends upon  his  relations  with  the  owner  in  regard  to  the 
matter.  If  the  manager  in  such  a  case  were  a  mere 
employe  of  the  owner,  having  only  a  general  supervision 
over  the  sheep,  the  immediate  care  of  which  was  intrasted 
to  another  employe  of  the  owner,  then  he  would  not  be 
liable  for  the  acts  of  the  latter,  unless  done  by  his  direction. 
*' A  mere  intermediate  agent  between  the  master  and  the 
direct  agent  cannot  be  held  constructively  responsible  for 
the  acts  of  the  latter."  Brotcn  v.  Lent,  20  Vt.  529.  But  if 
the  manager  contracted  with  the  owner  to  take  charge  of 
the  sheep,  to  provide  them  with  pasture  and  feed  for  a 
consideration,  and  employed  the  herders  to  assist  him  in 
the  affair,  and  they  were  subject  to  his  control  and  direc- 
tion, the  rule  would  be  different.  It  would  then  be  the  duty 
of  the  manager  to  prevent  the  sheep  from  going  upon  the 
ditches;  and  if  they  did  go  there,  and  do  damage,  either 
through  his  neglect  or  that  of  his  employes,  his  liability 
would  be  the  same.  In  such  a  case,  the  manager  would  be 
responsible  for  the  damages  the  same  as  the  owner  would 
'  be  if  he  had  charge  of  the  sheep  himself.  The  bare  owner- 
ship of  stock  is  not  necessarily  the  test  of  liability  for 
damages  done  by  it  to  third  persons.  If  McAllister  did 
not  own  the  sheep,  he  may  have  let  them  to  the  appellant 
on  shares,  as  is  often  done  with  that  kind  of  stock.  In  that 
case  the  appellant  could  consistently  testify  *'that  he  was 
not,  and  never  had  been,  the  owner  of  any  sheep  in  the 
vicinity  of  plaintiff's  ditches;  that  he  was  the  general  man- 
ager of  some  sheep  belonging  to  A.  S.  McAllist(?r,  of  The 
Dalles,  Oregon,  that  were  kept  in  the  vicinity  of  where  the 
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plainlilTs  were  mining  during  the  summer  seasons  of  1885 
and  1886;  that  he  had  entire  control  of  said  sheep  as  such 
manager,  and  could  order  them  taken  or  herded  where  he 
pleased;  and  that  the  men  would  either  have  to  obey  his 
orders  or  be  discharged. "  The  facts  stated  in  the  question, 
and  testified  to  by  appellant,  are  not  sufficient  to  exempt 
the  latter  from  liability  in  the  premises.  They  may  be 
true,  and  he  be  responsible  for  the  damages.  While  he 
was  not  the  owner  of  the  sheep,  and  never  had  been,  yet 
he  may  have  stood  in  the  place  of  the  owner,  and  been  just 
as  liable  for  the  damage  done  by  them  to  the  ditches,  as 
though  he  had  been  the  owner  in  fact. 
The  judgment  appealed  from  will  therefore  be  affirmed. 

Strahan,  J.,  concurring. — The  complaint  in  this  action 
alleges,  in  substance,  that  the  plaintiffs  were  the  owners 
of  and  working  certain  mining  grounds,  and  were  the 
owners  of  and  used  two  certain  water  ditches,  in  Crook 
county,  Oregon,  through  which  they  carried  water  to  their 
said  mines;  that  one  of  these  ditches  was  about  four  miles 
in  length,  by  three  feet  wide  and  two  feet  deep,  and  the 
other  one  and  a  half  miles  long,  and  that  the  defendant 
kept,  herded,  and  drove  a  certain  band  of  sheep,  which  he 
owned  and  controDed,  over  and  across  said  ditches, 
whereby  they  were  damaged  in  the  sum  of  $1,200.  The 
answer,  after  denying  the  material  allegations  of  the  com- 
plaint, alleged  as  follows:  That  at  all  the  times  stated  in 
the  coraplaint  said  ditches  were  the  property  of  one  Tim 
Baldwin,  and  that  they  were  situated  on  the  unclaimed 
Government  land  of  the  United  States;  were  uninclosed; 
but  were  situated  upon  the  open  public  commons  of  the 
country.  The  new  matter  was  put  in  issue  by  the  reply. 
The  trial  resulted  in  a  verdict  and  judgment  for  the  plain 
tiffs  for  the  sum  of  $60,  from  which  judgment  this  appeal 
is  taken. 

1.  The  appellant's  coimsel  did  not  argue  in  this  court 
the  various  exceptions  taken  during  the  progress  of  the 
trial  to  the  ruling  of  the  court  in  the  admission  or  exclusion 
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of  evidence.     I  do  not  feel  called  upon  to  notice  or  con- 
sider them,  and  they  must  be  deemed  abandoned. 

2.  At  the  conclusion  of  the  plaintiff's  evidence  the  de- 
lendant  moved  for  a  nonsuit,  for  the  reason  that  the  plaintiff 
had  not  proven  a  case  sufficient  to  be  submitted  to  a  jury. 
This  motion  was  overruled,  and  the  action  of  the  court 
thereon  is  assigned  as  error;  but  we  are  unable  to  say 
whether  it  was  error  or  not,  for  the  reason  the  bill  of 
exceptions  does  not  purport  to  set  out  all  the  evidence 
before  the  jury  when  the  motion  was  made.  To  present 
that  question  on  appeal,  the  bill  of  exceptions  must  set 
out  all  of  the  evidence  before  the  court  when  the  motion 
was  made.  The  bill  of  exceptions  is  silent  on  this  ques- 
tion, and  that  would  preclude  our  considering  it. 

3.  For  the  like  reason  is  the  defendant's  request  to  the 
court  to  charge,  in  effect,  that  there  was  no  evidence  before 
the  jury  that  the  defendant  drove  the  sheep  into  or  upon 
the  ditches.  The  bill  of  exceptions  does  not  purport  to 
contain  all  the  evidence,  and  therefore,  in  accordance  with 
the  settled  practice  in  this  court,  never  to  presume  error, 
we  must  assume  that  the  court  rightly  refused  the  instruc- 
tion asked,  for  the  reason  that  there  was  evidence  on  that 
subject. 

4.  The  court,  at  the  defendant's  request,  instructed  the 
jury,  among  other  things,  as  follows:  **You  cannot  find 
for  the  plaintiff  in  this  case,  unless  you  find  from  the  evi- 
dence that  the  sheep  were  actually  driven  upon  the  ditch 
by  the  defendant,  or  some  one  in  his  employ.  If  the  sheep 
were  there  by  accident,  or  fed  there  themselves,  without 
being  actually  and  purposely  driven  there  by  the  defend- 
ant or  his  employes,  you  should  find  for  the  defendant. 
Sheep  have  just  as  good  a  right  to  run  upon  the  range  as 
any  other  stock,  and,  if  in  doing  so  they  do  damage  to  the 
unfenced  premises  of  another,  they  [the  owner?]  cannot  be 
made  to  respond  in  damages.  If  you  find  from  the  evi- 
dence that  the  sheep  in  question  strayed  or  went  upon  the 
ditch  without  being  driven  there  by  the  defendant  or  his 
employes,   you  should   find   for  the  defendant."    These 
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instructions  assume  the  defendant's  liability  if  he  inten- 
tionally drove  the  sheep  into  the  ditches,  and  before  the 
jury  could  have  returned  a  verdict  against  him  they  must 
have  found  that  he  did  so.  Of  course,  if  he  intentionally 
did  any  actwithout  authority  of  law-  by  which  he  injured 
the  plaintiff's  property,  he  would  be  liable  in  damages, 
whether  it  was  by  driving  sheep  into  the  ditches,  and  caus- 
ing them  to  choke  up  with  debris,  or  by  obstructing  the 
flow  of  water  by  any  other  means.  This  is  not  a  case, 
therefore,  where  one  negligently  permits  his  stock  to  stray 
upon  the  premises  of  another,  and  do  damages  there,  within 
the  rule  of  the  common  law  stated  in  2  Kack.  Comm.  *211. 
I  do  not,  therefore,  deem  it  necessary  to  consider  or  decide 
whether  the  common  law  on  that  subject  is  in  force  in  this 
State  or  n^t,  and  that  question,  so  far  as  I  am  concerned,* 
is  exprer«sly  reserved  for  future  consideration,  when  a  case 
shall  arise  rendering  its  decision  necessary. 

I  concur  in  the  affirmance  of   the  judgment,  for  tho; 
reasons  herein  stated. 


[Filed  July  1,  ISW.] 

THE  COMMERCIAL  NATIONAL  BANK  OF  OGDEN, 
Eesponi^ent,  u  THOS.  R.  DAVIDSON,  Appellant, 

IMPLEADED   WITH   JEFF.   MUNDY,   KT  AL., 

AS  Defendants. 

Balk  of  Chattels— Symbolical  Delivery.— Where  D.  executed  and  deHvered  a' 
bill  of  sale  to  M.  <&  J.  of  7,000  head  of  cattle  of  a  certain  age,  with  the  CAlf  crop  of 
said  cattle  for  that  year,  and  also  his  entire  outfit  of  every  descripissn,  located  in 
Baker  county,  etc.,  and  at  the  same  time  gave  an  order  on  his  foreman  to  deliver 
the  property  described  in  the  bill  of  sale,  these  acts  constitute  a  sale  and  a  delivery 
of  the  property  suf&cleut  to  pass  the  title,  without  further  acts  of  segregation  or 
identificaiion.  , 

Chattel  Mortgage— Description  op  Property.— The  description  of  the  property  In 
a  chattel  mortgage  as  "all  the  cattle  of  one  year  of  age  and  upwards  meutioued  in 
said  bill  of  sale,  and  snid  cattle  are  of  the  star  brand  of  said  D.,  and  are  to  be 
branded  with  a  tally  brand  for  their  better  identification,  said  tally  brand  to  con- 
sist of  a  bar ;  said  cattle  range  in  Baker  county,  Oregon,  and  compribc  all  of  taid 
star  brand  on  the  range,'*  etc.,  is  suflicient. 

Chattel  Mortgage— Power  of  Sale  by  Mortgaob- Fraud.— A  purchaser  claiming 
title  to  a  chattel  by  purchase  ftom  the  mortgagor  thereof,  stands  in  the  place  of  the 
mortgagor,  and  cannot  take  advantage  of  a  reservation  in  the  mortfiage  in  fiivor  of 
the  mortgagor  to  sell  the  goods  in  the  ordinary  course  of  business  on  the  ground 
that  such  reservation  is  fraudulent,  and  renden  the  mortgage  void. 
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CiiAiTKL  MokTGAGE— Fobeci>osube—Equity  JURISDICTION.— Under  the  gpiicral  powers 
of  a  coU(t  of  equity  lo  forecloj^e  liens  upon  property,  chnttel  iBorig>iges  may  be 
forecl<-Ncd  by  suit  in  Muy  county  where  service  can  be  bad  on  the  defendant,  noi- 
>\lthstandiug  the  statute  providing  for  a  foreclosure  by  an  action  at  law  in  the 
county  where  the  morigagc  baa  been  filed.    Jacob§  v.  MrCalley,  8  Or  124,  followed. 

GicouNDR  FOR  CHANGE  OF  Vf.m:e.— The  court  ba.s  no  authority  to  change  the  venue  of 
civil  cases  except  as  provided  by  statute.    Hill's  Code,  ^  388. 

Abi'kk  op  PKOTESf*— Place  of  I'kial.— A  decepttou  practiced  upon  the  defendant  by 
the  plaintifl\  by  which  the  former  wa«  induced  to  come  within  the  county  whirre 
the  suit  was  begun  and  process  served  upon  him,  where  no  injury  was  occa*»ioi  ed 
thereby,  is  not  such  fraud  as  to  amount  to  an  abuse  of  the_  process  of  the  court  for 
which  relief  will  be  granted. 

Chattkl  Mortgaok— Decrbr  of  Foreclosure— Personal  Judgment.— On  foreclof«i  re 
of  a  chattel  mortgage  upon  property  in  the  hands  of  a  purchaser,  where  it  i»  Lot 
alleyed  ov  proved  that  he  has  di<- posed  of  the  property,  a  personal  decree  agHii:  t 
him  for  the  value  of  aay  part  of  the  mortgaged  property  sold  or  dispoFcd  of.  or  tl  at 
cannot  be  produced  or  delivered  by  him  to^satisfy  the  indebted aesj»,  cannot  be 
rendered. 

Attohkey'8  Fees— Xtic  f^ri.—A  provision  in  a  note  made  out  of  this  State,  secured  by 
chattel  mortgage  on  property  within  the  State,  contained  a  provision  that  "  if  not 
paid  at  raMtmiity,  ten  per  cent,  additional  as  costs  of  collection"  should  be  added, 
and  which  provision  was  valid  and  binding  in  the  State  where  the  note  was  made. 

Ilrfd,  tJiat  in  a  suit  to  foreclose  the  mortgage  in  Oregon,  the  law  of  that  State  governs 
the  applieotion  of  the  remedy  at>d  si  Cli  provision  bein^  'Contrary  to  the  public 
policy  In  the  State,  will  not  be  enforced. 

Appeal,  from  a  decree  of  the  circuit  court  for  the  county 
of  Multnomah,  rendered  upon  the  foreclosure  of  a  certain 
chattel  mortgage. 

The  appellant,  on  the  18th  day  of  October,  1886,  executed 
to  the  defendants,  Jeff.  Mundy  and  Nick.  Johnson,  an  in- 
strument in  writing,  of  which  the  following  is  a  copy: 

'*  Pomona,  Kansas,  October  18,  1886. 
**For  and  in  consideration  of  the  sum  of  one  hundred 
and  thirty-five  thousand  dollars,  in  hand  paid  by  Jeff. 
Mundy  and  Nick.  Johnson,  of  Pomona,  Kansas,  the 
receipt  whereof  is  hereby  acknowledged,  I  hereby  sell 
and  agree  to  deliver  to  said  Jeff.  Mundy  and  Nick. 
Johnson  seven  thousand  cattle,  of  the  age  of  one  year 
and  over  last  spring,  and  also  the  calf  crop  of  said 
cattle  for  the  year  1886,  and  also  my  entire  outfit  or  band 
of  horses  and  saddles  and  bridles  and  wagons  and  harness, 
and  all  other  personal  property  comprising  my  outfit,  of 
every  and  all  descriptions,  located  in  Baker  county,  in  the 
State  of  Oregon.  All  of  said  property  is  now  owned  by 
lue,  clear  and  f i*ee  from  incumbrance  of  any  and  every  kind 
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and  nature,  and  I  will  warrant  and  defend  said  Mundy  & 

Johnson  against  all  persons  lawfully  claiming  the  same. 

''Witnessed,  etc.  T.  R.  Davidson.'' 

Subsequently,  and  on  the  third  day  of  November,  1886, 
Mundy  &  Johnson,  in  order  to  secure  the  payment  of 
two  promissory  notes  given  by  them  as  partners  to  the 
respondent,  and  which  were  also  signed  by  the  defendant 
John  Parkinson,  bearing  date  October  21,  1886,  being  for 
the  respective  sums  of  ten  and  fifteen  thousand  dollars, 
executed  to  the  said  respondent  a  chattel  mortgage, 
claimed  to  cover  the  said  cattle  referred  to  in  said  instru- 
ment of  writing,  and  which  is  the  same  mortgage  decreed 
to  be  foreclosed.  The  description  of  the  mortgaged 
property  in  the  mortgage  is  as  follows:  "All  of  the 
cattle,  of  the  age  of  one  year  and  over  last  spring,  men- 
tioned in  a  bill  of  sale  dated  Pomona,  Kansas,  October 
18,  1886,  made  by  T.  R.  Davidson  to  Jeff.  Mundy  and  Nick. 
Johnson;  and  said  cattle  are  of  the  star  brand  of. said 
Davidson,  and  are  to  be  branded  with  a  tally  brand  for  their 
better  identification.  Said  tally  brand  to  consist  of  a  bar. 
Said  cattle  range  in  Baker  county,  Oregon,  and  comprise 
all  of  said  star  brand.  Said  property  is  situated  on  the 
range  of  said  Davidson,  in  the  county  of  Baker  and  State 
of  Oregon."  The  mortgage  was  duly  filed  in  the  ofiice  of 
the  clerk  of  the  county  of  Baker,  Oregon,  on  the  sixth  day 
of  November,  1886,  and  afterwards,  on  the  twentieth  day 
of  October,  1887,  duly  renewed. 

On  July  1,  1887,  a  portion  of  Baker  county  became, 
under  an  Act  of  the  legislative  assembly  of  the  Stale  of 
Oregon,  theretofore  passed,  the  county  of  Malheur;  and  on 
October  25,  1887,  a  certified  copy  of  the  mortgage  was  duly 
filed  in  the  office  of  the  clerk  of  the'  latter  county(?).  On 
November  2,  1887,  Jll,000was  paid  to  the  respondent  on 
the  notes,  which  paid  off  the  $10,000  note,  and  $1,000  on 
the  $15,000  note;  leaving  a  balance  due  on  the  latter  note 
of  $14,000.  The  terms  and  conditions  of  the  '*  fifteen 
thousand  doDar  note "  were  to  the  effect  that  the  makers 
would  pay  the  same  on  or  before  one  year  after  date,  with 
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interest  at  10  per  cent  per  annum,  payable  monthly  from 
date  until  paid,  both  before  and  after  judgment,  and,  if 
not  paid  at  maturity,  10  per  cent  additional  as  costs  of 
collection.  It  further  appears  from  the  transcript  that  the 
parties,  Davidson  and  Mundy  &  Johnson,  became  involved 
in  litigation  growing  out  of  the  instrument  of  writing  bear- 
ing date  October  18,  1886.  That  Mundy  &  Johnson  com- 
menced a  suit  against  Davidson  in  the  district  court  of 
Franklin  county,  Kansas,  and  that  about  the  same  time 
the  latter  commenced  a  suit  against  the  former  in  the  cir- 
cuit court  of  the  State  of  Oregon  for  Baker  county.  That 
said  suits  were  both  i)ending  on  the  twenty-sixtii  day  of 
June,  1888;  at  which  time  the  said  parties  duly  made  and 
entered  into  the  following  stipulation  of  settlement:  **It  is 
stipulated  and  agreed  by  and  between  the  parties  plaintiff 
and  defendant  in  the  above-entitled  action,  pending  in  the 
district  court  of  said  county  of  Franklin,  Kansas,  that  the 
matters  and  differences  between  said  parties  be  finally 
settled  on  the  following  basis:  The  said  Mundy  &  John 
son  to  relinquish  to  said  T.  R.  Davidson  all  right,  title, 
and  interest  in  the  property  known  as  the  *Star  Ranch,' 
and  all  the  personal  property  thereto  belonging,  in  the 
State  of  Oregon,  described  in  the  written  bill  of  sale  set 
forth  in  the  petition  in  said  action,  subject  to  all  legal 
incumbrances;  the  said  Mundy  &  Johnson  to  dismiss  at 
their  cost  the  above-entitled  action  in  said  court.  The  said 
Davidson  shall  deliver  up  to  be  canceled  all  notes,  claims, 
and  mortgages  securing  the  same,  given  to  the  said  T.  R. 
Davidson  by  said  Mundy  &  Johnson  and  J.  L.  Ketchum, 
and  any  litigation  had  by  said  T.  R.  Davidson  against  sa  d 
Mundy  &  Johnson,  in  the  State  of  Oregon,  to  be  dismissed 
at  his  cost."  It  further  appeared  that  at  the  time  of  the 
execution  of  the  said  bill  of  sale  from  Davidson  to  Mundy 
&  Johnson  of  October  18,  1886,  said  Davidson  delivered  to 
said  Mundy  &  Johnson,  at  the  time  he  delivered  to  them 
the  bill  of  sale,  a  written  order  upon  his  foreman  in  charge 
of  the  ranch,  of  which  the  following  is  a  copy: 
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•*  Pomona,  Kansas,  October  ;18,  1886. 
"Mr.  Theodore  Spencer,  Baker  county,  Oregon:    You 
will  deliver  to  Jeff.  Mundy  and  Nick.  Johnson,  or  their 
order,  all  the  property  as  described  in  my  bill  of  sale  to 
them  of  even  date  herewith. 

'*T.  R.  Davidson." 

The  other  facts  in  the  case  sufficiently  appear  in  the 
opinion  of  the  court 

Zera  Snow,  for  Appellant., 

WiUiams  &  Wood^  for  Besi)ondent. 

Thayer,  C.  J. — ^I  am  satisfied  that  the  bill  of  sale  from 
Davidson  to  Mundy  &  Johnson  of  October  18, 1886,  and  the 
written  order  from  Davidson  to  his  foreman,  Spencer,  deliv- 
ered at  the  same  time,  operated  as  a  transfer  from  Davidson 
to  Mundy  &  Johnson  of  the  title  to  all  the  cattle  owned  by 
Davidson  at  the  time,  and  which  belonged  to  the  Star 
ranch.  No  one,  it  seems  to  me,  can  read  said  instruments 
without  concluding  therefrom  that  such  was  the  intention 
of  the  parties.  Counsel  for  the  appellant  contends,  how- 
ever, that  as  the  bill  of  sale  specified  a  certain  number  of 
cattle— 7,000 — and  as  a  matter  of  fact  Davidson  had  more 
than  that  number,  that,  therefore,  the  cattle  agreed  to  be 
delivered  were  not  identified,  and  consequently  no  title  lo 
them  was  transferred.  If  the  contract  had  been  to  sell  a. 
certain  number  of  cattle  out  of  a  band  consisting  of  a  still 
greater  number,  no  title,  of  course,  would  pass  until  those 
bargained  to  be  sold  were  counted  out,  or  in  some  ma:*:i*^.r 
identified.  The  rule  of  law  invoked  by  said  counsul  :-: 
doubtless  correct,  but  I  do  not  think  the  facts  of  the  cas*^ 
warrant  its  application. 

Davidson  sold  and  agreed  to  deliver  to  Mundy  &  Jch::i'.oii 
7,000  cattle  of  the  age  of  one  year  and  over  the  last  spring; 
also  the  calf  crop  of  said  cattle  for  the  year  1886;  and  also 
his  entire  outfit  or  band  of  horses,  saddles,  bridles,  wagons, 
harness,  and  all  other  personal  property,  comprising  his 
outfit  of  every  and  all  description,  located  in  Baker 
county,  in  the  State  of  Oregon, — for  a  consideration  which 
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he  aclcnowledged  having  received.  The  language  of  the 
bill  of  sale,  it  will  be  noticed,  is  very  broad,  and  exhibits, 
to  my  mind,  an  evident  intention  upon  the  part  of  Davidson 
to  sell  and  transfer  to  Mundy  &  Johnson  his  entire  band  of 
cattle  referred  to.  It  may  be  suggested  that  if  such  had  been 
the  intent  the  number  of  cattle  sold  would  not  have  been 
limited  in  the  instrument;  that  it  would  in  that  case  have 
included  in  express  terms  all  the  cattle  Davidson  had  which 
belonged  to  said  ranch.  But  it  is  just  as  reasonable  to 
suppose  that  the  purpose  of  the  parties  in  specifying  the 
number  of  cattle  sold  was  intended  as  an  assurance  that 
Davidson  had  that  number  of  cattle  at  least,  and  that  he 
would  deliver  so  many  to  the  vendees.  The  circumstances 
surrounding  the  transaction  clearly  indicate  that  Davidson 
supposed  he  had  7,000  head  of  cattle,  exclusive  of  the  calf 
crop  mentioned,  and  that  Mundy  &  Johnson  expected  that 
they  were  purchasing  that  number;  and  it  is  not  very  prob- 
able that  either  party  anticipated  that  Davidson  would  have 
a  remnant  of  cattle  left  after  Mundy  &  Johnson  had 
received  their  complement.  Nor  was  it  contemplated  that 
the  cattle  sold  were  to  be  delivered  by  actual  count  and 
identification.  They  must  necessarily  have  had  an  exten- 
sive range,  and  it  would  have  required  a  great  length  of 
time  and  a  large  amount  of  labor  to  **round  them  up,"  as  it 
is  termed.  Davidson  himself,  when  testifying  as  a  witness, 
said  *'that  it  would  take  two  or  three  years  to  get  up  and 
count  them  all."  I  think  it  is  very  apparent  that  only  a 
symbolical  delivery  of  the  cattle  was  contemplated  by  the 
parties,  and  that  it  was  supposed  to  have  been  completed 
when  the  order  given  by  Davidson  to  his  foreman,  Spencer, 
to  deliver  to  Mundy  &  Johnson,  or  their  order,  the  propery 
described  in  the  bill  of  sale,  was  presented  by  them  to 
Spencer,  and  acted  on  by  him;  and  that  Davidson's  duties 
and  obligations  in  reference  to  the  affair  were  fully  dis- 
charged if  the  cattle  owned  by  him  belonging  to  said  ranch, 
of  the  stipulated  age,  amounted  to  7,000  in  number.  David- 
son seemed  to  have  supposed  that  he  had  transferred  to 
Mundy  &  Johnson  the  property  in  the  cattle,  as  he  slibse- 
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quently  sued  out  of  the  circuit  court  for  the  county  of  Baker 
a  writ  of  attachment,  in  an  action  against  them  in  said 
court,  and  directed  the  cattle  to  be  attached  by  virtue 
thereof,  as  their  property,  and  in  the  stipulation  of  settle- 
ment entered  into  on  the  twenty -sixth  day  of  June,  1888,  a 
property  right  in  the  cattle  in  favor  of  Mundy  &  Johnson 
is  clearly  recognized. 

These  are  circumstances  which,  if  necessary,  may  be 
resorted  to  in  order  to  ascertain  the  probable  intention  of 
the  parties;  but  I  think  that  the  writings  themselves,  when 
executed  and  delivered,  operated  as  a  transfer  from  David- 
son to  Mundy  &  Johnson  of  a  property  right  in  the  cattle, 
and  that  their  subsequent  mortgaging  them  to  the  respond- 
ent was  valid  and  binding,  as  between  the  parties  to  the 
mortgage  and  those  claiming  under  them  chargeable  with 
notice  thereof.  It  seems  to  have  been  regularly  executed, 
and  there  is  nothing  upon  its  face  tending  to  impeach  it. 

The  api)ellant's  counsel  makes  some  question  regarding 
the  description  of  the  property,  as  contained  in  the  mort- 
gage, but  I  am  unable  to  discover  any  serious  objections  to 
it  on  that  point.  It  purports  to  mortgage  all  the  cattle  of 
the  age  of  one  year  and  over  the  last  spring,  mentioned  in 
the  said  bill  of  sale;  specifies  that  the  cattle  are  of  the  star 
brand  of  said  Davidson,  and  were  to  be  branded  with  a 
tally  brand  for  their  better  identification.  That  the  cattle 
could  be  ascertained,  under  the  construction  of  the  bill  of 
sale  given  herein,  there  can  be  no  question.  It  is  a  noto- 
rious fact  that  ranchmen,  although  living  long  distances 
from  one  another,  know  each  other's  stock  much  better 
than  many  owners  thereof  who  reside  in  agricultural  dis- 
tricts know  that  of  their  near  neighbors.  The  former  make 
it  a  special  business  to  look  after  their  cattle,  to  know 
their  range,  and  to  keep  them  from  other  cattle.  I  have 
no  doubt  that  Davidson's  cattle  could  be  readily  pointed 
out  by  almost  any  one  living  in  the  vicinity  of  their  range, 
and  it  is  probably  due  to  that  fact  that  the  bill  of  sale  con- 
tainiKl  only  a  general  description  of  them. 

Said  counsel  also  insists  that  a  general  power  of  sale  of 
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the  cattle  in  the  ordinary  course  of  business  was  given 
to  the  mortgagors,  which  was  inconsistent  with  the  lien 
claimed,  and  rendered  the  mortgage  fraudulent  and  void. 
Whether  the  testimony  in  the  case  shows  that  such  power 
was  given  is  extremely  doubtful;  but,  even  if  it  does,  I 
cannot  conceive  how  it  can  avail  the  appellant.  The  reser- 
vation of  such  a  power  to  the  mortgagor  may  render  a 
mortgage  of  chattels  fraudulent  as  to  creditors,  but  I  am 
not  able  to  discover  how  it  could  affect  any  one  else.  It 
would  certainly  not  affect  it  as  between  the  parties  to  the 
mortgage,  nor  do  I  see  how  it  could  as  to  purchasers  ol 
the  property  from  the  mortgagor.  The  purchasers  of  such 
property  would,  of  course,  obtain  a  title  to  it  under  the 
purchase,  not  for  the  reason  that  the  mortgage  was  void, 
but  because  the  mortgagor  was  given  by  the  mortgagee 
the  right  to  make  the  sale.  Creditors,  however,  occupy  a 
different  position.  It  has  been  a  well-recogniaed  principle, 
from  the  earliest  period  of  the  common  law,  that  a  convey- 
ance of  the  goods  and  chattels  of  the  debtor,  not  made 
bona  fide,  but  in  trust  for  the  use  of  the  person  conveying 
them,  was  fraudulent  and  void  as  to  his  creditors;  and  in 
case  of  a  mortgage  a  reservation  in  favor  of  the  mortgagor 
of  the  power  to  sell  the  goods  and  chattels  mortgaged  in 
the  ordinary  course  of  business,  and  for  the  benefit  of  the 
mortgagor,  falls  within  the  same  principle. 

Said  counsel  intimates  that  Davidson  occupies  in  the 
affair  the  position  of  a  creditor;  but  I  do  not  see  how  he 
can  claim  that  he  is  such  creditor,  or  has  been  since  the 
twenty-sixth  day  of  January,  1888,  the  time  the  stipulation 
of  settlement  was  made.  He  may  have  been  a  creditor  at 
that  time,  but  whether  he  was  or  not  was  a  matter  of  ser- 
ious controversy  between  him  and  Mundy  &  Johnson. 
They  finally,  however,  at  said  time,  adjusted  their  affairs 
by  Mundy  &  Johnson's  relinquishing  to  Davidson  all  right, 
title  and  interest  in  the  property  known  as  the  "Star 
Ranch,"  and  all  personal  property  thereto  belonging  in 
the  State  of  Oregon,  described  in  said  bill  of  sale,  subject 
to  all  legal  incumbrances,  and  by  Davidson's  delivering  up 
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to  Mundy  &  Johnson,  to  be  cancelled,  all  notes  and  claims 
and  mortgages  securing  the  same,  given  to  him  by  them 
and  J.  L.  Ketchum.  It  is  evident,  in  view  of  the  facts  of 
the  case,  that  Davidson  has  no  alternative,  in  order  to  dis- 
incumber  his  property,  but  to  pay  off  the  mortgage  in  suit. 
He  took  back  the  property  from  Mundy  &  Johnson  subject 
to  the  mortgage,  and  it  remains  an  incumbrance  thereon 
in^his  hands,  the  same  as  in  theirs.  To  escai)e  its  burden 
without  payment  baffles  all  the  ingenuity  which  learned 
connselcan  employ. 

Nor  can  I  discover  any  irregularities  in  the  bringing  of 
the  suit,  or  error  in  the  refusal  of  the  court  to  change  the 
venue  thereof,  authorizing  its  dismissal  or  a  reversal  of 
the  decree  appealed  from.  It  was  a  transitory  suit,  triable 
in  any  county  in  the  State  in  which  the  defendants  resided 
or  were  found,  or,  if  none  of  them  resided  in  the  State, 
then  in  any  county  in  the  State  which  the  plaintiff  might 
designate  in  its  complaint.  This  is  the  general  statutory 
rule  VLjyon  the  subject.  Counsel  for  the  appellant  has, 
however,  referred  to  the  Act  to  regulate  the  foreclosure  of 
chattel  nxortgages  of  October  24,  1866,  and  seems  inclined 
to  claim  that  under  said  Act  the  suit  is  local  in  its  character. 
But  we  could  not  give  said  Act  the  construction  claimed  for 
it  without  holding  that  it  repealed  or  modified  the  general 
law  regulating  the  venue  of  suits,  which  would  be  contrary 
to  the  holding  by  this  court  in  Jacobs  v.  McCalley,  8  Or.  124. 
The  court  there  held,  in  effect,  that  the  two  statutes  were 
in  harmony.  Judge  Boise,  in  delivering  the  opinion  of  the 
court  in  that  case,  after  giving  construction  to  said  Act  of 
1866,  said:  •*Such  a  construction  will  also  harmonize  the 
pro\isions  of  section  2  with  section  410,  which  provides 
that  *a  lien  on  real  or  personal  property,  whether  created 
by  mortgage  or  otherwise,  shall  be  foreclosed  by  a  suit.* 
Such  a  construction  will  do  no  violence  to  the  plain  mean- 
ing of  the  statute,  and  will  f acilitifcte  the  administration  of 
justice,  and  be  in  harmony  with  the  general  principles  of 
the  construction  of  statutes."  Said  Act  of  1866  is  a  reme- 
dial statute,  intended  to  provide  another  procedure  for  the 
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foreclosure  of  chattel  mortgages,  and  does  not  repeal  or 
affect  the  general  law  regarding  the  venue  of  suits,  nor  any 
provision  thereof  not  in  direct  conflict  with  its  provisions. 
With  respect  to  the  motion  to  change  the  venue  of  the 
suit,  nothing  further  need  be  said  than  that  the  court  in 
such  cases  is  only  authorized  to  change  the  place  of  trial 
when  the  suit  has  not  been  commenced  in  a  proper  county, 
or  where  the  judge  is  a  party  to  the  suit,  or  directly  inter- 
ested in  the  event  of  it,  or  connected  by  consanguinity  or 
affinity  within  the  third  degree  with  the  adverse  party,  or 
those  for  whom  he  prosecutes  or  defends.  Code,  §  388. 
The  claim  by  appellant's  counsel  that  there  was  an  abuse 
of  process  in  the  commencement  of  the  suit  arises  out  of 
the  fact  that  the  respondent's  counsel  represented  to  the 
appellant  and  his  counsel  that  they  were  coming  io  Port- 
land to  bring  a  suit  in  the  United  States  court  to  adjudi- 
cate the  question  of  the  lien,  and  that  appellant  and  his 
counsel  were  thereby,  in  order  to  save  time  and  unneces- 
sary expense,  induced  to  come  to  Portland  also,  to  contest 
an  application  for  a  receiver,  or  give  bond  if  a  receiver 
should  be  ordered;  that  a  stipulation  was  signed^  entitled 
in  that  court,  waiving  demand  for  possession;  that  when 
appellant  arrived  in  Portland  he  was  almost  immediately 
served  with  process  from  the  State  court.  The  appellant 
resided  in  Malheur  county,  Oregon,  and  claims  that  he 
should  have  been  sued  in  the  circuit  court  for  that  county 
if  sued  in  the  State  court,  and  that  it  was  a  deceit  in 
respondent's  counsel  in  so  inducing  him  to  come  to  Port- 
land. I  do  not  think  the  facts  referred  to  constitute  such 
a  deceit  as  required  the  circuit  court  to  set  aside  the  ser- 
vice of  the  summons  upon  the  appellant.  It  appeared  that 
the  respondent's  counsel  did  intend  to  bring  the  suit  in  the 
United  States  court,  but  when  he  got  to  Portland  he  found 
that  that  court  had  no  jurisdiction  in  such  a  case,  and  he 
therefore  brought  the  suit  in  the  State  court  for  Multno- 
mah county.  If  the  statement  of  the  respondent's  counsel 
was  made  as  claimed  by  the  appellant's  counsel,  it  con- 
stituted no  ground  of  deceit.     As  the  appellant  was  bound 
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to  know  whether  the  suit  could  be  brought  in  the  United 
States  court  or  not,  he  should  not  have  allowed  himself  to 
have  been  deceived  by  a  statement  which  his  counsel  wo\«'id 
have  informed  him  was  untrue.  But  the  deception,  if  there 
were  any,  did  not  prejudice  the  api)ellant.  Ho  could  not 
possibly  have  been  injured  by  being  sued  in  Multnomah 
county  instead  of  Malheur  county.  In  any  equity  case 
where  the  testimony  is  taken  by  deposition  it  can  make 
very  little  difference  where  the  suit  is  brought  In  this 
case  all  the  counsel  on  both  sides,  who  had  the  manage- 
ment of  the  suit  after  it  was  begun,  resided  in  Portland, 
and  it  is  very  evident  that  its  commencement  there  was  a 
convenience  to  all  parties. 

The  appellant's  counsel  has,  however,  presented  two 
objections  to  the  decree  which  I  think  are  well  taken. 
One  of  them  is  the  allowance  against  the  appellant  of  the 
10  per  cent  stipulated  in  the  note  to  be  paid  if  the  note  were 
not  paid  at  its  maturity,  and  the  other  is  in  regard  to  de- 
creeing a  personal  judgment  against  the  appellant.  The 
part  of  the  decree  in  regard  to  the  personal  judgment  is  to 
the  effect  that  if  the  property  described  in  the  chattel 
mortgage,  or  any  part  thereof,  has  been  sold  or  otherwise 
disposed  of  by  Davidson,  or  cannot  be  produeed  or  deliv- 
ered so  as  to  satisfy  the  indebtedness,  etc.,  that  the 
respondent  have  personal  judgment  against  him  for  the 
amount,  or  for  so  much  thereof  as  may  not  be  satisfied  by 
the  sale  of  the  property.  It  is  not  alleged  in  the  complaint, 
or  in  any  of  the  pleadings,  nor  found  by  the  referee  or 
court,  that  Davidson  had  sold  or  disposed  of  any  of  said 
prox)erty,  or  that  it  could  not  be  produced  or  delivered  so 
as  to  satisfy  the  indebtedness,  nor  was  there  any  testimony 
given  upon  that  point.  How  or  by  whom  the  facts  were  to 
be  ascertained,  entitling  the  respondent  to  such  judgment, 
does  not  appear.  I  think  it  might  properly  be  decreed, 
where  the  evidence  showed  that  the  party  in  such  case  had 
disix>sed  of  the  property,  that  he  be  required  to  pay  its 
value,  or  a  sufficient  part  thereof  to  make  up  any  deficiency 
that  might  be  found  after  applying  the  proceeds  of  the  sale 
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of  the  remaining  property  to  the  payment  of  the  debt. 
Such  evidence,  however,  would  only  be  admissible  under 
proper  allegations  in  the  pleadings.  A  decree  of  so  much 
importance  to  the  appellant  should  certainly  not  be  rendered 
against  him  without  giving  him  an  opportunity  to  be  heard 
regarding  the  matter. 

The  question  of  the  allowance  of  the  10  per  cent  is  more 
diflScult  to  determine.  It  is  stipulated  in  the  note  to  the 
effect  that  if  it  is  not  paid  at  maturity  the  makers  will  pay 
^  10  per  cent  additional  as  costs  of  collection.  Whether  such 
a  stipulation  can  be  enforced  or  not,  consistently  with  the 
principles  of  law,  is  an  important  subject  of  inquiry.  This 
court  in  Peyser  v.  Cole,  11  Or.  39,  4  Pac.  Rep.  520,  held  that 
a  stipulation  for  a  reasonable  attorney's  fee  in  a  promissory 
note,  in  event  of  an  action  being  instituted  to  collect  the 
note,  was  valid  and  enforceable  against  the  maker  thereof. 
The  stipulation  there  was  as  follows:  **And  in  case  suit  or 
action  is  instituted  to  collect  said  note,  or  any  portion 
thereof,  to  pay  such  additional  sum  as  the  court  may  ad- 
judge reasonable  as  attorney's  fees  in  such  suit  or  action." 
In  Balfour  v.  Davis,  14  Or.  47,  12  Pac.  Rep.  89,  it  was  held 
that  a  provision  in  a  mortgage  of  20  per  cent  for  counsel 
fees  on  the  amount  due,  in  case  of  a  suit,  whether  judgment 
should  be  recovered  or  not,  was  in  violation  of  the  rule  of 
just  compensation,  and  contrary  to  the  well-settled  princi- 
ples of  public  policy;  and  the  court  refused  to  allow  the 
plaintiff  any  additional  sum  whatever,  holding  that  it  would 
not  make  a  contract  for  the  parties  that  they  had  not  made 
for  themselves.  It  was  also  announced  in  the  opinion  de- 
livered in  the  latter  case  that  the  doctrine  of  allowing 
attorney's  fees  in  such  cases  would  not  be  extended  beyond 
the  determination  of  the  precise  question  before  the  court 
in  the  former  case  of  Peyser  v.  Cole,  The  result  of  these 
two  decisions  is  that  a  stipulation  in  a  promissory  note,  to 
the  effect  that,  if  an  action  or  suit  is  instituted  upon  the 
"^  note,  the  maker  will  pay  such  additional  sums  for  attor- 
ney's fees  as  the  court  may  adjudge  reasonable  in  the  action 
or  suit,  can  be  enforced,  but  that  the  doctrine  will  not  be 
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extended  beyond  that.  In  other  words,  the  parties  can 
only  stipulate  for  the  allowance  of  such  sum  as  the  court 
may  adjudge  reasonable  as  attorney's  fees.  It  may  be 
claimed,  with  apparent  reason,  that  where  the  parties  fix 
a  just  and  fair  amount  for  collecting  the  note,  that  the 
court  should  allow  it.  But  it  is  not  consistent  with  public 
policy  to  permit  parties  to  agree  upon  such  amount.  They 
do  not  stand  upon  an  equality  of  footing.  The  creditor,  in 
a  majority  of  cases,  would  be  too  apt  to  take  advantage  of 
the  necessities  of  the  debtor.  The  latter,  especially  when 
he  desires  to  procure  the  loan  of  money,  is  not  always 
competent  to  contract  regarding  the  additional  amount  to 
be  paid,  in  case  he  makes  default  in  the  payment  of  the 
principal  sum.  He  generally  wants  the  money  very  badly, 
and  is  willing  to  subscribe  to  almost  any  condition  in  order 
to  get  it;  but,  if  it  is  left  to  the  court  to  adjudge  the  addi- 
tional amount  which  he  is  required  to  pay,  an  oppressive 
exaction,  in  a  majority  of  the  cases,  will  be  avoided.  It  is 
my  opinion  that  a  clause  in  a  promissory  note,  in  the  form 
of  the  stipulation  in  question,  is  not  valid,  and  should  not 
be  enforced.  The  payee  may  properly  require  an  agree- 
ment from  the  maker  of  the  note  that  he  will,  in  case  an 
action  or  suit  is  instituted  to  collect  it,  pay  such  additional 
sum  as  the  court  may  adjudge  reasonable  as  attorney's  fees 
in  such  action  or  suit.  Agreement's  of  that  character  are 
sanctioned  by  the  courts  of  this  State,  upon  the  ground  that 
the  holder  of  the  note  has  necessarily  incurred  the  expense 
of  attorney's  fees  in  collecting  it,  occasioned  by  the  dere- 
liction of  the  maker,  and,  the  matter  being  under  the 
observance  and  control  of  the  court,  the  holder  may  be 
reimbursed  therefor  without  doing  an  injustice  to  the  maker. 
But  the  courts  have  not  sanctioned  the  doctrine  that  the 
payee  may  exact  from  the  maker  an  obligation  to  pay  a  posi- 
tive and  certain  additional  sum,  in  case  of  default  in  the 
payment  of  the  nota,  without  ascertaining  what  amount  of 
expense  the  payee  will  actually  incur  in  the  affair.  The 
sanction  of  the  latter  character  of  agreements,  it  is  appre- 
hended, will  be  liable  to  open  a  door  to  fraud  and  extortion. 
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Counsel  for  the  resi)ondent  insists  that  the  stipulation  to 
pay  the  additional  sum  contained  in  the  note  in  suit  was 
valid  and  binding  in  the  Territory  where  the  note  was  exe- 
cuted, and  that  therefore  it  should  be  upheld  in  this  State. 
As  a  general  rule,  the  law  of  the  place  where  contracts 
merely  personal  are  made,  governs  as  to  their  nature,  obli- 
gation and  construction.  But  I  do  not  think  that  rule 
applies  to  an  agreement,  the  obligation  of  which  does 
not  arise  until  a  remedy  is  sought  ui)on  the  contract, 
tD  which  it  is  only  auxiliary.  In  regard  to  such  agree- 
ments, the  law  of  the  place  where  they  are  attempted 
to  be  enforced,  I  should  suppose,  would  prevail.  This 
agreement  was  to  pay  the  additional  percentage  as  costs 
for  collection  of  the  note,  and  if  the  courts  where  the  note 
was  executed  would  have  enforced  the  agreement,  it  does 
not  follow  that  the  courts  of  another  jurisdiction  are  bound 
to  do  so.  The  effect  of  the  agreement  was  to  provide  for 
an  increase  of  costs,  which  are  only  incidental  to  the  judg- 
ment, and  the  allowance  of  which  must  necessarily  depend 
upon  the  law  of  the  forum.  A  stipulation  in  a  note  made 
in  Utah  Territory,  providing  that  in  an  action  on  the  note 
the  plaintiff,  in  case  of  a  recovery,  should  be  entitled  to 
double  costs,  might  be  considered  valid  under  the  laws  of 
that  Territory,  and  enforceable  in  its  courts;  but  that  cer- 
.tainly  would  not  render  it  incumbent  upon  the  courts  of 
this  State,  in  an  action  upon  such  note,  to  award  double 
costs.  The  decree  will  be  modified  in  reference  to  the  per- 
sonal judgment  against  the  appellant,  and  in  regard  to  the 
allowance  of  the  10  per  cent  as  costs  for  collection  of  the 
note,  in  accordance  with  the  principles  of  this  opinion. 
In  all  other  respects  the  decree  appealed  from  will  be 
affirmed. 

Lord,  J.,  thinks  the  attorney's  fees  in  this  case  are  rea-  - 
sonablo. 
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WILLIAM   CHURCH,  Appellakt,  v.  THE   CITY    OF 
PORTLAND,  Responbknt. 

In  dedicatixi^  lands  to  the  public,  the  dedicator  may  attach  loch  reaaonable  rMtrlcCions 
to  Ita  oae  by  the  {>oblic  aB  he  may  we  fit,  but  he  cannot  dedicate  to  the  pabHc  the 
lands  of  another  person,  for  public  nse,  without  the  tatter's  consent 

VThere  L.  S.  C  &  W.  W.  C.  were  Joint  occupants  ot  a  tract  of  pabllc  land  which  had  been 
settled  ui)on  under  the  regulations  of  the  provisional  government,  and  upon  which 
they  had  laid  off  a  town,  which  became  the  dty  of  Portland,  made  a  plat  thereof, 
.  sold  lota  to  each  other,  and  to  third  persons,  with  covenants  for  fltrther  assurance' 
and  had  referred  to  such  plats  for  a  description  of  the  lots  sold,  but  which  plat  was 
unrecorded  at  the  time ;  and  subsequently,  ascertaining  that  they  could  not  enter 
the  land  under  the  provisions  of  the  Donation  Act  of  September  37, 18.50,  said  parties 
made  an  agreement,  under  their  bands  and  seals,  in  which  they  designated  a  part  of 
the  tract  which  should  belong  to  each,  and  covenanted  therein  that  each  should 
ftdfiU  and  perform  all  contracts  and  agreements  he  had  theretofore  entered  into 
with  others,  or  with  either  of  them,  or  of  other  persons,  respecting  the  said  tract  of 
land,  or  any  part  thereof;  and  subsequently,  and  on  the  sixteenth  day  of  Decem- 
ber, 1852,  the  said  L.  caused  the  said  plat  to  be  recorded,  with  a  dedicatory  writing, 
under  his  hand  and  seal,  attached,  which  was  to  the  effect  that  a'hy  pablic  square 
on  the  plat  shoi  Id  be  subject  to  the  by-laws  of  a  city  corporation  for  ornamental 
purposes,  and  not  otherwise ;  and  one-half  of  the  public  square  shown  upon  said 
plat  was  upon  the  part  of  the  tnu3t  agreed  to  be  set  apart  to  the  said  W.  W.  C.  ' 
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Jleidt  in  view  of  the  said  agreement,  and  of  the  factM  that  the  parties  were  Jointly 
engaged  in  the  enterprise  of  laying  out  the  town,  and  bod  a  common  Interest  in  its 
growth  and  development,  and  the  recording  of  the  plat  and  dedicatory  w^riting 
being  in  Airtheronce  of  their  common  design,  and  the  plat  and  writing  haying 
stood  upon  the  reeord  for  more  than  thirty-six  yean,  and  no  dissent  thereto  on  the 
part  of  the  other  parties,  or  of  the  city,  appearing  to  have  been  mode,  that  the  act 
of  L.  should  be  considered  as  the  act  of  all,  and  that  the  writing  should  be  regarded 
as  cogent  proof  of  the  conditions  upon  which  the  public  squares  were  'dedicated. 

Bdd,  further,  that  the  building  ef  a  city  hall  upon  such  public  squares,  to  be  used  for 
the  transaction  of  city  business,  with  a  joU  in  the  basement  thereof,  would  be  a  use 
•f  them  foreign  to  the  purpose  for  which  they  were  dedicated ;  and  that  the  owners 
•f  a  lot  which  had  been  purchased  ft-om  the  town  proprietors,  or  either  of  them, 
and  which  would  be  affected  by  such  appropriation,  had  a  remedy  in  equity  to 
inhibit  such  use. 

Hddj  alM,  that  a  general  dedication  of  the  land  for  public  squares  implied  that  thcy 
were  to  be  enjoyed  by  the  public  at  large,  and  could  not  rightflilly  be  appropriated. 
by  the  city  auth<»rities  for  the  use  of  the  city  in  the  management  and  conduct  of  its 
economic  aiiatrs. 

Appeal  from  a  decree  of  the  circuit  court  for  the  county 
of  Multnomah,  dismissing  a  complaint  upon  demurrer. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

W.  T.  Muir,  for  Appellant 

W.  H,  Adams,  for  Respondent. 

Thayer,  C.  J. — ^In  this  case  the  appellant  filed  his  com- 
plaint to  enjoin  the  respondent,  a  mimicipal  corporation, 
from  entering  upon  and  building  a  city  hall,  with  a  city 
jail  in  the  basement  thereof,  upon  block  54,  in  the  city  of 
Portland,  claiming  that  said  block,  and  also  block  53,  adja- 
cent theretx>,  were  both  dedicated  to,  and  accepted  by,  the 
city  as  a  "public  square,"  for  the  use  of  the  inhabitants 
thereof,  and  the  public  generally,  as  an  open  plaza;  and  it 
was  to  be  kept  and  maintained  as  open  'ground,  to  be 
planted  with  trees  and  otherwise  ornamented,  as  a  place 
for  public  gatherings  and  outdoor  recreation.  It  is  alleged 
in  the  complaint  that  said  blocks  are  a  part  of  a  certain 
tract  of  land  which  was  formerly  in  the  joint  occupation  of 
Daniel  H.  Lownsdale,  Stephen  Cofiiil  and  W.  W.  Chapman, 
who  claimed  to  be  the  owners  thereof,  and  who  sub- 
sequently obtained  a  patent  to  it  in  severalty  from  the 
United  States  under  the  Act  of  congress  of  September  27, 
1850,  known  as  the  ** Donation  Law."  That  said  Lowns- 
dale, CofQn  and  Chapman,  while  in  possession  of  said  tract 
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of  land  as  aforesaid,  caused  a  survey  thereof  to  be  made 
into  blocks,  lots,  streets,  parks,  and  other  public  grounds, 
and  caused  a  map  or  plat  thereof  to  be  made,  commonly 
known  as  the  ''Brady  Map,"  and  sold  lots  and  blocks  by 
reference  to  that  map.  That  the  appellant  is  a  resident 
of  said  city,  and  is  now  the  owner  of  lot  4,  in  block  59, 
which  is  a  part  of  said  tract  of  land.  That  said  lot  is  upon 
the  opposite  side  of  the  street  from  said  block  53,  and  was 
for  a  valuable  consideration  sold  and  conveyed  by  said 
Liownsdale  and  others  tx>  Charles  Hubbard  on  or  about  the 
twelfth  day  of  February,  1850,  under  and  through  whom, 
by  regular  and  mesne  conveyances,  the  appellant  has 
become,  and  now  is  the  owner  thereof.  That  said  city  of 
Portland  is  situated,  in  large  part,  on  said  tract  of  land. 
That  at  a  meeting  of  the  common  council  of  said  city,  held 
on  the  twenty-ninth  day  of  April,  1852,  among  other  bus- 
iness transacted,  the  following  resolution  was  passed: 
**  Resolved,  that  the  city  council  of  Portland  adopt  the  plat 
of  said  city  drawn  by  John  Brady  as  the  city  plat;  and  that 
the  mayor  appoint  a  select  committee,  with  instructions  to 
call  upon  the  proprietors  of  the  city  of  Portland,  acd  obtain 
from  them  a  bond  or  deed  of  all  the  public  streets  in  said 
city,  and  a  deed  of  trust  for  all  the  land  donated  to  benev- 
olent societies,  public  schools,  public  squares,"  etc.  And 
by  an  ordinance  approved  February  27,  1869,  entitled  **An 
ordinance  adopting  a  map  showing  the  plan  of  the  streets, 
blocks,  and  public  property  in  the  city  of  Portland,"  it  was 
recited  and  ordained  as  follows; 

**  Whereas,  the  common  council  of  the  city  of  Portland, 
at  its  regular  meeting  held  April  29, 1852,  adopted  the  map 
commonly  known  as  the  *Brady  Map'  as  the  plan  of  streets, 
blocks,  and  public  property;  and  whereas,  since  that  date, 
several  additions  have  been  made  to  the  city;  and  whereas, 
a  complete  plan  of  all  the  streets,  blocks,  and  public  prop- 
erty has  been  made  by  order  of  the  common  council  by  C. 
W.  Burrage,  and  submitted  at  a  meeting  of  the  common 
council  held  July  18,  1866:  Now,  therefore,  the  city  of 
Portland  does  ordain  as  follows:    Section  1.     That  the 
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map  of  the  city  of  Portland  surveyed  and  drawn  by  order 
of  the  common  council  by  C.  W.  Burrage,  city  surveyor, 
1866,  be,  and  is  hereby,  adopted  as  the  official  map  of  this 
city,  showing  the  plan  of  the  streets,  blocks,  and  public 
property  within  the  city  limits.  Sec.  2.  That  the  auditor 
and  clerk  be,  and  is  hereby,  directed  tx>  attach  to  said  map 
a  certified  copy  of  this  ordinance,  and  cause  said  map  and 
ordinance  to  be  recorded  in  the  records  of  deeds  in  the 
office  of  the  county  clerk  of  Multnomah  county,  Oregon." 
That  upon  said  Burrage  map  said  blocks  53  and  54  were 
each  marked  and  designated  by  the  words  **Public  Square," 
and  recognized  by  said  city  as  having  been  set  apart  and 
dedicated  by  said  Lownsdale  and  Chapman  to  the  use  of 
the  public,  as  aforesaid;  and  that  &aid  city  had  planted 
trees  therein,  and  otherwise  improved  the  same,  as  and  for 
public  parks  and  open  plazas.  That  all  of  the  said  im- 
provements were  made  by  the  said  city  in  pursuance  of 
ordinances  duly  passed  by  its  common  council,  and  ap- 
.  proved  by  its  mayor,  in  which  ordinances  the  said  blocks 
53  and  54  were  referred  to  and  designated  as  the  **  Public 
Square,"  and  as  the  * 'Plaza."  That  neither  of  said  blocks 
has  ever  been  built  upon,  or  made  use  of,  otherwise  than  as 
a  public  park  or  open  plaza,  having  said  shade  trees  grow- 
ing thereon,  and  as  ground  devoted  to  public  use  and 
adornment,  and  as  a  place  for  public  meetings  and  for  out- 
door recreation  on  the  part  of  such  of  the  inhabitants  of 
said  city,  and  of  the  public  generally,  as  might  choose  to 
resort  thereto  for  such  purposes;  and  that  appellant,  and 
each  of  his  predecessors  in  title  to  said  lot  4,  in  block  59, 
bought  said  lot,  and  took  a  conveyance  thereto,  upon  the 
faith,  and  in  the  expectation  and  belief^  that  said  blocks  53 
and  54  were  each  so  dedicated  to,  and  accepted  by,  said 
city.  But  that,  notwithstanding,  the  common  council  of 
the  city,  on  the  nineteenth  day  of  April,  1889,  resolved  to 
build  and  erect  a  city  hall  on  the  west  half  of  said  block 
54,  and  authorized  and  empowered  the  committee  on  ways 
and  means  to  act  in  breaking  ground  thereon  for  the  foun- 
dation of  said  building,  and  that   said  committee  were 
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threatening  and  intending  so  to  do,  and  had  caused  the 
city  surveyor  to  make  a  survey  thereof,  and  set  stakes 
preparatory  to  digging  up  and  excavating  the  ground  for 
the  construction  and  erection  of  such  city  hall;  and,  unless 
enjoined  from  so  doing,  the  city  will  cut  down  the  shade 
trees  on  said  west  half  of  said  block  54,  and  will  proceed 
immediately  to  erect  thereon  a  building  for  a  city  hall. 
That  the  plans  and  specifications  for  said  building,  adopted 
by  said  city,  provide  that  the  basement  story  thereof  shall 
be  finished  and  completed  as  and  for  a  city  jail;  and,  if  the 
said  city  hall  be  erected,  said  basement  thereof  will  be  so 
finished  and  completed,  and  will  be  used  as  a  public  jail, 
wherein  will  be  confined  prisoners  awaiting  trial  for  crimes 
against  the  laws  of  the  State,  as  well  as  persons  convicted 
of  violating  city  ordinances.  The  complaint  also  contains 
the  usual  allegations  of  damage  and  irreparable  injury 
which  will  result  in  case  the  respondenf  is  not  restrained 
from  doing  the  acts  referred  to.  It  also  appears  therefrom 
that  the  west  half  of  each  of  said  blocks  53  and  54  is  situ- 
ated upon  that  part  of  said  tract  of  land  patented  to  said  W. 
"W.  Chapman,  and  the  east  half  thereof  upon  the  part  pat- 
ented to  the  said  Daniel  H.  Lownsdale.  It  further  appears 
from  the  complaint  that  on  or  about  the  twenty -first  day  of 
September,  1870,  the  common  council  of  the  city  passed 
the  following  ordinance,  to  wit: 

"Ordinance  No.  861.  An  ordinance  to  provide  for 
quieting  the  title  to  certain  portions  of  public  property. 
Whereas,  it  is  deemed  expedient  to  quiet  and  perfect  the 
titles  to  certain  pieces  of  land  heretofore  dedicated  to  the 
use  of  the  city  of  Portland  as  public  parks  and  squares; 
and  whereas,  W.  W.  and  M.  F.  Chapman  have  proposed  to 
convey  to  the  city  any  interest  they  may  have,  whether  of 
dower  or  otherwise,  in  property  so  dedicated,  especially 
the  west  half  of  blocks  No.  53  and  54,  and  the  blocks  known 
on  the  map  as  *Park  Blocks,'  lying  between  Salmon  and 
Mill  streets:  Now,  therefore,  the  city  of  Portland  does 
ordain  as  follows:  Section  1.  That  the  standing  com- 
mittee of  the  common  council  on  streets  and  public  prop- 
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erty  be,  and  are  hereby  authorized  and  empowered  to 
negotiate  with  W.  W.  and  M.  P.  Chapman  for  a  deed  con- 
veying all  their  interest,  whether  of  dower  or  otherwise, 
in  the  west  one-half  of  blocks  number  53  and  54,  and  the 
seven  blocks  known  as  *Park  Blocks,*  lying  between  East 
and  West  Park  streets  and  Salmon  and  Mill  streets,  pro- 
vided that  the  consideration  therefor,  including  expenses 
connected  therewith,  shall  not  exceed  $6,400." 

That,  pursuant  to  said  ordinance  above  recited,  the  said 
purchase  was  made,  and  a  deed  of  conveyance  from  the 
said  W.  W.  and  M.  P.  Chapman  was  executed  to  the  city 
of  Portland.  A  copy  of  the  **  Brady  Map,"  together  with 
an  abstract  of  all  the  deeds  and  conveyances  affecting  said 
blocks  53  and  54,  was  filed  with  said  complaint  as  an 
exhibit.  The  demurrer  to  the  complaint  was  upon  the 
general  ground  that  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  suit. 

No  argument  was,  as  we  are  informed,  had  upon  the 
merits  of  the  case  before  the  circuit  court,  and  its  decision 
in  sustaining  the  demurrer  was  only  formal.  Counsel  for 
the  respective  parties  have  attempted  to  make  an  agreed 
case  herein,  by  stipulating  that  the  demurrer  admits  all 
the  matters  and  things  alleged  in  the  complaint,  and  that 
the  complaint  is  an  agreed  statement  of  undisputed  facts 
in  the  case.  I  do  not  think,  therefore,  that  the  stipulation 
changes  the  status  of  the  case,  as  an  agreed  case  must  be 
made  up  in  the  manner  prescribed  by  the  Code.  The  ques- 
tion before  us  is  as  to  the  sufficiency  of  the  complaint  to 
constitute  a  cause  of  suit.  Said  blocks  53  and  54  are  indi- 
cated upon  the  Brady  map  as  ** public  squares;"  but  the 
complaint  is  very  ambiguous  as  to  the  time  when  said  map 
wa«  made,  and  the  circumstances  attending  the  affair.  It 
appears  that  on  the  ninth  day  of  December,  1852,  a  plat  of 
D.  H.  Lownsdale's  claim  was  delivered  to  the  clerk  and 
recorder  of  Washington  county  for  record;  that  it  included 
a  map  or  plat  of  the  original  town  of  Portland,  which  map 
or  plat  is  conceded  to  have  been  the  ** Brady  Map;"  that 
said  plat  of  D.  H.  Lownsdale's  claim  was  on  the  sixteenth 
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day  of  December,  1852,  recorded  in  the  office  of  said  clerk 
and  recorder;  that  a  writing  was  attached  to  said  plat, 
bearing  date  December  3, 1852,  purporting  to  be  under  the 
hand  and  seal  of  the  said  Lownsdale;  that  by  the  terms 
of  said  writing  the  use  and  control  of  said  blocks  were 
expressly  restricted.  It  is  evident,  however,  that  said 
map  was  in  existence  prior  to  that  time,  as  the  common 
council  of  the  city  adopted  it  as  the  city  plat  on  the  twenty- 
ninth  day  of  April,  1852. 

The  contention  between  the  counsel  is  not,  however,  as 
to  the  facts  that  the  blocks  were  dedicated  as  a  ''public 
square, "  but  it  is  as  to  the  restriction  of  their  use  and  con- 
trol by  the  city  authorities.  If  the  owners  of  the  land  set 
the  blocks  apart  to  remain  open  grounds,  subject  to  the 
control  of  the  city  authorities  only  for  the  purpose  of  being 
ornamented,  as  would  appear  from  the  dedicatory  writing 
attached  to  the  said  plat,  then  the  city  has  no  ground  what- 
ever to  claim  the  right  to  erect  the  proposed  city  hall 
thereon.  The  owners  of  the  land  had  a  right  to  restrict 
the  use  of  it  by  the  public  to  any  reasonable  extent  which 
they  saw  fit.  But  the  respondent's  counsel  insists  that, 
as  Lownsdale  alone  signed  said  dedicatory  writing,  the 
restriction  contained  therein,  of  the  use  and  control  of  any 
public  square,  did  not  affect  the  west  half  of  said  blocks; 
that  portion  thereof  being  upon  Chapman's  donation  land 
claim.  Lownsdale,  of  course,  had  no  authority  to  limit  the 
public  use  of  any  land  belonging  to  Chapman;  but  the 
latter  could  hardly  pretend  that  he  owned,  at  the  time,  a 
distinct  interest  in  the  tract  of  land,  consisting,  in  the 
main,  of  the  town-site  of  the  city  of  Portland.  The  com- 
plaint and  exhibits  filed  herein  show  that  the  claim,  which 
was  known  as  the  "Portland  Claim,"  was  settled  upon  and 
occupied  under  the  laws  of  the  provisional  government. 
That  Lownsdale  purchased  the  possessory  right  to  it  from 
Pettygrove  in  1848,  and  in  September  of  that  year  had  it 
recorded  in  his  own  name  in  the  Territorial  record  books. 
That  Coffin  and  Chapman  subsequently  became  interested 
with  Lownsdale  in  the  claim;  but  that  the  record  title 
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thereto  still  remained  in  the  latter.  That  the  parties  after- 
wards ascertained  that  they  could  not  jointly  enter  the 
claim  under  the  provisions  of  the  Donation  Act,  and  there- 
fore made  the  agreement  of  March  10,  1852,  known  as  the 
** Escrow,"  by  the  terms  of  which  the  said  parties  each 
severally  covenanted,  among  other  things,  that  he  would 
fulfill  and  perform  all  contracts  and  agreements  which  he 
had  theretofore  entered  into  with  the  others,  or  either  of 
them,  or  with  other  persons,  resi)ecting  the  said  tract  of 
land,  or  any  part  thereof.  They  had  laid  out  the  town  and 
had  a  common  interest  in  its  growth  and  development  It 
was  an  enterprise  which  they  had  jointly  undertaken,  and 
in  which  they  had  a  commimity  of  interest.  Each  of  them 
may  be  presumed  to  have  incurred  obligations  in  the  sale 
of  lots,  and  in  the  transaction  of  business  relative  to  the  lay- 
ing out  of  the.  town,  which,  according  to  the  terms  of  the 
escrow,  he  was  required  to  fulfill  and  perform.  Under  such 
circumstances,  said  parties  should  not  be  regarded  as 
strangers  to  each  other;  but  the  act  of  one,  in  carrying 
out  the  common  object,  should  be  considered  as  the  act  of 
all,  especially  where  there  is  nothing  showing  any  dissent 
from  it  upon  the  part  of  the  others.  Said  dedicatory  writ- 
ing has  stood  recorded  in  the  record  of  the  county  for 
more  than  thirty-six  years;  it  is  signed  by  one  of  the  town 
proprietors;  and  neither  of  the  other  two,  nor  the  city  of 
Portland,  is  shown  to  have  ever  made  any  objection  to  it. 
It  seems  to  me,  therefore,  that  the  writing  should  be 
regarded  as  cogent  proof  that  the  parties,  in  making  the 
map,  intended  that  blocks  53  and  54  should  remain  open 
plazas;  and  that  the  city  authorities  should  have  no  con- 
trol over  them,  further  than  to  ornament  and  protect  them. 
But  counsel  for  the  respondent  contend  that  if  said  blocks 
were  dedicated  to  the  city  **for  ornamental  purposes,  and 
not  otherwise,"  as  provided  in  said  dedicatory  writing,  it 
does  not  mean  that  they  were  to  be  kept  and  preserved  as 
open  plazas  forever,  and  in  no  other  way;  that  the  language 
is  too  vague  and  uncertain  to  have  such  effect;  that  the 
.ground  may  as  well  be  ornamented  with  public  buildings 
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as  with  public  seats,  shade  trees,  and  walks;  that  the  fact 
that,  by  the  same  writmg,  lots  and  blocks  of  ground  were 
dedicated  for  churches  and  school-houses,  as  well  as  for 
"parks"  or  '*plazas,"  but  none  for  public  buildings,  unless 
it  was  intended  that  these  ** public  squares"  might  be  so 
appropriated  and  used,  is  strongly  indicative  of  the  inten- 
tion of  the  dedicators  that  they  might  be  *' ornamented" 
with  public  buildings  if  the  city  authorities  should  so  deter- 
mine; that  a  grant  is  construed  most  strongly  against  the 
g^rantor  where  the  intention  is  doubtful,  and  that,  in  reason, 
the  same  rule  must  apply  in  case  of  a  dedication  to  public 
use;  that  the  intent  to  restrict  the  use  to  a  particular  pur- 
pose must  be  plainly  expressed,  to  deprive  the  proper 
moiiicipal  authority  of  the  right  to  devote  the  property  to 
such  tise  as  may  appear  to  be  most  beneficial  to  the  public. 
I  do  not  think  that  the  language,  in  said  dedicatory  writing, 
that  the  blocks  were  dedicated  to  the  city  for  ornamental 
purposes,  and  not  otherwise,  is  vague  or  uncertain.  It  re- 
stricts their  use  to  the  one  purpose,  and  provides,  in  effect, 
that  they  shall  not  be  used  for  any  other.  The  city  author- 
ities do  not  propose  to  use  the  blocks  for  ornamental  pur* 
poses,  but  for  the  direct  private  benefit  of  the  city.  Using 
land  to  erect  a  public  building  thereon  is  not  using  it  for  or- 
namental purposes,  however  grand  or  magnificent  the  struo- 
ture  erected  may  be.  It  devotes  the  land  to  a  useful 
purpose;  but  it  certainly  is  not  using  it  for  an  ornamental 
one.  Building  a  private  dwelling  upon  a  spot  of  ground 
may  have  the  effect  to  ornament  it  very  much;  but  never- 
theless the  dwelling  is  not  erected  for  ornamental  purposes. 
It  is  built  to  afford  shelter,  protection,  and  convenience  to 
the  owner  or  occupant.  The  argument  which  would  admit 
of  the  city  authorities  building  a  city  hall  upon  said  blocks 
would  also  admit  of  their  building  thereon  engine-houses, 
I>auper-houses,  pest-houses,  and  every  kind  of  structure 
which  the  city  authorities  might  determine  to  be  orna- 
mental. Nor  do  I  see  any  force  in  the  argument  that  the 
fact  that  lots  and  blocks  of  ground  were  dedicated  ill  the 
same  writing  for  churches  and  schooi-houses,  as  well  as 
xviii.  On—a. 
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for  **  parks  "  and  **  plazas,"  but  none  for  public  buildings,  is 
indicative  of  the  intention  of  the  dedicators  that  the  blocks 
dedicated  for  *'  public  squares  "  might  be  ornamented  with 
public  buildings,  if  the  city  authorities  should  so  deter- 
mine. The  dedication  for  churches  and  school-houses,  as 
shown  by  the  writing,  is  full  and  explicit.  It  is  as  follows: 
**C.  Church  appropriated  to  the  Congregational  Church; 
No.  28,  N.  J  B.  Church  appropriated  to  the  Baptist  Church ; 
No.  62  N.  i  district  school  block  211."  There  is  no  vague- 
ness or  uncertainty  about  these  dedications;  and,  if  the 
town  proprietors  had  intended  to  dedicate  said  blocks  53 
and  54  as  a  site  for  public  buildings,  they  would  doubtless 
have  beeD  equally  explicit.  I  cannot  understand  how  the 
city  authorities  are  able  to  suppose  that  any  such  use  of 
the  blocks  in  question  was  intended.  The  city  of  Portland 
was  no  mendicant,  nor  was  it  exj^ected  to  be.  It  has  always 
been  able  to  buy  necessary  and  suitable  grounds  upon 
which  to  erect  its  public  buildings;  and  it  should  do  so, 
and  not  attempt  to  encroach  upon  its  public  squares,  which 
were  clearly  intended  to  be  left  open  and  unoccupied  for 
the  health,  comfort  and  recreation  of  its  inhabitants.  The 
argument  of  the  respondent's  counsel,  that  the  dedicators 
intended  that  the  blocks  might  be  ornamented  with  public 
buildings,  if  the  city  authorities  should  so  determine,  if 
maintained,  would  be  liable  to  lead  to  absurd  consequences. 
One  set  of  city  officials  might  hold  to  one  policy,  and  an- 
other set  to  a  contrary  one,  and  each  act  lawfully.  The 
city  authorities  of  to-day  might  determine  that  the  blocks 
should  be  ornamented  with  public  buildings,  and  proceed 
to  erect  them  at  a  great  expense;  which  would  be  entirely 
consistent  with  the  intention  of  the  dedicators.  The  city 
authorities  of  next  year  may  conclude  that  the  blocks 
should  be  ornamented  only  with  walks,  rustic  seats,  trees, 
grass,  flowers,  fountains,  statues,  and  mementoes  of  heroic 
deeds,  and,  in  order  to  carry  out  the  latter  mode  of  orna- 
mentation, proceed  to  tear  down  the  edifices  erected  by 
their  predecessors;  which  would  be  equally  consistent  with 
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the  intention  of  the  dedicators.  I  do  not  think  that  the 
court  would  be  justified  in  adopting  any  such  view. 

The  rule  in  regard  to  property  dedicated  for  public  use, 
as  laid  down  in  5  Amer.  &  Eng.  Ency.  Law,  417,  418,  is  as 
follows:  "Property  dedicated  to  the  public  use  may  be 
said  to  be  restricted  to  the  use  for  which  it  was  fairly 
intended  to  be  dedicated;  although  this  rule  is  construed 
to  include  such  uses  as  are  consistent  with,  or  necessary 
to  the  principal  use.  If  dedicated  property  be  put  to  a 
use  foreign  to  that  contemplated  by  the  intention  and  pur- 
pose of  the  dedication,  then  not  only  the  dedicator,  but  any 
property  owner,  will  have  his  remedy  in  equity  to  enforce 
the  proper  use,  and  inhibit  an  improper  one."  The  ques- 
tions to  be  determined  herein  are:  For  what  use  were  the 
blocks  intended  to  be  dedicated?  And  will  the  construc- 
tion of  the  building  which  the  common  council  of  the  city 
propose  to  erect  thereon  be  consistent  with  the  purpose  of 
the  dedication  ?  That  the  blocks  were  intended  to  remain 
open  plazas,  and  be  beautified  and  adorned  by  the  hand  of 
art,  I  do  not  think  there  can  be  any  doubt.  Spots  of  that 
character,  especially  in  large  cities,  are  highly  important. 
They  afford  healthful  and  pleasant  resorts  in  the  heated 
season,  and  are  in  fact  the  only  places  where  a  large  class 
of  the  community  are  able  to  go  and  enjoy  the  blessings 
and  comfort  of  shade  and  pure  air;  and  any  attempt  on  the 
part  of  public  officials  to  appropriate  them  as  a  site  for 
public  buildings,  in  which  to  conduct  the  economic  affairs 
of  a  city,  under  any  pretext  whatever,  would,  as  I  view  it, 
be  a  cruel  effort  to  subvert  a  humane  scheme.  The  build- 
ing of  a  city  hall,  with  a  jail  in  the  basement  thereof,  upon 
the  said  block,  as  the  common  council  propose  to  do  in  this 
case,  would,  in  my  judgment,  be  a  use  of  it  foreign  to  the 
purpose  for  which  it  was  dedicated,  and  should  not  be 
permitted. 

Said  council  also  claims  that  the  city  accepted  the  Brady 
map  before  said  dedicatory  writing  was  attached  to  it,  and 
that  the  town  proprietors  had  no  right,  after  the  accept- 
ance, to  attempt  to  restrict  the  use  of  the  blocks  as  therein 
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provided.  The  city  did  not  accept  the  map  in  terms.  The 
common  council,  by  the  resolution  of  April  29, 1852,  adopted 
the  plat  drawn  by  John  Brady  as  the  city  plat;  and  the 
resolution  provided  that  the  mayor  appoint  a  select  com- 
mittee, with  instructions  to  call  upon  the  proprietors  of  the 
city  and  obtain  from  them  a  bond  or  deed  of  all  the  public 
streets  in  the  city,  and  a  deed  of  trust  for  all  the  land  do- 
nated to  benevolent  societies,  public  schools,  and  for  public 
squares,  etc.  Whether  the  mayor  ever  appointed  any  such 
committee,  or  whether  any  such  committee  ever  conferred 
with  the  town  proprietors  upon  the  subject,  does  not  ap- 
pear. The  probabilities,  however,  are  that  the  committee 
was  appointed,  and  that  the  subsequent  recording  of  the 
Brady  map,  with  the  dedicatory  writing  attached,  was  the 
result  of  such  conference.  But,  if  said  writing  had  never 
been  executed,  I  do  not  see  that  it  would  have  made  any 
difference.  The  blocks  were  indicated  on  the  map  as  public 
squares;  which  implied,  of  course,  that  they  were  to  be 
enjoyed  as  such  by  the  public  at  large,  and  not  be  appro- 
priated and  used  by  the  city  in  the  management  and  con- 
duct of  its  affairs.  The  use  of  them  in  the  way  proposed 
would  necessarily  exclude  the  public  from  the  use  of  them, 
except  for  the  transaction  of  city  business;  but  that  privi- 
lege can  be  enjoyed  wherever  the  buildings  may  be  located. 
The  act  of  building  the  city  hall  in  question  would  virtually 
be  a  purpresture.  The  city  would  be  making  that  several 
to  itself  which  ought  to  be  common  to  many. 

The  complaint  is  very  loosely  drawn  in  many  particulars, 
and  should  have  been  made  more  definite  and  certain,  but 
I  do  not  think  a  demurrer  to  it  upon  the  grounds  that  it 
did  not  state  facts  sufficient  to  constitute  a  cause  of  suit 
should  have  been  sustained. 

The  decree  appealed  from  will  therefore  be  reversed, 
and  the  case  remanded  to  the  circuit  court,  with  directions 
to  overrule  the  demurrer,  and  to  enter  a  decree  in  accord- 
ance with  the  prayer  of  the  complaint,  unless  good  cause 
is  then  showi^  for  allowing  the  respondent  to  answer  in 
the  suit. 
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N.  P.  ATTERBERRY,  Respondent,  v.  THE  PORTLAND  !  w    mi 
&  WILLAMETTE  VALLEY  RT  CO.,  Appellant.         35  i4o| 

Whfre  an  appellant  aeekii  to  Nverae  the  judgment  of  a  circuit  court,  upon  the  ground 
that  the  respondent  failed  to  prove  a  cane  sulticlent  to  be  anbmitted  to  the  iuty,  he 
iau»t  make  np  a  bill  of  exceptions  containing  all  the  evidence  given  In  the  cane, 
and  have  attached  thereto  a  atatemeut  or  certificate  to  the  effect  th\t  it  contains 
til  the  evidence,  and  bring  the  aame  to  this  court  with  the  transcript. 

Appeal  from  a  judgment  of  the  circuit  court  for  the 
county  of  Multnomah,  entered  in  favor  of  the  respondent 
aud  against  the  appellant  upon  the  verdict  of  a  jury. 

The  appellant  is  a  railroad  corporation,  engaged  in  the 
tiansportation  of  freight  and  passengers  upon  its  line  of 
railroad  in  this  State.  The  action  was  for  personal  injuries 
received  by  the  respondent  while  a  passenger  upon  the 
appellant's  railroad  from  Smock's  station  to  Portland,  in 
consequence  of  its  cars  being  thrown  from  the  track.  The 
respondent  alleged  in  his  complaint  that  the  casualty 
occurred  on  account  of  the  negligence  and  mismanage- 
ment of  the  appellant's  agents  in  attaching  to  and  making 
a  part  of  its  train  of  cars,  two  cars  in  front  of  the  passen- 
ger-car thereof,  in  which  the  respondent  was.  being  con- 
veyed, filled  with  live  cattle;  that  the  said  cattle-cars  were 
so  constructed  that  the  boxes  or  cars  containing  the  cattle 
were  so  much  wider  than  the  tracks  of  said  railroad  as  to 
render  it  extremely  unsafe  to  attach  them  so  loaded  with 
hve  cattle  to  a  train  carrying  passengers,  on  account  of 
the  liability  of  the  said  cattle-cars  to  turn  over,  by  reason 
of  tLe  cattle  crowding  to  one  side  thereof,  or  being  thrown 
against  one  side  of  the  cars  when  passing  around  cun-es 
of  the  track;  and  said  cattle  were  so  carelessly  and  negli- 
gently loaded  in  said  cars  by  the  appellant  as  to  permit 
them  to  crowed  to  one  side  of  the  cars,  and  by  their  weight 
throw  the  cars  off  the  track;  and  that  by  reason  of  the 
premises  said  cars,  together  with  the  car  in  which  the 
respondent  was  riding,  were  thrown  from  the  track  to  the 
ground,  a  distance  of  nearly  twenty  feet;  that  respondent 
was  thereby  permanently  injured,  to  his  damage,  etc.  The 
appellant  denied  all  the  material  allegations  of  the  com- 
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plaint.     The  jury  returned  a  verdict  for  the  respondent  in 
the  sum  of  $800. 

C.  J.  JIIcDougall,  for  Appellant. 

Raleigh  Stott,  for  Respondent. 

Thayer,  C.  J. — The  appellant  seeks  to  reverse  the  judg- 
ment in' this  case  upon  the  ground  that  the  respondent 
failed  to  prove  a  cause  sufficient  to  he  submitted  to  the 
jury.  The  counsel  for  the  appellant,  after  the  evidence 
for  the  respondent  was  given  at  the  trial,  moved  for  a 
judgment  of  nonsuit,  which  the  circuit  court  overruled.  He 
thereupon  submitted  evidence  on  the  part  of  the  appellant, 
and  after  doing  so  renewed  his  motion  for  a  nonsuit,  which 
the  said  court  again  overruled.  He  now  brings  the  case  to 
this  court,  and  insists  that  the  circuit  court  committed 
error  in  its  said  rulings.  He  has  brought  here  what  pur- 
ports to  be  the  evidence  in  the  case,  but  whether  it  is  all 
the  evidence  does  not  appear  by  any  statement  or  certifi- 
cate. It  may  be,  and  very  likely  is,  the  substance  of  all 
the  evidence  given  upon  the  trial;  but  it  has  been  repeat- 
edly held  that,  unless  the  bill  of  exceptions  contains  an 
affirmative  statement  that  such  is  the  fact,  this  court  will 
not  consider  it  in  determining  whether  or  not  it  is  sufficient 
to  support  the  verdict.  The  court  will  not  infer  that  the 
evidence  contained  in  the  bill  of  exceptions  is  all  the  evi- 
dence given  at  the  trial,  unless  the  bill  of  exceptions  con- 
tains a  positive  statement  to  that  eflfect.  This  rule  is 
universally  adhered  to,  and  is  founded,  I  suppose,  upon  the 
principle  that  the  judgment  of  a  court  is  evidence  of  its 
own  rectitude;  that  the  fact  of  its  rendition  creates  a  pre- 
sumption in  its  favor  that  it  would  not  have  been  given 
unless  all  the  material  facts  in  the  case  entitling  the  party 
to  a  recovery  had  been  proved.  Such  presumption  is  con- 
clusive in  a  collateral  action,  and  cannot  be  overcome  in  a 
direct  proceeding  except  by  a  positive  statement  in  the  bill 
of  exceptions  to  the  effect  that  it  contains  all  the  evidence 
given  upon  the  trial.  The  point  is  conclusive  against  the 
appellant's  right  to  a  reversal  of  the  judgment  herein,  and 
consequently  it  must  be  affirmed. 
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W.   S.   LADD,   Appellant,    v.    THE   CITY   OF   EAST      ^,^i 
POETLAND,   Respondent.  I 

Chabteb  or  THK  CiTT  OF  Eabt  PORTLAND— O PEN inq  St&extb.— The  charter  of  the 
city  of  East  Portland  rpqiiiret  that  "  wheuever  the  coiutuon  coancil  shail  deem  it 
expedient  to  lay  out.  eetabliBh,  widen,  or  extend  a  street  or  alley,  the  council  shall 
direct  the  city  surveyor  to  survey  snoh  propi)8ed  street  or  alley,  and  to  mark 
tht  boundaries  Uiereof,  and  to  make  his  report  to  the  comoion  oouucll,  containing 
the  plat  of  such  survey  of  such  street  or  alley,  and  the  portion  of  each  lot.  or  part 
theri'of.  required  to  be  appropriated  for  such  street  or  alley." 

Bdd,  that  a  vote  of  the  council  whereby  the  city  surveyor  was  required  to  make  a 
survey  and  report  on  Eleventh  street  from  Division  street  to  the  county  road,  was 
not  a  sufficient  compliauce  with  the  charter. 

Chabteb  or  ths  City  or  East  Pobtland— Cxtt  Sttrvryob's  Bkport.— When  the 
common  council  of  the  city  of  East  Portland  attempts  to  open  a  street  through  the 
lands  of  another,  u^der  the  charter,  the  report  of  the  city  surveyor  must  oontatn 
the  plat  of  such  survey  of  said  street.  A  statement  in  such  report  that  the  plat  of 
such  Kurvfy  *<is  shown  on  the  plat  on  file  with  the  recorder"  is  insufficient. 

City  SrHvi-YOB— Survey— Rkpobt.— Where,  by  an  order  of  the  common  council,  the 
city  surveyor  was  directed  to  make  a  survey  and  report  on  Eleventh  street,  from 
Division  street  to  the  county  road  south,  a  siurvcy  "from  the  south  line  of  Division 
street  to  a  point  twenty  feet  south  of  the  O.  it.  0.  railroad  track"  Is  not  a  com- 
pliance with  the  order  of  the  council. 

Ordinance— Approval  by  the  Mayor. —An  ordinance  passed  by  the  common  coun- 
cil of  the  city  of  East  Portland  could  not  take  effect  until  approved  by  the  mayor, 
and  all  proceedings  had  under  such  ordinance  before  Its  approval  are  nullities. 

Appeal  from  Multnomah  county. 

Fred,  V.  JBolman,  for  Appellant. 

c7.  F.  Beachy  city  attorney,  for  Respondent. 

Strahan,  J. — This  is  a  proceeding  by  writ  of  review, 
instituted  in  the  circuit  court  of  Multnomah  county.  Its 
object  is  to  review  the  proceedings  of  the  common  council 
of  the  city  of  East  Portland  in  attempting  to  open  and  ex- 
tend Eleventh  street,  in  said  city,  through  the  appellant's 
lands,  and  thus  appropriate  the  same  to  public  use.  The 
record  certified  into  the  circuit  court,  in  answer  to  the 
writ,  presents  numerous  questions  afiecting  the  jurisdiction 
of  the  common  council  of  said  city  in  said  matter,  as  well 
as  the  regularity  of  its  exercise.  So  many  of  these  ques- 
tions as  are  deemed  necessary  we  will  now  proceed  to 
notice.  To  review  eaclf  of  them  would  extend  this  opinion 
to  an  unreasonable  length. 

1.     Section  1  of  article  6  of  the  charter  of  the  city  of 
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East  Portland  confers  on  the  common  council  of  said  city 
authority  to  lay  out  and  establish,  widen,  extend  and  open 
streets,  or  parts  of  streets,  and  prescribes  the  mode  in 
which  such  power  shall  be  exercised,  as  follows:  **The 
common  council  is  authorized  and  empowered  to  lay  out, 
establish,  vacate,  widen,  extend,  and  open  streets,  or  parts 
of  streets,  alleys,  or  parts  of  alleys,  in  said  city,  and  to 
appropriate  private  property  for  that  purpose.  *  *  ♦ 
Whenever  the  common  council  shall  deem  it  expedient  lo 
open,  lay  out,  establish,  widen,  or  extend  a  street  or  alley, 
the  council  shall  direct  the  city  surveyor  to  survey  such 
proposed  street  or  alley,  or  widen  an  extended  street  or 
alley,  and.  to  make  the  boundaries  thereof;  and  to  make  his 
report  to  the  common  council,  containing  a  plat  of  the  sur- 
vey of  such  street  or  alley,  and  of  the  portion  of  each  lot, 
or  part  thereof,  required  to  be  appropriated  for  such  street 
or  alley;  which  report,  if  satisfactory  to  the  common 
council,  shall  be  adopted  by  ordinance  embodying  the 
same;  provided,  that  before  the  adoption  thereof,  the  coun- 
cil shall  cause  the  recorder  to  give  notice  of  the  filing  of 
such  report  by  publication  for  fifteen  days  in  some  daily  or 
weekly  newspaper  published  in  the  city  of  Portland  or  in 
the  city  of  East  Portland.  Thereafter,  and  within  thirty 
days  of  the  adoption  of  such  report,  the  common  council 
shall  appoint  three  disinterested  freeholders  of  the  city  of 
East  Portland,  no  kin  to  any  owner  or  person  interested  in 
any  property  to  be  appropriated,  and  possessing  the  qual- 
ifications of  jurors  in  courts  of  justice,  to  view  such  pro- 
posed street  or  alley,  and  to  make  an  assessment  of  damages 
and  benefits,  if  any,  to  the  respective  owners  of  lots,  or 
parts  of  lots,  appropriated,  and  to  report  the  same  to  the 
common  council.  The  said  viewers  shall  meet  at  such  time 
as  may  be  designated  by  said  council,  and,  after  having 
been  duly  sworn  or  afiirmed  to  discharge  their  duties  faith- 
fully and  imj)artially,  shall  proceed  and  view  the  whole 
disiance  of  said  proposed  street  or  alley,  and  assess  and 
determine  how  much  less  or  more  valuable  the  premises  of 
such    owners,   respectively,   would    be    rendered  by  the 
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opening  of  the  same.  If  the  common  council  is  satisfied 
that  the  amount  of  damages  assessed  by  said  viewers,  or 
by  the  circuit  court  upon  appeal,  as  hereinafter  provided, 
is  just  and  equitable,  and  that  the  proposed  street  or  alley- 
will  be  of  sufficient  importance  to  the  public  to  cause  the 
damages  so  assessed  to  be  paid  by  the  city,  the  cr)uncil 
shall  ordei*  the  same  to  be  paid  to  said  owners,  respectively, 
out  of  the  treasury,  as  the  other  claims  against  the  city 
are  paid;  but  if,  in  the  opinion  of  the  council,  such  pro- 
posed street  or  alley  is  not  of  sufficient  importance  to  the 
public  to  cause  the  damages  so  assessed  to  be  paid  by  the 
city  of  East  Portland,  the  council  may  refuse  to  establish 
such  street  or  alley,  or  widen  and  extend  the  same,  as  the 
case  may  be,  unless  the  said  damages,  or  such  part  thereof 
as  the  council  may  think  proper,  shall  be  paid  by  private 
parties;  provided,  that  any  such  owner,  feeling  aggrieved 
by  the  assessment  of  such  damages  as  herein  provided, 
may,  within  twenty  days  after  the  filing  of  said  report  of 
the  said  viewers,  appeal  therefrom  to  the  circuit  court  of 
Multnomah  county  in  the  same  manner  as  appeals  from 
the  assessment  of  damages  in  laying  out  a  highway  by  the 
county  courts.  And,  if  the  appellant  shall  fail  to  recover 
judgment  more  favorable  than  the  report  appealed  from, 
he  shall  pay  all  costs  of  the  appeal;  and  in  no  case  shall 
such  appellant  recover  any  amount  of  costs  and  disburse- 
ments against  the  city  of  East  Portland  upon  such  appeal 
^yond  the  sum  of  S25;  nor  shall  such  appellant  enforre 
^y  judgment  for  damages  against  said  city  when  the  com- 
mon council  shall  determine  that  the  street  is  not  of  suffi- 
cient importance  to  jUi^iify  the  establishment  of  the  same, 
s-^ter  the  appeal  shall  have  been  filed  in  the  circuit  court." 
The  preliminary  proceeding  in  this  matter  was  taken  in 
the  council  on  the  twentieth  day  of  Februa.  y,  1888,  as  shown 
"y  the  journal  of  that  body,  as  follows:  **Mr.  Murphy 
moved  that  the  city  surveyor  make  a  survey  and  report  on 
Eleventh  street,  from  Division  street  to  the  county  road 
^^th,  and,  being  put  to  a  vote,  the  motion  prevailed." 
"uis  order  of^  the  council,  by  which  this  proceeding  was 
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commenced,  is  defective,  as  the  slightest  reference  to  the 
charter  will  demonstrate.  By  the  very  terms  of  the  charter 
above  quoted,  **  whenever  the  common  council  shall  deem 
it  expedient  to  open,  lay  out,  establish,  widen,  or  extend  a 
street  or  alley,  the  council  shall  direct  the  city  surveyor  to 
survey  such  proposed  street  or  alley  or  widen  an  extended 
street  or  alley,  and  to  mark  the  boundaries  thereof ;  and  to 
make  his  report  to  the  common  council,  containing  a  plat 
of  the  survey  of  such  street  or  alley,  and  the  portion  of 
each  lot,  or  part  thereof,  required  to  be  approj^riated  for 
such  street  or  alley."  No  doubt,  the  object  of  this  provi- 
sion was  to  place  on  the  record,  by  way  of  direction  to 
the  city  surveyor,  a  recapitulation  of  the  duties  he  was 
required  to  perform  in  the  extension  or  openiug  of  a  street 
or  alley,  so  that,  if  a  copy  of  the  council's  order  should  be 
delivered  to  him,  he  could  at  once  see  the  measure  and 
extent  of  his  duty.  Whether  this  be  so  or  not.  it  is  always 
safer  for  inferior  tribunals,  when  called  upon  to  act,  where 
the  rights  of  others  are  so  deeply  concerned,  and  especially' 
where  such  interested  parties  are  not  present,  and  cannot 
be  heard,  to  follow  substantially  and  closely  all  of  the 
requirements  of  law  which  alone  confer  authority  upon 
them  to  act. 

2.  Acting  under  the  authority  which  the  council  at- 
tempted to  confer  upon  the  city  surveyor,  on  the  iifth  day 
of  March,  1888,  he  filed  with  the  recorder  of  said  city  the 
following  report: 

'•city  surveyor's  report. 

"East  Portland,  March  5,  1838. 
"To  the  Hon.  Mayor  and  Common  Council — Gentlemen: 
In  pursuance  to  instructions,  I  have  made  the  survey  for  the 
opening  and  extension  of  Eleventh  street,  from  the  south 
line  of  Division  street  to  a  point  twenty  feet  south  of  the 
O.  &  C.  railroad  track,  and  that  the  said  street  will  require 
off  the  land  of  W.  S.  Ladd  a  strip  of  land  sixty  feet  wide, 
320  feet  on  the  west  side,  and  368  feet  on  the  east  side  of 
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the  center  line  of  said  proposed  street,  containing  20,640 
square  feet.  All  of  which  is  shown  on  the  plat  on  file  with 
the  recorder.        Respectfully  submitted, 

••O.  H.  Bellinger,  city  surveyor." 

Here,  again,  this  proceeding  seems  to  be  fatally  defect- 
ive. The  surveyor,  by  vote  of  the  council,  was  directed 
to  ''make  a  survey  and  report  on  Eleventh  street,  from 
Division  street  to  the  county  road  south."  Instead  of  doing 
that,  so  far  as  appears  from  this  record  before  us,  he  made 
a  survey  for  the  opening  and  extension  of  Eleventh  street, 
from  the  south  line  of  Division  street  to  **a  point  twenty 
feet  south  of  the  O.  &  C.  railroad  track."  If  this  survey 
was  "to  the  county  road  south,"  the  fact  does  not  appear. 
Nor  did  this  report  contain  **a  plat  of  the  survey  of  such 
street,",  which  the  council  was  required  to  direct  that  it 
should  contain.  Of  course,  it  was  not  absolutely  essential 
that  such  plat  should  be  actually  copied  into  the  surveyor's 
report  It  might  have  been  annexed  to  it,  and  marked  and 
identified  as  an  exhibit.  In  such  case,  if  it  was  so  iden- 
tified, and  accompanied  the  report  when  filed,  it  would  have 
been  sufficient;  but  the  report  and  survey  was  defective 
without  it,  and  it  was  not  aided  by  the  statement  in  the 
report  that  facts  enumerated  thereiu  were  "shown  on  the 
plat  on  file  with  the  recorder."  Whatever  that  plat  did 
contain  is  not  relevant  to  the  present  inquiry.  It  was  not 
contained  in  the  surveyor's  report,  which  is  the  only  place 
persons  whose  lands  were  affected  by  the  extension  or 
opening  of  a  street  were  bound  to  look  for  information. 

3.  Thereafter,  and  on  the  twenty-third  day  of  April, 
1888,  said  common  council  passed  "ordinance  No.  647,  an 
ordinance  adopting  the  report  of  the  city  surveyor  on  the 
proposed  opening  and  extension  of  Eleventh  street,  from 
the  south  line  of  Division  street  to  a  point  twenty  feot  south 
of  the  Oregon  &  California  railroad  track.  The  city  of 
East  Portland  does  ordain  as  follows:  Section  1.  The 
conmion  council  of  the  city  of  East  Portland  having  decreed 
it  expedient  to  open  and  extend  Eleventh  street,  from  the 
south  line  of  Drvifiion  street  to  a  point  twenty  feet  south  of 
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the  Oregon  &  Catifornia  railroad  track,  and  having,  on 
the  sixteenth  day  of  March,  1888,  directed  the  city  surveyor 
to  survey  the  same,  and  mark  the  boundaries  thereof,  and 
to  make  his  report  to  the  common  council,  containing  a 
plat  of  survey  of  such  street,  and  tlie  portion  of  eacli  lot, 
or  part  of  lot,  required  to  be  appropriated  in  extending  and 
0})ening  the  same;  and  the  city  surveyor  having,  on  the 
fifth  day  of  March,  1888,  presented  to  the  said  common 
council  his  report  thereon,  and  due  notice  having  been 
given  by  publication  in  the  East  PortJmid  Vindicator,  a  news- 
paper published  weekly  in  said  city,  for  fifteen  days,  and 
said  report  of  the  city  surveyor  being  satisfactory  to  the 
common  council,  the  same  is  hereby  adopted.  The  lan- 
guage of  the  report  is  as  follows."  (Here  follows  a  copy 
of  the  city  surveyor's  said  report,  but  without  any  plat.) 
This  ordinance  No.  647  was  approved  by  the  mayor.  May 
7,  1888, — two  weeks  after  its  passage,  which  was  on  April 
23,  1888.  There  is  nothing  in  this  record  to  show  that  the 
common  council  passed  an}^  such  vote  on  the  sixteenth  day 
of  March,  1888,  as  is  recited  in  this  ordinance,  or  that  the 
council  passed  any  vote  whatever  on  that  day.  The  coun- 
ciFs  minutes  show  the  order  already  referred  to,  made  on 
February  20,  1888,  directing  a  survey,  and  that  is  the  only 
order  disclosed  by  this  record  on  that  subject.  Here  the 
council  seems  to  have  fallen  into  a  strange  state  of  confu- 
sion, and  to  have  lost  sight  of  their  own  record  and  pro- 
ceedings. The  surveyor's  report  bears  date  March  5,  1888, 
eleven  days  prior  to  the  time  recited  in  the  ordinance  when 
the  council  say  they  made  the  order  for  the  survey.  Again, 
this  ordinance  was  not  ax)proved  by  the  mayor  until  the 
seventh  day  of  May,  1888,— two  weeks  after  its  passage. 
On  May  2,  five  days  before  the  ordinance  was  in  force,  the 
council  appointed  three  viewers. 

By  reference  to  the  charter,  supra,  the  report  of  the 
surveyor  must  *'be  adopted  by  an  ordinance  embodj-ing 
the  same;  provided,  that  before  the  adoption  thereof  the 
council  shall  cause  the  recorder  to  give  notice  of  the  filing 
of  such  report  by  publication  for  fifteen  days  in  some  daily 
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.  or  weekly  newspaper  published  in  the  city  of  Portland 
or  in  the  city  of  East  Portland.  Thereafter,  and  within 
thirty  days  from  the  adoption  of  such  report,  the  common 
council  shall  appoint  three  disinterested  freeholders  of  the 
city  of  East  Portland,  not  akin  to  any  owner  or  person 
interested  in  any  property  to  be  appropriated,"  etc. 
Clearly,  the  council  was  only  authorized  to  appoint  viewers 
after  the  report  had  been  adopted  by  ordinance;  and  such 
adoption  did  not  therefore  take  place  until  the  ordinance 
was  put  in  force  by  the  approval  of  the  mayor.  The 
appointment  of  viewers,  therefore,  on  May  2,  1888,  was 
wholly  unauthorized  and  void.  On  May  4,  1888,  still  acting 
before  the  ordinance  was  in  force,  the  persons  named, 
assuming  to  be  viewers,  met  and  made  a  report  on  the 
same  day;  on  May  5,  1888,  the  report  of  the  three  persons 
assuming  to  be  viewers  was  filed  with  the  recorder;  and  on 
May  7,  1888,  the  day  the  ordinance  was  adopted,  the  coun- 
cil also  adopted  the  report  of  the  viewers.  On  July  2, 1888, 
the  council  passed  an  ordinance,  No.  662,  entitled  **An 
ordinance  declaring  Eleventh  street  opened  and  established 
from  the  south  line  of  Division  street  to  a  point  twenty  feet 
south  of  the  Oregon  &  California  railroad."  This  ordinance 
was  approved  by  the  mayor,  July  16,  1888. 

4.  Cases  of  this  -nature  have  been  so  often  before  this 
court,  and  the  principles  upon  which  they  must  be  decided 
have  been  so  often  announced,  that  a  more  particular  dis- 
cussion of  them,  further  than  is  already  stated,  seems 
superfluous.  The  judgment  appealed  from  must  be  re- 
versed, and  the  proceedings  of  the  common  council  set  out 
in  the  record  in  this  case  must  therefore  be  annulled  and 
set  aside. 
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[Filed  December  20. 1888.] 

I.   E.   DAWSON,    Respondent,   t?.    M.  E,  POGUE  and 
CHARLES  NICKELL,   Appellants. 

The  acta  and  declarations  of  parties  to  an  action  are  not  competent  evidence  In  tbelr 
behalf.  iinlcKs  they  constitnte  a  part  of  a  transaction  which  bars  or  disproves  the 
claim  made  against  them,  or  are  a  part  of  a  material  fact  In  the  cane. 

In  an  action  against  a  party,  to  charge  him  with  a  debt  as  a  co-partner,  it  is  competent 
for  him  to  prove  that  at  the  time  the  debt  was  contracted  the  partnership  had  b«>en 
dissolved ;  but,  in  order'  to  render  the  proof  admissible,  It  must  tend  to  show  an 
actual  diBSolution  of  the  partnership  relation. 

Where.,  In  an  action  against  one  N.  and  P.  for  goods  sold  to  the  latter,  the  complaint 
alleging  that  they  were  co-partners  at  the  time.  N.  denied  in  his  answer,  and  in  his 
testimony  upon  the  stand,  that  he  and  P.  were  ever  partners  at  any  time,  and 
offered  in  evidence  a  writing,  purporting  to  have  been  signed  by  himself  and  P.  at 
a  time  prior  to  the  sale  of  the  goods,  to  the  effect  that  all  partnership  that  may  have 
exifltt'd  between  them,  either  express  or  implied,  was  that  day  at  an  end,  which 
he  testified  was  signed  by  himself  and  P.  at  the  time  it  bore  date,  but  which  P. 
denied  ever  having  signed,  or  having  been  asked  to  sign,  or  that  any  convemation 
had  ever  been  had  upou  the  subject;  and  no  evidence  was  offered  showing  that  the 
writirg  was  executed  as  corroborative  of  or  as  a  part  of  any  transaction  between  the 
parties,  or  in  accordance  with  any  mutual  understanding  between  them. 

Held,  that  the  writing  was  not  admissible  as  evidence  "tending  to  show  that  no  part- 
nership in  fact  existed  between  N.  and  P.  at  the  time  the  merchandise  was  sold,  or 
that  any  partnership  that  might  have  existed  between  them  had  been  disi^olved.'* 

Held,  further,  that  the  facts  and  circumstancf'sof  the  case,  together  with  N.'s  testimony, 
to  the  effect  that,  having  heard  that  P.  had  represented  to  several  parties  that  he 
wan  interested  with  him,  as  a  partner,  to  protect  himself,  he  prepared  the  writing, 
and  had  it  signed,  negatived  any  inference  that  it  was  intended  as  part  of  a 
transaction  to  dissolve  a  co-partnership  between  them,  or  corroborative  of  any  such 
transaction. 

Peb  Lobd,  J.,  OS  Bs-HEABiva.— Filed.  November  11.  1889. 

Where,  on  an  issue  whether  a  partnership  did  or  did  not  exist,  the  record  disclosed  that 
one  of  the  defendants,  "having  heard  his  co-defendant  had  reported  that  he  was  a 
partner  with  him,  and  to  protect  himself,  prepared  a  writing"  to  the  effect  that  all 
partnership  which  may  have  existed  between  them,  express  or  implied,  was  at  an 
end,  which  was  signed  by  them,  and  offered  such  writing  as  evidence  tending  to 
show  a  partnership  dissolution; 

Held,  (1)  that  the  writing  was  not  prepared  and  executed  on  the  assumption  of  the 
existence  of  any  partnership,  but  as  a  contradictory  statement  by  the  author  of 
such  reports :  and  that  it  could  only  be  used  as  evidence  to  effect  the  credibility  of 
such  co-defendant. 

Hdd,  (2)  that  as  the  writing  was  prepared  to  protect  the  defendant  from  the  declara- 
tions of  his  co-defendant,  but  that  as  such  declarations  could  not  bind  him,  or 
create  the  relation  of  partners,  the  writing  could  not  operate  as  a  dissolution 
agreement. 

Held,  (3)  that,  within  the  purview  of  the  facts  for  which  the  writing  was  prepared,  it 
was  not  done  to  dissolve  a  partnership  which  was  supposed  to  exist;  but.  to  give  it 
that  effect,  it  would  place  the  defendant  in  the  position  of  preparing  his  own  and 
co-defendant's  written  declarations  to  serve  that  purpose,  which  was  inadmissible. 

When  a  bill  of  exceptiuns  states  that  the  court  "  instructed  the  jury  upon  all  the  issue's 
involved  in  the  case,  and  upon  matters  properly  for  their  consideration."  but  such 
instructions  were  oral,  and  no  part  of  the  same  are  incorporated  therein,  and  certain 
instructions  asked  and  refused  are  set  out  and  excepted  to,  whether,  upon  such  a 


Dec.  188S.]    Dawson  v.  Pogue  and  Nickell.  95 


Opinion  of  the  Court — Tluyer,  0.  J. 


record,  the  conrt  will  presume  that  the  InntnictionB  asked  and  refused,  if  good  law, 
and  spplicable  to  the  facts,  were  covered  by  the  iustnictlous  glyeu.  not  decided; 
but  snt.gested  that  the  rule  as  to  suQh  presnmptlonB  ought  to  be  confined  in  its  opera- 
lions  to  the  case  in  which  written  Instructions  have  been  required  and  given  by 
the  trial  court,  and  that  then,  if  a  party  complains  that  instructions  asked  have 
been  erroneously  refused,  and  fails  to  bring  the  written  Instructions  given,  it  la 
right  that  snch  presumption  should  be  indulged. 

Stbahav,  J.,  dissenting. 

PASTsxBeHir— How  FGBincD.--A  partnership  is  formed  by  oontract  entered  Into  be- 
tween  two  or  more  competent  persons. 

Purr>£&siuip—  Di^soLinioK.  -Inasmuch  as  a  partnership  is  formed  by  the  mutual  con- 
sent of  the  parties,  it  may  be  dissolved  in  the  same  way.  Hence,  a  paper  signed  by 
tbe  members  oi  a  firm,  declaring,  in  effect,  that  any  partnership  that  might  there- 
tofore have  existed  between  them  was  at  an  end,  is  competent  evidence  in  favor  of 
arctlriug  partner,  as  tending  to  prove  tliat  the  remaining  partner  had  no  power  to 
bind  him  by  contracts  for  goods,  made  after  the  date  of  such  writing. 

PA]n5ER8HiP  -EviDENCK.— A  paper,  sigued  by  the  members  of  a  firm,  declaring  a  dls- 
■olution,  is  competent  and  material  evidenct*  on  the  issue  as  to  the  nonexisteuce  of 
the  partnership  after  ttiat  time.  If  made  at  the  time,  it  is  evidence,  of  the  highest 
character,  tending  to  prove  the  fact  of  dissolution. 

pARTNrusuip— Pi.EAOXNa.— A  person  sued  as  a  member  of  a  firm,  at  a  particular  time, 
may  deny  that  he  was  a  member  thereof  at  the  time  alleged,  and  prove  upon  the 
trial  a  dlMtolution  of  said  firm  prior  to  the  time  charged  in  the  complaint,  without 
allegiug  affirmatively  in  his  answer  the  fact  of  such  dissolution.  The  dissolullou  is 
not  new  matter,  constituting  a  defense,  but  a  fact  which  may  be  shown  under  the 
deuial  of  plaintifTs  allegations. 

Dormant  PAJtrimui— Motick  of  Dissolution.— Upon  the  dissolution  of  a  partnership 
having  a  dormant  partner,  such  doruiaut  partner  need  give  no  notice  of  his  retir- 
ing, except  to  persons  who  knew  of  his  previous  connection  with  the  firm.  As  to 
all  others,  he  owes  no  such  duty,  and  cannot  be  made  liable  for  debts  contracted  by 
the  remaining  member  of  the  firm  after  he  bad  retired. 

Appeal  from  the  <;ircuit  court  for  the  county  of  Jackson. 

H,  K.  Banna,  E.  B,  Williams,  J.  JR.  Neil  and  P.  P.  Prim, 
for  Appellant. 

Cox,  Smith  &  Teal  and  H.  Kelly,  for  Eespondents. 

Thayer,  C.  J. —This  case,  in  the  circuit  court,  was  an 
action  brought  by  the  said  Dawson  against  said  Pogue 
and  Nickell,  to  recover  for  merchandise  alleged  to  have 
been  sold  to  them,  as  co-partners,  under  the  firm  name  of 
M.  E.  Pogue,  by  certain  merchants  doing  business  at  the 
city  of  Portland,  and  the  accounts  therefor  assigned  to 
said  Dawson.  It  was  alleged  in  the  complaint  that  at 
all  times  therein  mentioned  the  defendants  were  partners, 
nnder  said  firm  name;  that  the  said  merchandise  was  sold 
to  them,  by  the  several  merchants  referred  to,  as  such 
partners;    and   that    the    claims    therefor   were   assigned 
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to  said  Dawson.  Pogue  mado  default,  but  Nickell  fUed  an 
answer,  in  which  he  denied  **that  he  was  a  partner  of  the 
said  M.  E.  Pogue  during  any  of  the  tunes  stated  in  the  said 
complaint,  or  at  any  other  time,  under  the  firm  name  of 
M.  E.  Pogue,  or  otherwise.'*  Said  Nickel]  also  denied  the 
alleged  indebtedness  to  the  several  merchants,  and  denied 
that  the  plaintiff,  Dawson,  was  the  owner  or  holder  of  the 
said  claims,  or  any  portion  thereof.  The  main  issue  in  the 
case  was  in  regard  to  the  alleged  co-partnership  between 
Pogue  and  Nickell.  A  trial  by  jury  was  had,  and  a  verdict 
returned  in  favor  of  the  plaintiff;  upon  which  the  judgment 
appealed  from  was  entered. 

The  appellant's  counsel  claims  that  Dawson  was  not  the 
owner  of  the  accounts  sued  on,  nor  entitled  to  maintain  an 
action  therefor;  also,  that  the  circuit  court  comnaitted  error 
in  refusing  to  allow  a  certain  paper,  purporting  to  have 
been  signed  by  Pogue  and  Nickell  on  the  twenty-eighth 
day  of  February,  1884,  to  be  introduced  generally,  as 
evidence  in  the  action;  and  in  giving  and  in  refusing  cer- 
tain charges  to  the  jury.  The  only  proof  of  the  assign 
ment  of  the  claims  to  Dawson  seems  to  have  been  a  stip- 
ulation upon  the  part  of  Nickell  to  the  effect  that  they  were 
assigned  to  him  by  the  respective  parties  owning  them,  by 
written  instruments  executed  in  due  form,  at  the  times  and 
places  alleged  in  the  complaint,  but  without  any  valuable 
consideration,  and  for  the  sole  purpose  of  enabling  Daw- 
son to  enforce  collection  of  them  by  action  in  his  own 
name.  The  stipulation  wa^:  given  as  a  coi.dit:on  for  chang- 
ing the  venue  of  the  action  from  the  county  of  Multnomah 
to  the  county  of  Jackson,  and  intended  to  save  the  neces- 
sity of  producing  the  witnesses  to  the  assignment  at  the 
trial.  I  cannot  perceive  that  it  makes  any  difference 
whether  there  was  any  consideration  for  the  assignment 
of  the  claims,  or  for  what  purpose  they  were  assigned,  if 
the  title  to  them  passed  to  Dawson.  The  execution  of  a 
written  assignment  of  the  claims  to  Dawson,  presumably, 
vested  the  legal  title  to  them  in  him,  and  made  him  the 
real  party  in  interest.     The  transaction,   however,  may 
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have  been  only  a  sham;  but  that  must  be  established  by 
the  defendants  before  they  can  claim  that  he  was  not  the 
real  party  interest..  The  stipulation  itself  does  not 
prove  it. 

The  ruling  in  regard  to  the  admissibility  pf  said  paper 
seems  to  have  been  made  under  the  foHowing  circum- 
stances: The  plaintiff  submitted  testimony  tending  ^o 
show  the  co-partnership  between  the  defendants,  as  alleged 
in  the  complaint.  Thereupon  Nickell  offered  himself  as 
witness  in  his  own  behalf,  and,  after  testifying  to  his  hav- 
ing loaned  to  Pogue  $1, 500  and  taken  his  note  therefor,  and 
a  mortgage  to  secure  the  same,  stated  that  he  and  Pogue 
were  never  partners  at  any  time;  that  he  heard  Pogue  was 
behind;  he  went  to  him  to  get  the  mortgage  and  secure  the 
note,  that  after  he  had  obtained  the  note,  and  having  heard 
that  Pogue  had  reported  to  several  parties  that  he  was 
interested  with  him,  as  a  partner  in  the  business,  to  protect 
himself,  he  prepared  an  agreement,  bearing  date  February 
28,  1884,  which  is  the  paper  referred  to,  and  of  which  the 
following  is  a  copy: 

*' Jacksonville,  February  28,  1884. 

**Enow  all  men  by  these  presents:  That,  for  value 
received,  all  partnership  that  may  have  existed  between 
the  undersigned,  either  express  or  implied,  is  this  day  at 
an  end.  And  it  is  further  understood  that  neither  M.  E. 
Pogue.  nor  hi?  heirs  or  assigns,  have  any  claim  whatever 
against  Charles  Nickell,  or  his  heirs  or  assigns,  on  any 
account.  It  is  further  understood  that  any  claim  Charles 
Nickell  has  against  M.  E.  Pogue,  his  heirs  or  assigns,  at 
this  date,  is  on  account  of  a  certain  note,  given  Charles 
Nickell  by  M.  E.  Pogue,  for  |1,500,  and  dated  January  30, 
1884,  with  whatever  interest  may  have  accrued. 

**  Signed  and  delivered  on  the  date  above  mentioned. 

**M.  E.  Pogue, 
''Charles  Nickell.*' 

Said  Nickell  further  stated  that  he  drew  up  the  docu- 
ment, and  that  the  same  was  signed  by  M.  E.  Pogue  and 
himself,  in  his  office  at  Jackson^nille,  in  the  presence  of 

XVIII.  OiL-7. 
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each  other,  on  the  twenty-eighth  day  of  February,  1884. 
His  counsel  thereupon  offered  said  document  in  evidence, 
as  tending  to  show  that  no  partnership  in  fact  existed  be- 
tween said  Pogue  and  Nickell  at  the  time  the  merchandise 
was  sold;  that  any  partnership  that  might  have  existed 
had  been  dissolved, — and,  as  evidence  tending  to  impeach 
the  statement  made  by  Pogue,  that  no  dissolution  of  the 
XJartnership  testified  to  by  him  had  been  had.  The  plain- 
tlff's  counsel  objected  to  its  admission  on  several  grounds. 
The  court  sustained  the  objection,  holding  that  said  paper 
was  not  admissible  under  the  pleadings;  that  it  was  not 
admissible  generally,  as  to  the  non-eidstence  of  a  co-part- 
nership, because  it  was  the  act  of  the  defendants,  Nickell 
and  Pogue,  and  could  not  therefore  be  introduced  in  evi- 
dence in  favor  of  Nickell;  and  that  it  could  not  be  receivesd 
as  evidence  tending  to  impeach  Pogue,  because  no  founda- 
tion had  been  laid  for  its  introduction.  To  this  ruling  the 
appellant's  counsel  excepted.  The  appellktnt,  by  permis- 
sion of  the  court,  then  called  his  co-defendant,  Pogue,  as  a 
witness,  who  testified  that  the  name  signed  to  the  paper, 
purporting  to  be  his,  was  his  signature.  Witness  was  then 
asked  the  following  question :  '  *  Did  you  not,  on  the  twenty 
eighth  day  of  February,  1884,  sign  the  paper?''  to  which  he 
answered;  **No,  sir;  I  did  not.  1  uever  signed  such  an 
agreement  at  any  date."  In  reply  to  other  questions  put  to 
him  he  answered :  '  *I  never  did  sign  any  such  paper  at  all, — 
never  was  asked  to  sign  it;"  that  he  had  never  had  any  con- 
versation with  Nickell  about  any  such  paper;  that  he  could 
not  account  for  his  signature  being  on  the  paper,  otherwise 
than  that  he  was  in  the  habit  of  writing  his  name  on  blank 
pieces  of  paper,  and  that  it  was  possible  that  such  piece  3f 
paper,  upon  which  he  might  have  written  his  name,  had 
been  found,  and  the  writing  inserted  above  his  signature. 
Nickell,  upon  being  recalled,  testified  that  Pogue  signed 
the  paper,  in  his  office  in  Jacksonville,  on  February  28, 
1884,  in  his  presence.  The  court  thereupon  allowed  the 
paper  to  be  read  to  the  jury  as  evidence  tending  to  impeach 
Pogue,  by  showing  that  he  had  made  statements  out  of 
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court  contradictory  to  his  evidence  in  court,  but  instructed 
the  jury  at  the  time  that  it  was  admitted  for  that  purpose 
only,  and  should  not  be  considered  by  them  for  any  other 
|»rpose;  and  subsequently,  in  its  charge  to  the  jury,  the 
court  instructed  to  the  same  effect;  to  which  counsel  for 
the  appellant  excepted. 

Said  counsel  also  excepted  to  the  refusal  of  the  court  to 
give  certain  other  instructions  as  requested  by  them;  but 
they  have  only  brought  here  detached  portions  of  the 
charge  which  the  court  did  give,  and  it  would  be  unfair 
to  the  court  to  consider  those  exceptions,  without  knowing 
what  instructions  were  given.  It  appears  from  the  bill  of 
exceptionsMhat  after  the  evidence  had  been  introduced, 
and  argument  of  counsel  concluded,  the  court  proceeded  to 
instruct  the  jury  upon  all  the  issues  involved  in  the  case, 
and  ui)on  matters  proper  for  their  consideration;  and  it  is 
appareoit^tkat  its  instructions  covered  those  asked,  and 
refused  by  the  court,  to  which  reference  has  been  made 
It  is  not  unusual  for  counsel  to  request  a  trial  court  to 
instruct  the  jury  in  regard  to  matters  covered  by  instruc- 
tions already  given.  It  seems  to  me  that  it  is  the  better 
rule  to  require  counsel  to  bring  here  the  instructions  which 
the  court  did  give,  or  have  the  bill  of  exceptions  state  what 
instructions  were  given,  if  any,  in  reference  to  the  matter 
covered  by  the  instructions  asked  and  refused,  before  they 
are  allowed  to  complain  in  consequence  of  such  refusal. 
Where  an  ordinary  instruction,  relating  to  the  matters  in 
issue,  is  shown  to  have  been  requested  by  counsel  and 
refused  by  the  court,  it  should  be  presumed,  in  the  absence 
of  a  contrary  showing,  that  the  refusal  was  made  upon  the 
ground  that  it,  in  substance,  had  already  been  given. 

The  real  question  to  be  determined  in  this  case  is  the 
admissibility  in  evidence  of  the  paper  referred  to  Ordi- 
narily, acts  and  declarations  of  parties  to  an  action  are  not 
competent  evidence  in  their  behalf.  There  are  exceptions, 
however,  to  the  rule.  One  class  of  the  exceptions  is  where 
a  transaction  is  alleged  to  have  been  had  which,  if  true, 
'Would  bar  or  disprove  the  claim  sued  upon.   In  such  a  case 
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the  transaction  may  be  shown  by  the  acts  and  declarations 
of  the  parties,  where  such  acts  and  declarations  constitute 
the  transaction.  That,  in  fact,  is  the  only  way  in  which  it 
can  be  shown  Thus,  in  proving  a  tender  for  a  debt,  pay- 
ment an  accord  and  satisfaction,  and  many  other  defenses, 
what  the  riefendant  did  and  said  at  the  time  is  admissible, 
as  part  of  the  res  gestce;  but,  where  the  acts  and  declara- 
tions of  the  party  are  not  a  part  of  the  transaction,  they 
are  incompetent  proof.  In  the  case  at  bar  it  would  have 
been  entirely  legitimate  for  NickeU,  after  the  testimony  of 
the  plaintiff  tending  to  show  his  co-partnership  with  Pogue 
in  the  business  was  submitted,  to  prove  that  prior  to  the 
time  the  debts  in  question  were  created,  the  partnership 
had  been  dissolved.  Such  fact,  if  established,  would  have 
disproved  the  plaintiff's  claim.  But  the  dissolution  of  a 
co-partnership  must  be  proved  by  evidence  showing  that 
the  parties  mutually  agreed  to  dissolve  it,  and  performed 
certain  acts  in  accordance  therewith.  The  dissolution  of  a 
co-partnership  requires  the  performance  of  acts,  as  much 
as  the  formation  of  one  does.  It  is  not  what  the  parties 
agree  to  do  which  creates  or  dissolves  the  relation;  but  it 
is  what  they  do  in  fact.  A  co-partnership  does  not  begin 
until  the  parties  commence  to  do  business  under  the  part- 
nership articles;  and  it  does  not  terminate  until  they  ceasd 
to  do  business  under  their  agreement  of  dissolution.  In 
the  former  case,  they  must  launch  the  partnership;  m  the 
latter  they  must  stop  it,  with  a  view  of  winding  up  its 
affairs.  Tne  paper  was  offered  in  evidence  as  tending  to 
show  that  no  partnership  in  fact  existed  between  Nickell 
and  Pogue  a»  the  time  the  goods  were  bought,  and  that 
any  partnership  that  might  have  existed  between  them  had 
been  dissolved;  and  the  question  is  whether  the  refusal  of 
the  court  to  admit  it  for  the  purpose  mentioned  was  error. 
The  paper  was  not  offered  as  corroborative  e^adence  that 
the  partnership  had  been  dissolved,  nor  as  part  of  a  trans- 
action between  the  parties  to  dissolve  it;  nor  could  Nickell, 
in  view  of  the  facts  of  the  case,  have  consistently  offered 
it  as  such  evidemce,  or  as  a  part  of  such  transaction,  as  he 
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emphatically  disclaimed,  both  in  his  answer  aad  testimony, 
the  existence  of  any  such  partnership  at  any  time.  He 
could  not,  in  the  attitude  he  maintained,  claim  or  pretend 
that  any  such  dissolution  in  fact  had  ever  been  attempted. 
He  said  in  his  testimony  that.  *' having  heard  that  Pogue 
had  reported  to  several  parties  that  he  was  interested  with 
him  as  a  partner,  in  the  business  at  Gold  Hill,  to  protect 
himself  he  prepared  an  agreement/'  etc.,  referring  to  said 
paper.  This  wholly  negatives  any  inference  that  the  paper 
oould  possibly  have  been  a  part  of  a  transaction  ^^o  dissolve 
the  co-partnership,  or  was  corroborative  of  any  transac- 
tion for  such  purpose;  and  Pogue  testified  that  he  never 
signed  any  such  paper  at  all.  never  was  asked  to  sign  it; 
and  never  had  had  any  conversation  with  Nickell  about 
any  such  paper. 

The  case  involves  these  queries:  Can  a  party  who  ap- 
prehends that  an  attempt  may  some  time  be  made  tx)  charge 
him  with  liability  as  a  partner,  by  merely  securing  from 
his  supposed  co-partner  an  instrument  purporting  to  be  an 
agreement  of  dissolution,  be  able  thereby  to  successfully 
defend  against  an  action  brought  to  establish  such  liability*-^ 
Is  such  a  document  admissible  as  evidence  of  facts  inferable 
from  it,  in  the  face  of  a  denial  by  the  party  of  their  exist- 
ence, and  w^here  it  was  not  prepared  or  executed  for  the 
purpose  implied  by  its  terms?  Is  such  a  writing  a  part  of 
a  transaction,  or  corroborative  of  a  transaction,  shown 
positively  never  to  have  occurred?  Can  it  be  successfully 
maintained  that  such  a  paper,  standing  alone,. by  its  own 
force  and  \igor,  dissolves  a  co-partnership  relation  existing 
between  the  parties  to  it?  And  finally,  does  an  instru- 
ment of  that  character,  executed  under  the  circumstances 
shown,  constitute  a  dissolution  of  the  partnership,  or  a 
part  of  the  transaction  of  its  dissolution,  or  corroborative 
evidence  of  its  dissolution,  or  anything  more  than  a  declara- 
tion of  the  non-existence  of  such  a  partnership? 

I  cannot  understand  how  there  could  have  been  any 
agreement  between  Nickell  and  Pogue  to  dissolve  the  par* 
nership  found  by  the  jury  tx)  exist  between  them,  conceding 
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that  they  both  signed  the  paper,  as  Nickell  claimed.  The 
evidence  shows  conclusively  that  there  was  no  talk  between 
them  about  a  dissolution,  or  understanding  had  in  regard 
to  a  dissolution.  How,  then,  can  it  be  claimed  that  a  propo- 
sition of  dissolution  was  ever  made  and  accepted,  or  that 
the  minds  of  the  parties  ever  met  in  regard  to  the  matter? 
What  more  could  said  paper  have  been,  under  the  circum- 
stances, than  a  formal  writing,  given  without  any  intention 
of  accomplishing  any  object  or  purpose  beyond  that  of 
preventing  Pogue  from  claiming  that  Nickell  was  a  partner 
with  him  in  the  business  at  Gold  Hill^  I  doubt  very  much 
whether  any  case  can  be  found  which  holds  that  a  writing 
executed  under  such  circumstances  is  admissible  in  proof 
to  establish  facts  similar  to  those  which  this  one  was  offered 
in  support  of.  If  said  parties  had  orally  agreed  to  dissolve 
their  partnership  relations,  and  reduced  the  agreement  to 
writing,  and  acted  upon  it,  a  dissolution  would  undoubtedly 
have  been  accomplished.  But  where  no  such  foundation 
is  laid  nor  such  act  done  in  pursuance  of  the  writing,  and 
the  evidence  clearly  shows  that  none  was  intended,  I  do 
not  see  how  any  such  result  could  follow.  The  actual 
dissolution  of  the  partnership, — the  change  of  Pogue's  and 
NickelFs  relations  as  such  partners, — was  the  ground  of 
the  defense;  and  imless  the  paper  established  that  fact  it 
was  immaterial. 

This  case  is  clearly  distinguishable  from  that  of  Emerson 
V.  Parsons  et  cU.,  46  N.  Y.  560.  There  the  defendants,  who 
claimed  that  the  partnership  had  been  dissolved,  testified 
to  its  dissolution,  and  then  offered  the  following  writing 
in  evidence: 

**This  is  to  certify  that  I  have  purchased  the  interest  of 
M.  H.  Parsons  and  Levi  S.  Parsons  in  the  firm  of  E.  F. 
Baker  &  Co.;  and  I  hereby  agree  to  assume  all  liabilities 
of  the  said  firm,  and  hold  M.  H.  Pai-sons  and  Levi  S.  Par- 
sons harmless.  E.  P.  Baker." 

Thi^  was  objected  to  by  plaintiff,  but  received  by  the 
court,  and  the  ruling  excepted  to.  The  judge  subsequently 
charged  that  this  writing  was  evidence  of  the  dissolution 
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of  the  firm,  together  with  the  proof  of  parol  dissolution 
It  is  evident  that  in  that  case  the  minds  of  the  i)arties  met 
in  the  agreement  of  dissolution.  The  parties  had  agreed 
to  a  dissolution  before  the  writing  was  executed,  and  it 
was  so  executed  and  delivered  as  evidence  thereof;  and  no 
question  was  made  as  to  the  existence  of  a  co-partnership 
between  the  parties  prior  to  that  time.  Church,  C.  J.,  who 
delivered  the  opmion  of  the  court,  said:  '  *The  two  members 
of  the  firm  who  defend  this  action  testified,  in  substance, 
that  the  partnership  was  dissolved  on  the  third  day  of 
September,  and  that  this  paper  was  then  executed  and 
delivered  by  Baker,  as  evidence  of  the  dissolution.  *  ♦  * 
I  apprehend  such  a  writing,  in  part  fulfillment  of  the  parol 
contract,  would  be  compet^ent  upon  the  question  whether 
such  an  agreement  was  in  fact  made,  as  corroborative  of 
the  alleged  parol  contract,  and  as  a  part  of  the  transac- 
tion.' Another  feature  m  that  ease  which  gives  the  trans- 
action more  the  character  of  a  dissolution  of  a  partnership 
is  the  disposition  of  the  assets  and  provision  for  the  pay- 
ment of  the  debts.  But  the  widest  difference  between  the 
two  cases  is  in  the  acknowledgment  of  the  existence  of  the 
partnership  in  the  one  and  in  the  positive  denial  of  it  m 
the  other,  except  so  far  as  logical  rules  enforce  its  confes- 
sion. In  this  respect  the  appellant  necessarily  occupies 
an  equivocal  position.  He  cannot  consistently  maintain 
his  attitude.  He  says,  in  effect,  that  he  was  not  a  partnei* 
with  Pogue  at  any  time,  and  that  the  partnership  was  dis- 
solved on  the  twenty-eighth  day  of  February,  1884.  If  ho 
had  interposed  a  plea  as  inconsistent  as  his  attempted 
proof,  it  would  not  have  stood  a  moment;  and  I  do  not  see 
that  he  is  any  more  entitled  to  prove  his  case  hjrpothetically 
than  he  is  to  plead  it  in  that  manner.  His  defense,  in  that 
respect,  involves  as  great  a  degree  of  absurdity  as  the  old 
case  of  the  hunter,  who  aimed  to  kill  the  animal,  if  a  deer, 
and  miss  it,  if  a  calf. 

According  to  my  view  of  the  case,  the  judgment  appealed 
from  should  be  affirmed. 
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I.   E.   DAWSON,    Respondent,   v.    M.  E.  POGUE  and 
CHARLES  NICEELL,   Appellants. 

The  acts  and  declarations  of  parties  to  an  action  are  not  competent  evidence  In  tbelr 
behalf,  nnlew  they  constltnte  a  part  of  a  transaction  which  bars  or  dlsproTes  the 
claim  made  against  them,  or  are  a  part  of  a  material  fact  in  the  case. 

In  an  action  against  a  party,  to  charge  him  with  a  debt  as  a  co>partner.  It  is  competent 
for  him  to  prove  that  at  the  time  the  debt  was  contracted  the  partnership  had  been 
dissolved ;  but,  in  order  to  render  the  proof  admissible,  It  must  tend  to  show  an 
actual  dissolution  of  the  partnership  relation. 

Where,  In  an  action  against  one  N.  and  P.  for  goods  sold  to  the  latter,  the  complaint 
alleging  that  they  were  copartners  at  the  time,  N.  denied  In  his  answer,  and  in  his 
testimony  upon  the  stand,  that  he  and  P.  were  ever  partners  at  any  time,  and 
offered  In  evidence  a  writing,  purporting  to  have  been  signed  by  himself  and  P.  at 
a  time  prior  to  the  sale  of  the  goods,  to  the  effect  that  all  partnership  that  may  have 
exlRted  between  them,  either  express  or  implied,  was  that  day  at  an  end,  which 
he  testified  was  signed  by  himself  and  P.  at  the  time  It  bore  date,  but  which  P. 
denied  ever  having  signed,  or  having  been  asked  to  sign,  or  that  any  conversation 
had  ever  been  had  upon  the  subject;  and  no  evidence  was  offered  showing  that  the 
writing  was  executed  as  corroborative  of  or  as  a  part  of  any  transaction  between  the 
parties,  or  in  accordance  with  any  mutual  understanding  between  them. 

Held,  that  the  writing  was  not  admissible  as  evidence  "tending  to  show  that  no  part- 
nership in  fact  existed  between  N.  and  P.  at  the  time  the  merchandise  was  sold,  or 
that  any  partnership  that  might  have  existed  between  them  had  been  dissolved.'* 

Held,  fuiikfr,  that  the  facts  and  circumstances  of  the  case,  together  with  N.'s  testimony, 
to  the  effect  that,  having  heard  that  P.  had  represented  to  several  parties  that  he 
was  interested  with  him,  as  a  partner,  to  protect  himself,  he  prepared  the  writing, 
and  had  It  signed,  negatived  any  Inference  that  it  was  intended  as  part  of  a 
transaction  to  dissolve  a  co-partnership  between  them,  or  corroborative  of  any  such 
transaction. 

Peb  Lobd,  J.,  oir  Be-Heabikg.— Filed  November  11,  1889. 

Where,  on  an  issue  whether  a  partnership  did  or  did  not  exist,  the  record  disclosed  that 
one  of  the  defendants,  '*  having  heard  his  co-defendant  had  reported  that  he  was  a 
partner  with  him.  and  to  protect  himself,  prepared  a  writing**  to  the  effect  that  hII 
partnership  which  may  have  elisted  between  them,  express  or  implied,  was  at  an 
end.  which  was  signed  by  them,  and  offered  such  writing  aa  evidence  tending  to 
show  a  partnership  dissolution ; 

Held,  (I)  that  the  writing  was  not  prepared  and  executed  on  the  assumption  of  the 
existence  of  any  partnership,  but  as  a  contradictory  statement  by  the  author  of 
such  reports :  and  that  it  could  only  be  used  as  evidence  to  effect  the  credibility  of 
such  co-defendant. 

Held,  (2)  that  as  the  writing  was  prepared  to  protect  the  defendant  from  the  declara- 
tions of  his  co-defendant,  but  that  as  such  declarations  could  not  bind  him,  or 
create  the  relation  of  partners,  the  writing  could  not  operate  as  a  dissolution 
agreement. 

Hdd,  (S)  that,  within  the  purview  of  the  facts  for  which  the  writing  was  prepared,  it 
was  not  done  to  dissolve  a  partnership  which  was  supposed  to  exist;  but,  to  give  it 
that  effect,  it  would  place  the  defendant  in  the  position  of  preparing  his  own  and 
co-defendant's  written  declarations  to  serve  that  purpose,  which  was  Inadmlssiblo. 

When  a  bill  of  exceptions  states  that  the  court  "  Instnicted  the  jury  upon  all  the  issues 
involved  in  the  case,  and  upon  matters  properly  for  their  consideration,"  but  such 
instructions  were  oral,  and  no  part  of  the  same  are  incorporated  therein,  and  certain 
Instructions  asked  and  refused  are  set  out  and  excepted  to,  whether,  upon  such  a 
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record,  the  conn  wilt  presnme  that  the  Instmctione  asked  and  rcfoHod,  if  good  law, 
and  applicable  to  the  facta,  were  covered  by  the  iuatructioua  gly<-u.  not  decided; 
bnt  0u^gpated  that  the  rule  aa  to  auch  preanmptiona  ought  to  be  conflued  in  ita  opera- 
Hods  to  the  ca«A  in  which  written  inatnictiona  have  been  required  and  given  by 
the  trial  court,  and  that  then,  if  a  party  complains  that  inatnictiona  asked  have 
been  erroneonaly  refused,  and  faila  to  bring  the  written  Instructions  given,  it  la 
right  that  such  presumption  should  be  Indulged. 

Bteahan,  J.,  dlaaenting. 

pABTKXBflHip— How  FOBMKD.--A  panuemhip  is  formed  by  contract  entered  Into  be* 
tween  two  or  more  competent  persons. 

PuiT>£&4uii>- Dissolution. -Inaamuch  as  a  partnership  is  formed  by  the  mutual  con- 
sent  of  the  partiea,  it  may  be  diaaolved  in  the  aame  way.  Hence,  a  paper  signed  by 
the  members  of  a  firm,  declaring,  in  effect,  that  any  partnership  ttiat  might  there- 
tofore have  existed  between  them  was  at  an  end,  is  competent  evidence  in  favor  of 
a  retinug  partner,  aa  tending  to  prove  that  the  remaining  panuer  bad  no  power  to 
bind  him  by  contracta  for  gooda.  made  after  the  date  of  auch  writing. 

Pabtnekbhip— EviDENCx.— A  paper,  algued  by  the  membera  of  a  firm,  declaring  a  dla- 
Bolution,  Is  competent  and  material  evidence  on  the  lasue  aa  to  the  non-exiBteucc  of 
the  partnership  after  that  time.  If  made  at  the  time»  it  ia  evidence,  of  the  higbeal 
character,  tending  to  prove  the  fact  of  dit>fioliition. 

PiaTNiBsuiP— Pi.EADUio.— A  person  sued  as  a  member  of  a  firm,  at  a  particular  time, 
may  deny  that  he  was  a  member  thereof  at  the  lime  alleged,  and  prove  upon  the 
trial  a  diM(olurion  of  said  firm  prior  to  the  time  charged  in  the  complaint,  without 
allegiug  affirmatively  lu  hia  anawer  the  fact  of  auch  diaaolntion.  The  diBBolulion  ia 
not  new  matter,  cuuatiiutiug  a  defense,  bnt  a  fact  which  may  be  ahowu  under  the 
denial  of  plaintiff'a  allegatloua. 

DoBMAin:  Pabineb— MoTtOE  of  DiaaoLCTioN.— Upon  the  dlasolution  of  a  partnership 
having  a  dormant  partner,  auch  dormant  partner  need  give  no  notice  or  hie  retlr- 
iog,  except  to  persona  who  knew  of  hia  prevloua  connection  with  the  firm.  Aa  to 
all  othem.  he  owea  no  such  duty,  and  cannot  be  made  liable  for  debta  contracted  by 
the  remaining  member  of  the  firm  after  he  had  retired. 

Appeal  from  the  -circuit  court  for  the  county  of  Jackson. 

H.  K.  Banna,  K  B,  Williams,  J.  R.  Neil  and  P.  P.  Prim, 

for  Appellant. 

Cox,  Smith  dk  Teal  and  H.  Kelly,  for  Kespondents. 

Thayer,  C.  J. —This  case,  in  the  circuit  court,  was  an 

action  brought  by  the  said  Dawson   against  said  Pogue 

and  Nickell,  to  recover  for  merchandise  alleged  to  have 

been  sold  to  them,  as  co-partners,  under  the  firm  name  of 

M.  E.  Pogue,  by  certain  merchants  doing  business  at  the 

city  of  Portland,  and  the   accounts   therefor  assigned  to 

said  Dawson.     It  was  alleged  in  the  complaint  that  at 

all  times  therein  mentioned  the  defendants  were  partners, 

under  said  firm  name;  that  the  said  merchandise  was  sold 

to  them,  by  the   several  merchants  referred   to,  as  such 

pai'tners;    and   that    the    claims    therefor   were  assigned 
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to  said  Dawson.  Pogue  made  default,  but  Nickell  filed  an 
answer,  in  which  he  denied  *'that  he  was  a  partner  of  the 
said  M.  E.  Pogue  during  any  of  the  times  stated  in  the  said 
complaint,  or  at  any  other  time,  under  the  firm  name  of 
M.  E.  Pogue,  or  otherwise.'*  Said  Nickell  also  denied  the 
alleged  indebtedness  to  the  several  merchants,  and  denied 
that  the  plaintiff,  Dawson,  was  the  owner  or  holder  of  the 
said  claims,  or  any  portion  thereof.  The  main  issue  in  the 
case  was  in  regard  to  the  alleged  co-partnership  between 
Pogue  and  Nickell.  A  trial  by  jury  was  had,  and  a  verdict 
returned  in  favor  of  the  plaintiff;  upon  which  the  judgment 
appealed  from  was  entered. 

The  appellant's  counsel  claims  that  Dawson  was  not  the 
owner  of  the  accounts  sued  on,  nor  entitled  to  maintain  an 
action  therefor;  also,  that  the  circuit  court  committed  error 
in  refusing  to  allow  a  certain  paper,  purporting  to  have 
been  signed  by  Pogue  and  Nickell  on  the  twenty-eighth 
day  of  February,  1884,  to  be  introduced  generally,  as 
evidence  in  the  action;  and  in  giving  and  in  refusing  cer- 
tain charges  to  the  jury.  The  only  proof  of  the  assign- 
ment of  the  claims  to  Dawson  seems  to  have  been  a  stip- 
ulation upon  the  part  of  Nickell  to  the  effect  that  they  were 
assigned  to  him  by  the  respective  parties  owning  them,  by 
written  instruments  executed  in  due  form,  at  the  times  and 
places  alleged  in  the  complaint,  but  without  any  valuable 
consideration,  and  for  the  sole  purpose  of  enabling  Daw- 
son to  enforce  collection  of  them  by  action  in  his  own 
name.  The  stipulation  wa^T  given  as  a  coi.dit:on  for  chang- 
ing the  venue  of  the  action  from  the  county  of  Multnomah 
to  the  county  of  Jackson,  and  intended  to  save  the  neces- 
sity of  producing  the  witnesses  to  the  assignment  at  the 
trial.  I  cannot  perceive  that  it  makes  any  difference 
whether  there  was  any  consideration  for  the  assignment 
of  the  claims,  or  for  what  purpose  they  were  assigned,  if 
the  title  to  them  passed  to  Dawson.  The  execution  of  a 
written  assignment  of  the  claims  to  Dawson,  presumably, 
vested  the  legal  title  to  them  in  him,  and  made  him  the 
real  party  in  interest.     The  transaction,   however,  may 
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have  been  only  a  sham;  but  that  must  be  established  by 
the  defendants  before  they  can  claim  that  he  was  not  the 
real  party  interest..  The  stipulation  itself  does  not 
prove  it 

The  ruling  in  regard  to  the  admissibility  pf  said  paper 
seems  to  have  been  made  under  the  following  circum- 
stances: The  plaintiff  submitted  testimony  tending  *o 
show  the  co-partnership  between  the  defendants,  as  alleged 
in  the  complaint.  Thereupon  Nickell  offered  himself  as 
witness  in  his  own  behalf,  and,  after  testifying  to  his  hav- 
ing loaned  to  Pogue  $1,500  and  taken  his  note  therefor,  and 
a  mortgage  to  secure  the  same,  stated  that  he  and  Pogue 
were  never  partners  at  any  time;  that  he  heard  Pogue  was 
behind;  he  went  to  him  to  get  the  mortgage  and  secure  the 
note,  that  after  he  had  obtained  the  note,  and  having  heard 
that  Pogue  had  reported  to  several  parties  that  he  was 
interested  with  him,  as  a  partner  in  the  business,  to  protect 
himself,  he  prepared  an  agreement,  bearing  date  February 
28, 1884,  which  is  the  paper  referred  to,  and  of  which  the 
following  is  a  copy: 

"Jacksonville,  February  28,  1884. 

"Know  all  men  by  these  presents:  That,  for  value 
received,  all  partnership  that  may  have  existed  between 
the  undersigned,  either  express  or  implied,  is  this  day  at 
an  end.  And  it  is  further  understood  that  neither  M.  E. 
Pogue.  nor  hi?  heirs  or  assigns,  have  any  claim  whatever 
against  Charles  Nickell,  or  his  heirs  or  assigns,  on  any 
account.  It  is  further  understood  that  any  claim  Charles 
Nickell  has  against  M.  E.  Pogue,  his  heirs  or  assigns,  at 
this  date,  is  on  account  of  a  certain  note,  given  Charles 
Nickell  by  M.  E.  Pogue,  for  |1,500,  and  dated  January  30, 
1884,  with  whatever  interest  may  have  accrued. 

"Signed  and  delivered  on  the  date  above  mentioned. 

**M.  B.  Pogue, 
** Charles  Nickell." 

Said  Nickell  further  stated  that  he  drew  up  the  docu- 
ment, and  that  the  same  was  signed  by  M.  E.  Pogue  and 
hinaself,  in  his  office  at  Jackson^'ille,  in  the  presence  of 

XVIIL  OiL-7. 
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legal  liability  growing  out  of  them.  In  this  view,  it  ?a 
clear  that  the  writing  was  inadmissible  as  a  dissolution 
ugreement.  ^ 

But  again.  From  the  standpoint  of  the  defendant  Nickell. 
the  face  of  the  facts  show  that  when  he  heard  of  these 
declarations,  and  prepared  exhibit  D  he  did  not  suppose, 
or  act  upon  the  assumption,  that  any  partnership  existed 
in  fact  or  otherwise  between  the  detendant  Pogue  and  him- 
self. Now,  let  it  be  noted  that  the  disagreement  in  th.5. 
rase  between  the  defendants  does  not  arise  out  of  any  mis- 
construction as  to  what  is  their  true  relation  upon  some 
admitted  state  of  facts,  about  which  there  might  be  i. 
difference  of  opinion  as  to  whether  they  were  partners  or 
there  was  a  partnership.  Cases,  no  doubt  may  occur 
where,  upon  a  state  of  facts,  the  one  may  think  he  is  ^ 
partner,  and  the  other  may  think  otherwise;  and,  in  the 
end,  their  true  relation  can  only  be  determined  by  the  aid 
of  the  coui-t.  But  this  was  no  such  case.  The  writing  was 
not  prepared  because  the  defendants  differed  as  to  what 
was  their  true  relation  in  respect  to  srtain  dealings  or 
transactions  between  them,  and  executed  o  segregate, 
dissolve,  and  settle  their  respective  interests,  -md  *o  avoid 
litigation.  There  is  not  the  shadow  of  a  pretense  that  the 
writing  itself  was  followed,  at  the  time  of  its  execution  or 
afterwards,  by  any  act  or  acts  of  dissolution.  Not  a  dollar 
or  thing,  not  an  iota  of  property,  real  or  personal,  was 
taken  or  relinquished  in  pursuance  of  it.  Not  a  thing  was 
done,  or  expected  to  be  done,  under  it;  and,  so  far  as  its 
oi>erative  force  was  concerned,  as  to  any  uses  it  served 
in  separating  and  settling  any  ioint  transaction  between 
them,  it  was  as  lifeless  as  a  blank  sheet  of  paper.  What, 
then,  was  the  object  of  the  writing,  and  what  was  the  pro* 
tection  it  was  intended  to  afford?  To  my  m'md.  this  is 
plain  for  the  only  legal  purpose  to  which  .t  could  be 
api^lied  upon  the  facts  It  was  Pogue's  unruly  tongue,  so 
to  speak,  that  portended  danger;  and  the  object  was  to 
bridle  it,  or  to  impair  its  power  for  injury.  As  the  mere 
declarations  of  Pogue  that  he  was  his  partner  were  incom- 
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petent  as  evidence  and  could  not  bind  him  in  an  action  on 
an  issue  of  partnership,  on  the  other  hand,  his  testimony 
that  such  a  relationship  did  exist  was  competent,  and,  if 
the  jury  believed  him,  would   bind  him.     Now,   as  the 
defendant  Nickell  believed,  as  he  has  since  sworn,  that 
no  partnership  existed  between  them,  he  sought  and  ob 
tained  from  Pogue  what  would  serve  as  his  written  decla- 
ration of  the  non-existence  of  that  fact;  so  that,  in  case  of 
an  action  like  the  present,  it  might  operate  as  a  restraint 
or  bridle  on  Pogue's  tongue,  or,  if  his  declaration  should 
take  the  form  of  testimony,  he  could  confront  him  with  hi& 
written  statements  to  the  contrary,  which  would  destroy 
the  value  of  his  testimony,  or  affect  his  credibility,  and 
thereby  protect  himself  from  injury.     Within  the  fact^s, 
this  explains  the  only  legitimate  object  for  which  that 
writing  could  have  been  prepared,  or  the  protection  it 
could  afford.     It  was  to  confront  Pogue,  in  the  event  the 
issue  should  come  as  here,  with  his  own  written  state- 
ments, and  to  condemn  him  out  of  his  own  mouth.     For 
this  purpose  the  court  permitted  it  to  go  to  the  jury;  and^ 
in  the  light  of  the  facts,  it  has  performed  the  only  mission 
it  could  have  been  designed  to  legally  serve.    Despite  this, 
however,  it  is  insisted  that  the  writing  was  pertinent  and 
relevant  to  the  issue,  and  ought  to  have  been  allowed  to 
go  to  the  jury  as  evidence  tending  to  show  a  partnership 
dissolution;  and  that  the  rule  of  law  declared  in  excluding 
it  was  **new  and  novel,"  wrong  in  principle,  and  danger- 
ous in  practice.     This  argument  amounts  to  saying  that 
partners  may  prove  in  their  own  favor  whatever  they  may 
state,  orally  or  in  writing,  without  regard  to  the  circum- 
stances in  which  such  statements  originated;  or,  in  other 
words,  that  they  may  prove,  each  other's  declarations  difv- 
claiming  it,  that  they  were  not  partners.    All  that  is  neces- 
sary when  an  issue  of  partnership  is  involved,  no  matter 
what  may  be  the  facts,  is  to  formulate  each  other's  state- 
ments, verbally  or  in  writing,  that  they  were  not  partners, 
—or  if  a  case  is  made  against  them,  that  it  has  been  dis- 
solved; and  the  court  must  admit  them  on  the  controverted 
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facts  of  partnership.  It  makes  no  difference  whether  a 
partnership  existed  or  not,  or  what  may  be  their  true  rela- 
tion. The  declarations  of  the  parties  denying,  or  that  it 
was  dissolved,  would  be  pertinent  and  admissible.  Such 
a  rule  would  be  broad  enough,  if  the  parties  were  corrupt 
enough^  to  cover  any  emergency;  and  its  establishment 
would  be  a  reproach  and  a  menace  to  the  administration 
of  justice.  It  is  in  violation  of  the  just  principle  regulating 
the  admissibility  of  declarations,  and  in  practical  operation 
would  be  likely  to  serve  the  unjust  and  punish  the  just. 
To  admit  such  testimony,  would,  as  Ryland,  J.,  said, 
**  enable  a  crafty  set  of  men  to  carry  on  an  extensive 
operation  as  partners,  to  the  world;  but  when  preparation 
was  about  to  be  made,  necessary  to  a  failure,  then  one 
might  withdraw,  with  all  the  funds  and  stock,  and  honest, 
confiding  creditors  be  met  with  the  assertion  that  they 
never  were  partners, — that  there  was  no  partnership, — and 
prove  it,  when  sued  for  their  just  demands,  by  declara- 
tions made  to  and  about  each  other  during  the  time  they 
were  seemingly  engaged  as  partners.  No  such  declara 
tions  should  have  been  received."  Young  v.  Smithy  25 
Mo.  346. 

** Parties,"  says  Mr  Bates,  *•  cannot  prove  that  they 
were  not  partners  by  proof  of  each  other's  declarations 
disclaiming  it.  Such  declarations,  unaccompanied  by  acts, 
are  no  more  than  the  declarations  of  third  parties. "  Bates' 
Law  of  Partnership,  §  1143.  **They  are  not  entitled  to 
prove  in  their  own  favor,"  said  Payne,  J.,  ** whatever  they 
or  their  co-defendants  may  state."  Carlyle  v.  Plwmmer,  11 
Wis.  105.  ''Nor,"  as  Mr.  Justice  Green  said,  "give  their 
private  conversations  or  correspondence  with  one  another, 
or  show  that  they  had  not  held  themselves  out  to  the  pub- 
lic as  partners."  Freeborn  v.  Smith,  2  Wallace,  101. 
Judged  by  his  own  version,  this  paper  was  prepared  by  the 
defendant  to  protect  himself  against  the  declarations  of 
Pogue,  and  not  to  dissolve  any  partership  he  thought  or 
supposed  to  exist,  yet  to  give  this  paper  the  effect  claimed 
it  places  Nickell  in  the  unenviable  attitude  of  preparing 
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his  own  and  Pogue's  declarations  in  the  form  of  a  writing 
contradicting  or  dissolving  it»  which,  in  the  event  of  an 
issue  of  partnership,  as  here,  he  could  use  as  evidence  for 
that  purpose.     Self-serving  declarations  cannot  be  put  in 
evidence,  but  what  shall  we  say  of  such  as  are  prepai-cd? 
It  IS  incontestable  that  this  pai)er  was  not  executed  in  pur- 
suance of  any  dealings  or  transactions  between  the  defend- 
ants, and,  therefore,  it  cx>uld  be  no  part  of  any  transaction, 
or  a  part  of  a  transaction,  to  dissolve  a  partnership;  nor 
was  it,  or  the  declarations,  accompanied  by  any  act  or  acts 
of  dissolution.     In  Phillips  v.  Purington-,  15  Me.  425,  it  is 
held  on  the  question  whether  a  partnership  did  or  did  not 
exist,  the  declarations  of  the  alleged  partners,  unaccom- 
panied by  acts,  and  unconnected  with  any  of  their  declara- 
tions proved  by  the  other  party,  are  inadmissible  in  their 
own  favor.     And  so  all  the  authorities  speak,  without  a 
dissentient  voice. 

The  cases  cited  by  my  Brother  Strahan — with  due 
deference  I  say  it — do  not  touch  the  point  involved  in  the 
issue  here  presented.  It  will  be  enough  to  advert  t<^>  the 
principal  ones  relied  upon,  to  illustrate  my  meaning.  In 
Emerson  v  Parsons,  46  N.  Y.  560,  the  partnership  was 
admitted,  and  the  parties  had"  testified  to  the  fact  of  its  dis- 
solution, and  then  oifered  in  evidence  the  writing  of  disso- 
lution which  was  executed  in  pursuance  of  it,  which  was 
admitted.  As  Church,  C.  J.,  said:  **It  was  a  part  of  the 
transaction  which  was  claimed  to  be  a  dissolution  of  the 
partnership.'*  In  Cregler  v.  Durham,  9  Ind.  375,  a  partner- 
ship had  existed,  and  had  been  dissolved;  and  it  was  sought 
to  hold  one  of  the  defendants  upon  a  subsequently  created 
hability.  As  tending  to  prove  the  fact  of  a  dissolution  of 
the  partnership,  the  statements  of  members  of  the  firm 
jointly  made  to  third  persons  of  the  fact,  were  admitted 
and  excepted  to,  the  court  saying  that  *  'theii'  declarations 
and  acts  touching  the  subject  are  continuous  res  gestce.''  In 
these  cases  the  writing  and  declarations  were  a  part  of  a 
transaction.  A  partnership  which  had  existed  had  been 
^^Ived,  and  these  were  a  part  ot  the  facts  surrounding 
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its  dissolution  and  necessarily  a  part  of  the  res  gestce.  Now, 
if  there  was  a  partnership,  and  it  had  been  dissolved,  these 
facts  being  admissible  in  evidence,  the  acts  and  declara- 
tions accompanying  them  likewise  are, — are  a  part  of  tho 
res  gestce.  But  if  there  was  no  partnership,  as  is  claimed 
there  could  be  no  such  transaction  as  a  dissolution  of  it, 
and  a  paper  prepared  and  executed  to  dissolve  that  which 
did  not  exist  could  be  no  part  of  the  res  gestce.  There  is  no 
main  act  or  transaction  which  such  declarations  or  paper 
can  accompany,  and  be  a  part  of  it;  and,  consequently,  they 
are  not  admissible  on  that  ground.  And  herein  lies  the 
difference  between  these  cases  and  the  case  in  hand.  That 
such  a  paper,  prepared  and  executed  under  such  circum- 
stances, should  be  used  as  evidence  for  the  purpose  claimed, 
cannot  be  sustained.  It  is  subversive  of  the  soundest  prin- 
ciples of  the  law  regulating  the  rules  of  evidence.  On  the 
other  hand,  to  admit  it  for  the  reason  allowed  by  the  court, 
it  serves  the  only  legal  purpose  for  which  it  could  have 
been  taken;  is  consistent  with  defendants'  statement  of  the 
reasons  for  which  it  was  prepared  and  execut-ed;  and  is, 
likewise,  consistent  with  the  testimony  and  verified  answer. 
There  was  no  error. 

The  next  question  is  whether,  when  a  bill  of  exceptions 
states  that  **the  court  instructed  the  jury  upon  all  the 
issues  involved  in  the  case,  and  upon  matters  properly  for 
their  consideration, "but  no  part  of  such  charge  or  instruc- 
tions are  incorporated  therein,  and  certain  instructions 
asked  and  refused  are  set  out  and  excepted  to,  this  court 
must  presume,  upon  such  a  state  of  the  record,  that  the 
instructions  asked  and  refused  were  covered  by  the  instruc- 
tions given.  The  question  arises  out  of  the  opinion  of  the 
chief  justice,  supra,  in  which  he  said:  **It  is  the  better 
rule  to  require  counsel  to  bring  here  the  instructions  which 
the  court  did  give,  or  have  the  bill  of  exceptions  state 
what  instructions  were  given,  if  any,  in  reference  to  the 
matter  covered  by  the  instructions  asked  and  refused, 
before  they  are  allowed  to  complain  in  consequence  of 
such  refusal.     Where  an  ordinary  instruction  relating  to 
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the  matters  in  issue  is  shown  to  have  been  requested  by 
counsel  and  refused  by  the  court,  it  should  be  presumed, 
in  the  absence  of  a  contrary  showing,  that  the  refusal  was 
made  upon  the  ground  that  it,  in  substance,  had  already 
been  given."  Upon  this  ground  the  majority  of  the  court 
refused  to  consider  the  instructions  asked  for,  and  refused 
by  the  court  below;  and  this  is  claimed  to  be  a  *'new  rule 
of  practice,"  which,  if  adhered  to,  will  prove  to  be  vexa- 
tious and  cumbersome;  and  therefore  a  reconsideration  of 
the  opinion,  in  this  particular,  is  demanded  alike  by  a  well- 
regulated  practice  and  the  defendant  injured  by  it.  Mr. 
Thompson  lays  it  down  as  elementary  law  that  **it  is 
not  error  for  the  judge  to  refuse  requests  for  instructions 
upon  propositions  which  have  elsewhere  been  sufficiently 
covered,  either  in  his  general  charge  or  in  other  special 
instructions  given;  and  it  is  a  principle,  upon  which  appel- 
late courts  uniformly  act,  that  the  judgment  will  not  be 
reversed  for  the  refusal  of  instructions,  if  the  court  can 
see  that  the  case  was  placed  fully,  fairly,  and  properly 
before  the  jury  by  the  instructions  which  were  given, 
although  the  requests  refused  may  have  been  correctly 
drawn  m  point  of  law,  and  in  their  application  to  the  evi- 
dence,"— and  cites  numerous  authorities  in  support  of  the 
principle.     2  Thomp.  Trials,  §  2352,  and  note  3. 

Among  the  various  reasons  assigned  for  the  rule,  one  is: 
"That  courts  will  presume  jurors  to  be  men  of  average 
intelligence,  and  capable  of  xmderstanding  and  bearing  in 
mind  a  proposition  of  law  once  fully  and  clearly  stated, 
without  its  repetition  in  subsequent  instructions;"  and  it  is 
also  laid  down  that  the  rei)etition  of  instruction  on  partic- 
ular points  is  a  censurable  practice,  as  it  may  tend  to  give 
undue  prominence  to  particular  features  of  the  evidence. 
Id.,  and  notes.  It  must  then  be  regarded  as  settled  law 
that,  if  the  instructions  asked  are  covered  by  the  instruc- 
tions given  by  the  trial  court,  such  court  may  refuse  to 
instruct  further,  and  such  refusal  is  not  error.  Now,  the 
record  discloses  affirmatively  that  the  court  **  instructed 

the  jury  upon  all  the  issues  involved  in  the  case,  and  mat- 
xvm.  0R.-8. 
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ters  p2X>perly  for  their  consideration,"  which  must  Include 
the  instructions  asked  and  refused,  or  their  substance,— 
assuming  that  such  instructions  were  correct  in  law  and 
applicable  to  the  facts;  and,  under  the  elementary  and 
familiar  rule  that  error  is  jiever  presumed,  must  we  not 
presume  that  the  instructions  given  covered  the  instruc- 
tions asked  and  refused,  unless  the  appellant  made  the 
instructions,  or,  at  least,  so  much  of  them  as  may  be  neces- 
sary, a  part  of  the  bill  of  exceptions,  and  thereby  show  the 
fact  to  be  otherwise,  and  thus  rebut  such  presumption  in 
favor  of  the  trial  court?  It  has  been  repeatedly  held  by 
this  court  that  error  will  not  be  presumed,  and  that  the 
party  alleging  its  existence  must  make  it  affirmatively 
appear,  and  with  a  reasonable  degree  of  certainty.  Said 
Strahan,  J. :  **It  does  not  appear  from  the  record  what 
instructions  the  court  gave  the  jury.  In  such  case,  it  can- 
not be  assumed  that  the  court  instructed  erroneously.  On 
the  contrary,  the  legal  intendment  is  that  proper  instruc- 
tions were  give^.  To  hold  otherwise  would  be  to  presume 
error,  which  ih  never  don*^.  He  who  alleges  error  must 
make  it  appear  affirmatively  from  the  record."  Coj^nv 
Taylor,  16  Or.  375;  Thompson  v.  Coffman,  15  Or.  631. 

This  theory  of  the  law,  that  all  presumptions  are  in 
favor  of  the  correctness  of  the  action  of  the  trial  court  in 
its  rulings  or  decisions,  necessarily  makes  it  the  duty  of 
him  who  claims  its  actions  in  the  premises  to  be  erroneous 
to  save  and  preserve  in  a  bill  of  exceptions  such  alleged 
erroneous  rulings  and  decisions  in  such  form  as  will 
exclude  the  influence  and  operation  of  such  presumptions. 
As  the  appellate  court  must  act  on  the  presumption — espe- 
cially on  a  record  like  this — that  the  instructions  given 
by  a  trial  court  fairly  and  correctiy  stated  the  law  appli- 
cable to  the  facte,  and  as  this  presumption  would  inev- 
itably include  or  cover  the  substance,  at  least,  of  the 
instructions  asked  which  were  correct  in  point  of  law,  and 
applicable  to  the  facts,  and  would  justify  their  refusal  on 
the  ground  of  rei)etition,  the  defendant,  to  show  error  and 
exclude  the  effect  of  such  presumption,  would  neoessarily 


Nov.  1889.]      Dawson  v,  Pogue  and  Nickell  115 

Opinion  of  the  Court— Lord,  J. 

be  compelled  to  include  in  the  bill  of  exceptions  the 
instructions  given,  or  so  much  of  them  as  was  necessary 
for  that  purpose,  so  as  to  show  affirmatively  to  the  appel- 
late court  that  they  did  not  cover  the  instructions  refused. 
The  case  stands,  then,  in  this  wise:  The  appellant  claims 
that  the  instructions  asked  are  good  law,  and  applicable  to 
the  facts,  and,  therefore,  that  it  was  error  to  refuse  to  give 
them  to  the  jury;  but  to  this  it  may  be  answered  that  the 
record  shows  that  the  court  did  instruct  the  jury  upon  all 
the  issues  involved,  and  that  in  such  case  the  presumption 
of  law  is  that  the  jury  was  properly  instructed  upon  the 
law  applicable  to  the  facts.  And  this  being  so,  it  follows 
that  your  instructions  have  been  covered  by  these  already 
given,  unless  you  can  show  by  the  instructions  given,  and 
those  asked  and  refused,  that  such  is  not  the  fact.  How 
can  this  be  done,  and  the  appellate  court  perform  its  office, 
unless  the  biU  of  exceptions  contains  the  instructions 
given?  How,  on  the  basis  of  this  presumption,  and  the 
duty  of  the  appellant  to  show  error,  can  the  appellate 
court  know  with  certainty  that  the  trial  court  erred  in 
refusing  the  instructions  asked,  when  he  has  failed  to  fur- 
nish the  data  which  would  show  the  alleged  f?rror,  viz.,  the 
instructions  given?  In  Moody  v.  Railroad  Co,,  41  Iowa,  284, 
the  court  say:  "It  is  urged  that  the  court  erroneously 
refused  certain  instructions  which  are  set  out  in  the  ab- 
stract. Should  we  concede  that  these  instructions  are  cor- 
rect, we  cannot  reverse  the  judgment  for  their  refusal, 
upon  the  facts  made  to  appear  by  the  abstract  before  us. 
It  is  shown  that  the  court  instructed  the  jury;  but  the 
instructions  given  are  not  set  out.  We  must,  in  the 
absence  of  error  being  made  to  appear  affirmatively,  pre- 
sume in  favor  of  the  correctness  of  the  court's  rulings 
upon  all  questions.  We  will  presume  that  the  jury  were 
correctly  instructed,  and,  if  any  instructions  were  refused 
which  announce  correct  rules  of  law,  the  refusal  was  on 
the  ground  that  the  instructions  given  presented  the  same 
doctrines,"  In  Kennedy  v.  Anderson,  98  Ind.  152,  the  record 
diows  that  certain  instructions  were  asked  by  the  defend- 
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ant  and  refused,  etc.,  and  the  court  say:  **The  presump- 
tion is  that  the  court  instructed '  the  jury  fully  uix)n  the 
law  as  applicable  to  the  facts  in  the  case;  and,  unless  we 
had  before  us  all  the  instructions  given,  we  cannot  say  but 
these  instructions  were  refused  for  the  reason  that  the 
court  had  substantially  given  the  same  in  its  own  instruc- 
tions."   In  Myers  v.  Murphy,  60  Ind.  287,  the  same  court 
thus  stated  the  doctrine:    **Ail  the  presumptions  are  in 
favor  of  the  correctness  of  the  decisions  of  the  court  be- 
low; and,  where  a  party  claims  in  this  court  that  any  of 
those  decisions  are  erroneous,  he  must  so  save  and  present 
the  alleged  erroneous  decision,  in  the  record,  as  to  exclude 
every  reasonable  presumption  in  favor  of  such  decision. 
In  this  case,  as  the  appellant  failed  to  make  the  instruc- 
tions of  the  court  below  to  the  jury  a  part  of  the  record,  it 
is  impossible  for  us  to  know  with  any  certainty  whether 
or  not  the  court  erred  in  its  refusal  to  give  the  jury  the 
instructions  asked  for  by  the  appellant;  and  therefore  we 
are  bound  to  presume  that  the  court  did  not  err  in  such 
refusal.    In  Commissioners  v,  Roberts,  22  Kan.  762,  it  is  held 
that  the  court  will  not  ordinarily  reverse  the  judgment  of 
the  trial  court  for  alleged  errors  in  giving  and  refusing 
instructions,  when  all  the  instructions  given  in  the  case 
are  not  embraced  in  the  record.    So,  also,  in  ffahn  v.  Insur- 
ance  Co.,  50  111.  526,  it  is  held  that  a  judgment  will  not  be 
reversed  merely  because  an  instruction,  though  proper  in 
itself,  was  refused,  when  it  appears  from  the  bill  of  excep- 
tions that  instructions  were  given  which  are  not  embodied 
in  the  record.     And  finally,  in  Elliott  v.  Rosenberg,  17  Ma 
App.  668,  the  court  say:  *'The  defendant  asked  the  court 
to  give  certain  instructions,  which  the  court  refused  to 
give.     We  are  not  at  liberty  to  review  the  action  of  the 
court  in  refusing  these  instructions,  because  the  record 
further  shows  that  the  court  of  its  own  motion  gave  cer- 
tain instructions,  and  the  instructions  thus  given  by  the 
court  are  not  preserved  in  the  record.     As  every  reason- 
able intendment  must  be  made  against  the  appellant,  and 
in  favor  of  the  validity  of  the  action  of  the  court,  we  are 
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legally  bound  to  assume  that  the  instructions  given  by  the 
court  of  its  own  motion  were  not  only  proper  declarations 
of  law,  applicable  to  the  facts,  but,  further,  that  they 
may  have  covered  the  grounds  properly  embraced  in  the 
instructions  asked  by  the  defendant."  Greenbaum  v.  Mill- 
saps,  77  Mo.  474;  Connolly  v.  Davidson,  15  Minn.  520  (Gil. 
428);  Aldrich  v.  Palmer,  24  Cal.  513;  Killips  v.  Insurance  Co,, 
28  Wis.  472;  Wolfe  v.  Tyler,  1  Heisk.  313;  Insurance  Co,  v. 
Sturges,  12  Heisk.  339;  Brovm  v.  Forest,  1  Wash.  T.  201. 
hi  several  of  these  States  the  court  is  required  to  charge 
the  jury  in  writing,  at  the  request  of  a  party  as  in  our 
State;  and  in  some  others  the  charge  must  be  in  writing. 
It  would  seem  that  the  reason  of  the  rule  grows  out  of  the 
fact  that,  as  counsel  draw  their  own  instructions,  and  can 
require  the  instructions  of  the  trial  court  to  the  jury  to  be 
in  writing,  and  thus  afford  the  appellate  court  an  opportu- 
nity to  consider  all  the  instructions, — those  given  and  those 
asked, — and  to  determine,  upon  the  whole,  whether  the  law 
has  been  fairly  and  correctly  presented  to  the  jury,  it  is  but 
reasonable  to  require  the  parties  who  ask  instructions 
which  are  claimed  to  be  good  law,  and  applicable  to  the 
case,  to  bring  the  instructions  given.  Otherwise,  the  ap- 
pellate court  will  presume  that  the  trial  court  has  dis- 
charged its  duties,  and  properly  instructed  the  jury  upon 
all  the  material  facts.  But,  I  must  confess,  I  am  not 
favorably  impressed  with  so  broad  an  application  of  the 
rule.  Under  a  statute  like  our  own,  where  the  charge  may 
be,  and  usually  is.  orally  given,  unless  a  party  exercise  his 
right,  and  require  the  trial  court  to  put  it  in  writing,  it 
seems  to  me  that  such  presumption  ought  not  to  prevail, 
but  that  it  ought  to  be  confined  in  its  operation  to  the  case 
in  which  written  instructions  have  been  required  and  given 
by  the  trial  court;  and  then,  if  a  party  complains  that  in- 
structions asked  have  been  erroneously  refused,  and  fails 
to  bring  the  written  instructions  given,  it  is  right  enough 
that  such  presumption  should  be  indulged.  In  this  view, 
where  the  instructions  given  are  oral,  like  the  case  at  bar, 
the  duty  of  the  appellate  court  would  simply  be  to  deter- 
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mine  whether  the  trial  court  ought  to  have  given  the 
instructions  asked  and  refused,  or  either  of  them.  In 
doing  this,  the  appellate  court  is  not  to  presume,  because 
the  instructions  asked  were  refused,  that  no  instructions 
on  the  point  were  given,  or  that  those  given  were  neces- 
sarily erroneous;  but,  if  the  instructions  asked  and  refused 
contained  a  correct  exposition  of  the  law  applicable  to  the 
facts,  and  which  ought  to  govern  and  control  the  case,  it 
ought  to  sustain  the  exception  to  their  refusal,  and  reverse 
the  case.  This  would  necessarily  require  the  appellate 
court  to  examine  the  instructions,  to  ascertain  whether  the 
trial  court  was  bound  to  give  them;  and  for  this  reason  I 
shall  refrain  from  deciding  the  question,  and  pass  to  an 
examination  of  the  instructions  asked  and  refused,  with  the 
remark  that  the  object  of  the  extended  notice  given  to  this 
subject  has  been  to  attract  attention  to  it.  The  instructions 
deemed  necessary  to  pass  upon  are  fully  set  out  in  the  dis- 
senting opinion  of  Mr.  Justice  Strahan,  and  by  reference 
to  them  the  application  of  what  follows  may  be  observed. 
It  will  be  noticed  that  in  some  form  or  other  they  are  all 
based  on  the  idea  that  there  was  some  evidence  of  partner- 
ship dissolution  prior  to  the  purchase  of  the  goods  for 
which  the  action  is  brought.  The  record  discloses  there  is 
not  a  scintilla  of  evidence  on  this  point,  except  what  is 
claimed  as  the  effect  of  exhibit  D;  and,  as  we  have  already 
shown,  in  view  of  what  that  writing  wius  taken  for,  that  it 
cannot  operate  as  evidence  of  a  partnership  dissolution,  it 
follows  that  the  instructions  asked  and  refused  were  not 
based  on  evidence  in  the  case,  and  were  properly  refused. 
The  judgment  must  be  affirmed. 

Strahan,  J.,  dissenting. — The  plaintiff  brought  this 
action  against  one  M.  E.  Pogue  and  Charles  Nickell  in  the 
circuit  court  of  Multnomah  county,  to  recover  for  goods, 
wares  and  merchandise  alleged  to  have  been  sold  by  plain- 
tiffs assignors  to  the  defendants,  as  partners  doing  busi- 
ness under  the  firm  name  of  M.  E.  Pogue.  The  venue  was 
changed  to  Jackson  county,  on  the  ground  of  the  conve- 
nience of  witnesses.     Pogue  made  default,  but  Nickell  filed 
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an  answer  denying  every  material  allegation  of  the  com- 
plaint. A  trial  before  a  jury  resulted  in  a  verdict  and 
judgment  in  favor  of  the  plaintiff  against  the  defendant 
Nickell,  from  which  he  has  appealed  to  this  court.  The 
principal  question  litigated  upon  the  trial  was  whether  or 
not  a  partnership  existed  between  Pogue  and  Nickell  at 
the  time  the  goods  mentioned  in  complaint  were  sold.  In 
olher  words,  whether  the  said  goods  were  sold  to  M.  E. 
Pogue,  or  to  M.  E.  Pogue  and  Charles  Nickell,  as  partners. 
The  questions  requiring  our  attention  on  this  appeal  are 
those  arising  on  the  rulings  .of  the  court  below  in  the 
admission  and  exclusion  of  evidence,  and  the  giving  and 
refusing  of  instructions.  The  appellant  denied  that  any 
partnership  ever  existed  between  himself  and  Pogue.  On 
the  contrary,  Pogue  testified  that  such  partnership  existed 
at  the  time  of  the  ^le  of  the  goods,  and  that  Nickell  was 
a  dormant  partner.  The  defendant  Nickell  testified  that 
such  partnership  was  never  entered  into;  that  it  was  talked 
of  between  himself  and  Pogue,  and  that  he. prepared 
duplicate  articles  of  agreement  with  a  view  of  forming 
such  a  partnership,  but  that  the  same  were  never  executed; 
that  he  advanced  to  Pogue  $1,500,  for  which  Pogue  gave 
him  a  note  and  chattel  mortgage.  The  defendant  Nickell 
also  testified,  in  substance,  that  after  he  obtained  Pogue's 
note,  bearing  date  January  30,  1884,  and  having  heard  that 
Pogue  had  reported  to  several  parties  that  he  (Nickell)  was 
interested  with  Pogue  as  a  partner  in  the  business  at  Grold 
Hill,  to  protect  himself,  he  prepared  an  agreement  dated 
February  28,  1884.  Said  paper  was  produced  and  called 
*' exhibit  D,"  and  after  the  witness  identified  the  same  and 
testiHed  that  it  was  executed  by  Pogue  and  himself,  in  his 
office  at  Jacksonville,  on  the  day  it  bears  date,  the  same 
was  offered  in  evidence,  and  is  as  follows: 

**  EXHIBIT    D. 

"Jacksonville,  February  28,  1884. 
"Know  all  men  by  these  presents :    That,  for  value  re- 
ceived, all  partnership  that  may  have  existed  between  the 
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undersigned,  either  express  or  implied,  is  this  day  at  an 
end.  And  it  is  further  understood  that  neither  M.  E. 
Pogue,  nor  his  heirs  or  assigns,  have  any  claim  whatever 
against  Charles  Nickell,  or  his  heirs  or  assigns,  on  any 
account.  It  is  also  further  understood  that  the  only  claim 
Charles  Nickell  has  against  M.  E.  Pogue,  his  heirs  or 
assigns,  at  this  date,  is  on  account  of  a  certain  note  given 
Charles  Nickell  by  M.  E.  Pogue  for  $1,500,  and  dated  Jan- 
uary 30,  1884,  with  whatever  interest  may  have  accrued. 
Signed  and  delivered  on  the  date  above  mentioned. 

**M.  E.  Pogue, 
** Charles  Nickell.." 

The  appellant  then  offered  this  writing  in  evidence,  as 
tending  to  show  that  no  partnership  in  fact  existed  between 
said  Pogue  and  appellant  at  the  times  the  goods  mentioned 
in  complaint  were  alleged  to  have  been  sold,  and  that  any 
partnership  that  might  have  existed  between  them  before 
that  time,  either  express  or  implied,  had  been  dissolved  by 
said  writing.  The  respondent  objected  to  the  introduction 
of  this  writing  in  evidence  because  it  was  in  the  nature  of 
impeaching  evidence, — it  tended  to  impeach  Pogue;  and 
that  no  proper  foundation  had  been  laid  for  its  introduc- 
tion; and  that  it  was  not  comi)etent  on  the  question  of  the 
dissolution  of  the  partnership  for  the  reason  no  foun- 
dation was  laid  in  the  pleadings  for  its  introduction;  and, 
further,  it  was  incompetent  for  the  purpose  of  proving  that 
no  partnership  existed,  and  said  document  was  immaterial. 
The  court  excluded  the  paper  from  the  jury,  and  this  is 
the  first  assignment  of  error  demanding  our  attention. 

1.  A  partnership  is  formed  by  contract  between  two  or 
more  competent  persons.  Kelly  v.  Bourne,  15  Or.  476.  Its 
terms  and  purposes,  as  well  as  its  duration,  are  all  conven- 
tional and  are  within  the  power  of  the  parties.  As  the 
partnership  is  formed  by  mutual  consent  of  the  parties,  it 
may  be  dissolved  in  the  same  way.  1  CoUyer  on  Part.  §  105, 
Story  on  Part,  g  §  267a,  268;  Parsons  on  Part.  *384.  If  this 
paper  was  executed  as  it  purports  to  have  been,  its  legal 
effect  was  to  dissolve  whatever  relations  of  partnership 
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niay  have  existed  between  the  defendants  at  the  time.     It 
expresses  the  will  of  the  parties  that  any  partnership  rela- 
tions that  might  theretofore  have  existed  between  them 
were  at  an  end,  and  that  is  all  that  was  necessary  to  accom- 
plish that  result  as  between  themselves.     I  think,  there- 
fore, that  it  ought  to  have  been  admitted  in  evidence  when 
offered  by  the  appellant.     If  it  is  what  it  pur^wrts  to  be, — 
and  of  that  the  jury  was  to  judge  as  a  matter  of  fact, — it 
was  material  and  competent  evidence,  on  the  issue,  as  to 
the  non-existence  of  the  partnership,  and  the  court  erred 
in  excluding  it.     Emerson  v.  Parsons^  46  N.  Y.  560;  Cregler 
V.  Durham,  9  Ind.   875;    Skinner  v.  Tinker,  34.  Barb.  333; 
Pirn  V.  Ormsbee,  2  Abbott's  Pr.   (N.   S.)  375;    Carlton  v. 
Gummins,  51  Ind.  478;  Wood  v.  Gault,  2  Md.  Ch.  433;  Gar- 
diner v.  Bataille,  5  La.  Ann.  597;    Bank  v.  Page,  98  111.  109; 
Boyd  V.  McCann,  10  Md.  118.     In  Boyd  v.  McCann,  supra, 
it  is  held,  in  effect,  that  a  notice  of  the  dissolution  of  a 
partnership,  published  in .  a  newspaper,  though  not  perse 
sufficient  to  show  either  that  the  dissolution  took  place  on 
a  certain  day  prior  to  the  publication,  or  that  the  parties 
dealing  with  the  firm  and  others  had  notice  of  the  dissolu- 
tion on  that  day,  is  yet  admissible  in  evidence  as  a  circum- 
stance tending  to  show  these  facts.     So,  in  Bank  v.  Page, 
supra,  it  is  held  that  where  a  partnership  is  entered  into 
for  one  year,  it  may  be  terminated,  by  mutual  consent,  at 
any  time  the  parties  may  choose.     And  in  Gardiner  v. 
Bataille,  supra,  it  was  held  that,  if  a  partnership  could  be 
established  by  parol,  it  was  not  easily  to  be  perceived  why 
it  could  not  be  avoided  in  the  same  manner.     Such  evi- 
dence no  more  contradicts  the  a-ct  than  proof  of  payment 
by  a  witness  contradicts  a  promissory  note.     So,  in  Carlton 
V.  Cummins,  supra,  it  was  hald  that  where  no  definite  time 
for  the  continu9,nce  of  a  partnership  had  been  agreed  upon, 
it  may  be  dissolved  at  any  time,  at  the  option  of  any  mem- 
ber of  the  firm.     And  in  Pine  v.  Ormsbee,  supra,  it  was  held 
that  a  partnership  for  no  definite  period  is  dissolvable  by 
^ither  party,  by  mere  notice;    and  such  notice  may  be 
^plied.    In  Skinner  v.  Tinker,  supra,  it  was  decided  that, 
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where  the  partnership  has  no  limit  in  respect  to  time,  it 
may  be  dissolved  by  either  partner,  at  any  time.  And  in 
Cregler  v.  Durham,  supra,  it  was  said:  **As  tending  to 
prove  the  fact  of  a  dissolution  of  the  partnership,  the  state- 
ments of  the  members  of  the  firm,  jointly  made  to  third 
persons,  of  the  fact,  were  admitted.  This  is  objected  to, 
because  the  statements  were  not  made  in  the  presence  of 
the  plaintiff.  Partnerships  formed  by  parol  may  bq  dis- 
solved by  parol  agreement.  When  so  dissolved,  how  may 
the  fact  of  dissolution  be  proved?  There  being  no  written 
evidence  of  it,  we  do  not  see  how  it  can  be  shown,  except 
by  the  declarations  and  acts  of  the  parties.  Had  the  par- 
ties published  a  notice  in  an  Indianapolis  newspaper  of  the 
fact  of  suxjh  dissolution,  we  suppose  it  might  have  been 
given  in  evidence,  though  the  plaintiff  had  never  seen  it. 
Yet  such  a  publication  would  have  been  but  the  parol 
declaration  of  the  parties  themselves.  If  such  a  publica- 
into  would  have  been  admissible,  evidence,  why  should  not 
their  joint  declaration  orally  made  to  the  public  also 
be  admissible?  This  plaintiff  then  stood  in  no  relation 
to  the  firm  requiring  notice.  We  do  not  say  either 
of  the  above  items  of  evidence  would  be  sufficient.  It 
certainly  would  not  be  conclusive,  but  would  be  admissible 
as  tending  to  prove  the  fact.  Their  declarations  and  acts 
touching  the  subject  are  continuous  res  gestce,'*  It  was,  in 
effect,  insisted  upon  the  argument  that  Nickell  had  precluded 
himself  from  proving  a  dissolution  of  the  alleged  partner- 
ship, because  he  had  denied  its  existence  in  his  answer.  If 
there  never  had  been  any  partnership  between  Nickell  and 
Pogue,  then  Nickell  never  became  liable  for  the  goods  pur- 
chased by  Pogue.  If  the  partnership  once  had  an  exist 
ence,  but  was  dissolved,  by  the  mutual  agreement  of  Pogue 
and  NickeU,  before  the  goods  were  purchased,  and  Nickell 
was  unknown  to  the  plaintiff's  assignors  as  a  partner,  then 
he  would  not  be  liable  for  the  purchase  price  of  said  goods. 
It  is  not,  therefore,  perceived  upon  what  legal  principle 
this  objection  can  rest.  Nickell  was  unknown  to  the  plain- 
tiff's assignors  at  the  time  the  goods  were  sold.     They  did 
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not  rely  upon  his  credit.    He  did  not  in  any  manner  deceive 
or  mislead  them.     Why,  then,  should  he  be  precluded  from 
proving  that,  if  such  alleged  partnership  ever  existed,  it 
had  been  terminated  before  the  goods  were  purchased?    It 
was  argued  that,  logically,  a  partnership  that  never  had 
any  existence  could  not  be  dissolved.     True;   but  it  is 
sometimes  difficult  to  determine,    upon   admitted    facts, 
whether  the  relations  of  partners  existed  or  not.     When 
Nickell  learned  that  Pogue  had  reported  that  he  was  a 
partner,  I  think  he  had  the  right,  for  his  own  protection, 
to  enter  into  an  agreement  with  Pogue  dissolving  such 
alleged  partnership.     K  such  partnership  did  exist,  said 
agreement  would  discharge  Nickell  from  its  duties  and 
responsibilities.     If  it  never  existed,  the  agreement  could 
injure  no  one.     Most  of  all,  it  could  not  injure  the  plaintiff's 
assignors,  who  did  not  hear  of  said  alleged  partnership,  so 
far  as  appears  from  this  record,  until  long  after  the  sale  cA 
the  goods.     No  authority  was  cited  by  respondent's  attor- 
ney to  supi)ort  his  contention  on  this  point,  and  I  have 
been  unable  to  find  any.     On  principle,  and  aside  from 
authority,  I  am  satisfied  the  rule  is  the  other  way.     As  a 
mere  question  of  pleading,  a  defendant  is  required  by  the 
Code,  after  making  such  denials  as  his  case  will  justify, 
to  allege  new  matter  constituting  a  defense,  but  not  matter 
'which  merely  controverts,  or  is  inconsistent  with,  the  right 
set  up  by  the  plaintiff.     The  issue  as  to  the  existence  of  the 
partnership  was  already  made  by  the  denials  in  the  answer. 
The  defendant  would  not  have  been  permitted  to  allege  a 
dissolution,  for  the  reason  that  such  allegation  would  have 
been  clearly  redundant.      On  the  issue  as  formed,  it  was 
proper  to  introduce  all  competent  evidence  which  either 
party  desired,  tending  to  prove  or  disprove  the  existence 
of  the  partnership  at  the  time  of  the  alleged  sale. 

2.  The  court,  in  excluding  said  exhibit  D,  said,  "that  it 
was  not  admissible  generally  as  to  the  existence  of  a 
co-partnership,  because  it  was  the  act  of  the  defendants 
Nickell  and  Pogue,  and  could  not  therefore  be  introduced 
in  evidence  in  favor  of  Nickell. "    This  ruling  seems  some- 
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what  obscure,  but  however  meant  by  the  leamad  circuit 
judge  as  applied  to  the  document  in  question,  it  was 
erroneous  and  misleading.  It  was  offered  to  disprove,  or 
as  tending  to  disprove,  the  existence  of  a  partnership 
between  Nickell  and  Pogue  at  a  particular  time,  and  it  was 
competent  evidence  for  that  purpose.  It  was  original 
evidence  on  the  very  fact  in  controversy.  It  was  the  act 
of  the  defendants,  but  it  was  not  for  that  reason  incom- 
I)etent.  The  partnership,  if  it  ever  existed,  was  formed  by 
the  agreement  of  these  parties.  It  could  have  been  formed 
in  no  other  way.  Why  they  could  not  dissolve  it,  and  why 
the  agreement  of  dissolution  may  not  be  shown,  when 
proof  of  the  fact  became  material,  has  not  been  in  any 
manner  explained  to  us. 

3.  The  court  refused  the  following  instructions  asked 
by  the  appellant  Nickell,  to  which  refusals,  in  each  in 
stance,  an  exception  was  taken.  **(1)  That  a  general  part- 
nership may  be  dissolved  by  the  mutual  agreement  of  the 
parties;  and,  if  you  find  that  M.  E.  Pogue  and  Charles 
Nickell  did,  on  the  twenty-eighth  day  of  February,  1884, 
mutually  agree  that  any  partnership  existing  between  them 
should  cease,  and  no  longer  exist,  then,  and  in  that  event, 
all  partnership  at  that  time  existing  between  them  was 
dissolved,  and  they  were  no  longer  partners.  (2)  If  you 
find  from  the  evidence  that  M  E.  Pogue  and  Charles 
Nickell  were  not  partners  from  and  after  February  28, 
1884,  the  plaintiff  cannot  recover  against  Nickell  in  these 
actions  unless  you  further  find  that  some  or  all  of  those 
parties  with  whom  Pogue  made  these,  accounts  knew  at 
th6  time  they  furnished  the  goods  and  merchandise  of  a 
partnership  existing  between  the  said  M.  E.  Pogue  and 
Charles  Nickell,  prior  to  said  dissolution  of  February  28, 
1884."  The  first  of  these  instructions  should  have  been 
given,  for  the  reasons  already  given  in  considering  the 
ruling  of  the  court  in  excluding  exhibit  D  from  the  jury. 
I  think  the  second"  instruction  correctly  stated  the  law 
applicable  to  the  case  of  a  dormant  partner,  when  sued  on 
account  of  the  transactions  of  the  remaining  partners  after 
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he  had  retired  from  the  firm.     There  was  no  proof  that 
Nickell  gave  any  notice  that  he  had  retired,  or  ceased,  to 
be  'a  member  of  the  alleged  firm;  nor  was  such  notice 
necessary,,  if  he  was  a  dormant  partner,     Neivmarch  v. 
Clay,  14  East,  239;  Heath  v.  Sansam,  4  Bam.  &  Adol.  172; 
Carter  y,  WJialley,  1  Bam.  &  Adol.  11;  Groavenorv  Lloyd, 
1  Mete.  19;  Phillips  v.  Ifash,  47   Ga.  218;  Nusshaumer  v. 
Becker,  87  IlL  281;  Oregler  v  Durham,  9  Ind.  375;  Scott  v. 
Colmesnil,  7  J.  J.  Marsh.  416;  Le  Boy  v.  Johnson,  2  Pet.  186; 
MagiU  v.  Merriey  5  B.  Mon.  168;  Kennedy  v  Bohannon,  11 
B.  Mon.  118;  Bernard  v.  Torrance,  5  Gill.  &  J.  383;  Boyd  v. 
Ricketts,  60  Miss.  62;   KeUtni  v.  ffurUmrt,  5  Cow.  534;  Hol- 
daney,  Butterworth,  5  Bosw.  1;  Davis  v.  Allen,  3  N.  Y.  168; 
Vaccaro  v.  Toof,  9  Heisk.  194;  J^att  v.  Page;  32  Vt.  13;  Ben- 
jamin V.  CoveHy  47  Wis.  375;  Warren  v.  BaU,  37  HI.  76;  CooA: 
V.  Penhryn  Slate  Co,,  36  Ohio  St,  135. 

4.    The  court  refused  the  following  instruction,  asked 
by  the  defendant  Charles  Nickell:    '*That  the  duty  of  a 
retiring  dormant  partner  to  give  notice  of  the  dissolution 
of  the  partnership  is  a  duty  which  he  owes  to  those  who 
before  that  time  had  some  knowledge  of  the  connection 
with  the  firm.     To  strangers  having  no  such  knowledge, 
he  owes  no  such  duty.    As  to  them,  he  can  only  be  charged 
as  a  partner  (when  in  fact  he  is  not)  by  showing  that  he  in 
some  way  misled  them,  as  that  he  held  himself  out  to  the 
world  as  such,  or  that  he  held  himself  out  to  them.    If  you 
find  that  a  silent  or  dormant  partnership  existed  between 
Nickell  and  the  said  Pogue,  but  that  Nickell  retired  from 
said  firm  prior  to  the  purchase  of  the  said  goods  for  which 
these  actions  were  brought,  the  plaintiff  cannot  recover  in 
said  actions,  unless  you  furthlBr  find  that  Nickell  in  some 
way  misled  the  parties  by  whom  said  goods  were  fur- 
nished, by  holding  hin>f?elf  out  to  the  world  as  a  partner, 
or  to  them,  or  knowingly  allowing  some  one  else  to  do 
so."    This  instruction  should  have  been  given.     It  is  plain 
elementary  law;  and  it  is  difficult  to  suggest  any  plaus- 
ible reason  for  its  refusal.     The  authorities  already  cited 
abimdautly  show  that  a  dormant  partner,  retiring  from 
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the  firm,  need  give  no  notice  of  the  fact  of  his  retiring, 
except  to  those  who  had  knowledge  that  he  had  been  a 
member  of  it.  Those  persons  who  had  no  previous  notice 
that  such  retiring  partner  had  been  a  member  of  the  firm 
could  have  no  interest  in  knowing  of  the  dissolution,  for 
the  reason  such  retiring  dormant  partner  could  not  be 
rendered  liable  to  them  for  new  debts  contracted  by  the 
remaining  members  of  the  firm.  This  instruction  should 
have  been  given,  and  its  refusal  was  error. 

There  were  some  other  points  made  upon  the  argument 
by  the  appellant,  but  their  consideration  is  not  deemed 
important  at  this  time.  What  has  been  said  is  decisive  on 
the  present  appeal,  and  requires  that  the  judgment  be 
reversed,  and  a  new  trial  had  in  the  court  below. 
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F.  G.  HICKLIN,  Respondent,  v,  PATRICK  McCLEAE, 

Appellant. 

In  appeals  to  the  supreme  oonrt  fh>m  Judgments  of  circuit  courts,  entered  upon  find- 
ings, the  findings  or  fact  must  be  regarded  as  conclusive  of  the  facts  in  the  caae; 
and  the  appellate  court  will  only  consider,  as  respects  the  findings,  whether  the 
facts  found  justify  the  conclusions  of  law  drawn  therefh>m,  unless  it  is  made  to 
appear  from  a  statement  of  exceptions  that  the  evidence  upon  which  the  findings 
of  fact  were  made  was  not,  as  a  matter  of  law,  sufficient  to  support  the  same. 

When  a  party,  in  cases  above  referred  to,  desires  to  raise  the  question  upon  appeal,  that 
the  circuit  court  refused  to  find  a  material  fact,  he  must  show  by  a  statement  of 
exceptions  that  the  evidence  in  the  case  warranted  such  a  finding,  and  that  he 
duly  applied  by  motion  to  the  court  to  make  it,  or  asked  it  to  be  done  when  the 
evidence  closed. 

A  refusal  by  a  circuit  court  to  make  a  finding  of  fact  material  in  the  case,  where  the 
evi deuce  establishes  it,  is  a  good  grotmd  of  exception. 

Parol  evidence  is  admissible  to  prove  the  circumstances  under  which  a  deed  to  real 
property  was  made,  or  to  which  it  relates,  or  to  explain  an  ambiguity,  intrinsic  or 
extrin&ic,  or  to  show  the  situation  of  the  subject  of  the  deed,  or  of  the  parties  to  it, 
in  order  to  ascertain  the  premises  which  it  was  intended  to  convey. 

In  a  deed  purporting  to  convey  certain  lots  in  a  certain  block  in  the  town  of  B.,  Aebf, 
that  it  WHS  competent  to  prove  by  parol  evidence  what  was  understood  at  the  time 
to  be  the  town  of  B.:  what  laud  it  iucluded;  the  facts  concerning  the  platting  of  it, 
and  what  land  was  understoo<l  to  be  iucluded  in  such  lots  according  to  such  plat,— 
in  order  to  asceriaiu  what  the  parties  to  the  deed  intended  to  convey  by  it. 

Jleld,  alw,  that  it  was  not  necessary  to  the  validity  of  the  deed  that  the  plat  ahould 
have  been  acknowledged  or  filed  for  record,  or  been  accepted  ej  ihe  town  authori- 
ties or  the  public;  and,  in  case  of  the  loss  or  destruction  of  the  pUU.  that  parol  evi- 
dence was  permissible  to  prove  its  couteuts,  and  to  show  that  it  waa  «*^ntlfal  with 
a  plat  of  the  town-site,  which  had  been  recorded  under  another  luune. 
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Where  a  land  proprietor  lays  off*  his  land  into  blocks  and  streets,  makes  a  plat  thereof, 
and  sells  lots  indicated  thereon  by  reference  to  such  plat,  the  dedication  of  the 
streets  thereupon  becomes  irrevocable.    The  decision  upon  this  point  in  Meier  t. 
J\nUand  Cable  MaUway  Co.,  16  Or.  500,  approved. 
To  constitute  adverse  possession  of  land  under  the  laws  of  this  State,  so  as  to  divest  the 
owoer  of  his  title  thereto,  or  bat  him  of  his  right  of  entry,  it  must  be  a  visible, 
notorious  and  exclusive  possessionf  under  a  hostile  claim  of  ownership  continuing 
for  a  period  of  ten  years. 
"Htt  possession  must  be  of  such  a  character  as  to  aiTord  to  the  owner  the  means  of  know- 
ing of  it  and  of  the  claim. 
The  exception  to  the  rule  which  requires  actual  occupancy  of  the  land  under  a  claim 
of  ownership,  to  constitute  adverse  possession,  exists  where  the  party  has  entered 
Qpon  a  tract  of  land  under  a  deed  or  written  instrument  which  describes  or  indi- 
cates its  extent,  and  maintains  pedU  poseewio  of  some  portion  of  it,  claiming  the 
vhole  as  his  property.    In  such  a  case  the  possession  by  the  party  will  ordinarily 
^  regarded  as  co-extensive  with  the  boundaries  or  limits  oontalned  in  the  deed  or 
writing. 
Bot  the  exception  does  not  extend  to  a  case  where  a  party  owns  and  is  in  possession  of 
ft  distinct  parcel  of  land,  and  attempts  to  extend  his  dominion  over  an  adjoining 
>iece,  although  he  has  taken  a  deed  IVoni  the  original  proprietor,  including  in  its 
description  his  own  land  and  the  adjuiniog  piecb     In  such  a  case  the  party  must 
maintain  actual  possession  of  such  piece  vf  land,  as  above  indicated,  for  the  period 
of  time  prescribed  in  the  statute  of  limitations.  In  order  to  constitute  such  an 
adi'erae  poasession  as  will  debar  the  owner  of  his  right 
'^c  plaintiff,  lu  an  action  to  recover  the  possession  of  certain  real  property,  consisting 
of  certain  lots  in  the  town  of  B.,  proved  the  legal  title  thereto  in   himself  by 
mesne    conveyance  ttom  the  United  States,  and  the  defendanti  In  order  to 
cstabliaii   hia  ownership  in   the    lots  by  adverse  poasession,  proved  that  his 
S'^ntofs,  In  18C1,  entered   upon  a  tract  of  land  including  said  lots,  under  a 
'^^'^l    agreement  for  conveyance,  which  was  aAerwards  made  to  them,  and 
^hich  described  certain  lots  and  blocks  in  said  town  of  B.,  Including  block  12 
tQerein,  upon  which  said  grantors  were  then  rcHiding,  and  where  they  contiuued 
^^ra  long  time  thereafter  to  reside;  such  conveyance  did  not,  however,  include  the 
pUiutiff-'a  lots.    And  the  defendant  further  proved  that  thereafter  his  grantors 
'^ivcHl  conveyances  firom  the  plaintiff's  grantors  for  a  tract  of  land,  including 
**^  block  12,  and  the  plaintiff's  said  lots ;  but  said  conveyancen  were  subsequent 
j°tiQie  to  the  execution  of  the  conveyance  through  which  the  plaintiff  deruigned 
^isil  Ue  to  the  lota.    The  defendant  f\irther  proved  that  his  grantors,  aAer  obtaining 
•»W  coaveyances  fi-om  the  plaintiff's  grantors,  Inclosed  said  tract  of  land  by  a 
temporary  fence,  and  used  it  for  a  length  of  time  as  a  pasture  for  their  stock ;  that 
^'  ^Qsklly  removed  the  fence,  leaving  the  lots  open  and  unoccupied,  but  claimed 
owu^rmlup  thereof,  and  sold  them  to  defendant,  and  he  entered  into  actual  pos- 
"^^^  thereof.    The  proof  did  not  show,  however,  that  there  had  been  an  actual 
coutinuea  occupancy  of  the  lots  by  the  defendant  and  hia  grantors  for  the  fUU 
Pwcxi  Of  ten  years  prior  to  the  commencement  of  the  action. 
,  .    ^  tlie  proof  did  not  establish  such  an  adverse  possession  as  would  defeat  the 
PiUQtlfr*^  right  of  entry,  and  that  the  poasession  and  occupation  by  the  defendant's 
^^r«  of  said  block  12,  although  they  received  the  said  conveyances  of  the  said 
^  ^^  land,  including  said  block  and  plaintiff's  said  lota,  could  not  be  regarded  as 
"^^l^^^^easlon  of  the  latter,  and  that  the  exception  to  the  rule  requiring  an  actual 
^"^^*^oci  of  real  property  in  order  to  constitute  an  adverse  poneaslon  could  not  be 
™<^e  appucable  in  such  a  case. 

•^^Bi-Aj,  from  a  judgment  of  the  circnit  court  for  the 
comity  on  Multnomah. 
^"^  i^espondent  conm:ienced  an  action  against  the  appel- 
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lant  to  recover  the  possession  of  certain  real  property, 
which  is  described  in  the  complaint  by  metes  and  bounds, 
and  is  also  referred  to  therein  as  lots  1  and  2,  block  3,  of 
the  town  of  Brookland.  The  complaint  was  in  the  usual 
form.  The  answer  set  up  a  title  to  the  premises  by  ad- 
verse possession,  which  was  denied  in  the  reply.  The  case 
was  tried  by  the  court  without  a  jury,  and  the  following 
facts  and  conclusions  of  law  found:  (1)  That  plaintiff  has 
a  correct  and  complete  title  by  mesne  conveyances  from 
the  United  States  to  lots  1  and  2,  in  block  3,  in  the  town  of 
Brooklyn  or  Brookland.  (2)  That  Gideon  Tibbets,  the 
donee  from  the  United  States  of  the  land  in  controversy, 
caused  the  same,  with  other  lands  adjacent,  to  be  platted 
as  a  town-site  in  1857;  that  he  employed  the  then  county 
surveyor,  Israel  Mitchell,  to  survey  and  plat  said  land  into 
such  town-site;  that  the  surveyor,  contrary  to  the  wish 
and  intent  of  the  proprietor,  .called  the  plat  so  made  a 
plat  of  the  village  of  ** Brookland,"  and  by  the  direction 
of  said  Tibbets  he  shortly  thereafter  made  another  plat 
identical  as  to  the  location  of  lots,  blocks,  streets,  and 
alleys,  and  as  to  the  numbering  of  such  lots  and  blocks,  as 
the  plat  of  Brookland,  and  designated  such  last-named  plat 
as  a  plat  of  the  village  of  **Brooklyn;"  that  both  such  plats 
were  used  indifferently  for  the  purpose  of  designating, 
locating,  and  describing  lots  and  blocks  sold  in  said  village 
of  Brooklyn  by  the  proprietor  and  owners  of  the  town-site 
and  land,  and  in  describing  the  said  lots  and  blocks  in  the 
deed  made  thereto.  (3)  That  the  aforesaid  plat,  styled 
**Plat  of  the  village  of  Brookland,"  was  left  with  the 
county  auditor  for  record  by  defendant  J.  W.  Kern,  by 
the  directiou  of  Gideon  Tibbets,  on  the  twenty-eighth  day 
of  January,  1869,  and  was  copied  into  the  records  of  deeds 
of  Multnomah  county.  State  of  Oregon,  but  the  said  map 
was  not  entitled  to  record,  because  not  certified  or  acknowl- 
edged. (4)  That  subsequently,  on  the  thirtieth  day  of 
July,  1870,  Tibbets  and  wife  undertook  to  acknowledge 
said  map,  and  cause  to  be  recorded  their  acknowledgment 
of  said  recorded  plat  in  said  records  of  deeds  of  Multnomah 
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county,  Or. ;  that  defendant's  grantor,  J.  W.  Kern,  at  one  time 
constructed  a  temporary  fence  of  brush  and  poles,  which 
would  include  the  property  in  controversy,  for  the  purix)se 
of  pasturing  his  horse  and  cow  thereon,  but  which  was  not 
maintained  for  any  great  length  of  time;  that  on  Novem- 
ber 23,  1872,  defendant  had  platted  and  recorded  a  plat, 
styled  *' Kern's  addition  to  the  city  of  East  Portland," 
which  embraced  substantially  the  lands  embraced  in  the 
plat  of  Brooklyn,  but  which  materially  alters  the  location 
of  the  streets,  lots,  and  blocks,  and  which  was  without 
alleys,  and  which  designated  the  lots  and  blocks  differently 
from  the  other  plats;  that  said  last-named  plat  was  made 
and  recorded  without  any  previous  vacation  of  the  streets 
and  alleys  dedicated  by  the  plat  of  Brooklyn  by  any  court 
or  person.  (5)  That  on  January  13,  1872,  defendant's 
grantors  for  the  first  time  acquired  color  of  title  to  the 
land  in  controversy  by  deed  of  quit-claim  from  Tibbets  and 
wife  by  metes  and  bounds,  describing  a  tract  which  would 
include  the  land  in  dispute,  and  on  November  28  of  that 
year  took  a  quit-claim  from  Louis  Love  and  wife  to  the 
same  property,  but  aU  of  these  deeds  were  executed  long 
after  plaintiff's  grantors  had  acquired  title  to  the  property 
in  dispute.  (6)  That  neither  defendant  nor  his  predeces- 
sors or  grantors  has  ever  had  actual  occupancy  or  posses- 
sion of  the  property  in  controversy  adversely  to  plaintiff 
for  the  period  of  ten  years;  that  defendant's  grantors  first 
entered  on  the  tract  of  land,  including  the  parcels  in  con- 
troversy, in  1861,  and  under  the  parol  agreement  for  con- 
veyance from  Clinton  Kelly,  which  conveyance  was  made 
in  1863,  and  described  certain  lots  and  blocks,  of  which 
block  12  was  one,  in  the  town  of  Brooklyn.  They  actually 
occupied  block  12,  and  in  the  years  1872,  1874,  and  1877 
received  conveyances  from  Love  and  Tibbets,  for  a  tract 
of  land,  described  by  metes  and  bounds,  which  included 
said  block  12,  and  also  the  land  in  controversy.  After 
1872,  and  until  the  commencement  of  this  action,  said 
defendant's  grantors  have  continuously  occupied,  by  them- 
fielves  or  by  tenants  and  servants,  said  block  12,  and  have 
xvm.  om.->9 
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claimed  an  exclusive  ownership  of  the  remainder  of  the 
tract  described  by  metes  and  bounds,  but  have  at  no  time 
been  in  axjtual  possession  of  the  land  in  dispute,  until  about 
years  ago,  when  they  sold  to  defendant,  who  there- 
after, and  from  the day  of ,  1884,  has  actually  oc- 
cupied the  premises  until  the  commencement  of  this  suit. 
The  land  in  dispute  is  separated  from  block  12  by  several 
streets,  marked  out  and  dedicated  by  the  plat  of  Brook- 
lyn. The  defendant's  immediate  grantors  have  had  con- 
structive possession  of  the  property  in  controversy  for  the 
period  of  more  than  ten  consecutive  years  prior  to  the 
commencement  of  this  action,  unless  the  existence  of  the 
town-site  of  Brooklyn,  within  which  the  residence  of 
defendant's  immediate  grantors  and  the  lots  in  dispute 
are  situated,  has  precluded  the  application  of  the  right  of 
constructive  possession  in  this  case.  (7)  That  the  im- 
provements made  by  defendant  upon  the  property  in  con- 
troversy, consisting  of  digging  a  well,  clearing  the  prem- 
ises, setting  out  fruit  trees,  and  building  a  house  thereon, 
has  added  to  the  value  of  said  premises  in  the  sum  of  $200. 
(8)  That  the  value  of  the  use  and  occupation  of  said  prem- 
ises by  defendant  from  the  sixth  day  of  October,  1884,  to 
the  date  of  the  commencement  of  this  action  is  $50. 

And  as  conclusions  of  law,  found;  (1)  The  plaintiff  is  the 
owner,  and  entitled  to  the  immediate  possession  of  the 
property  in  controversy,  described  as  follows:  Beginning 
at  a  point  320  feet  east  and  37  feet  south  of  the  comers  of 
sections  2,  3,  10  and  11,  in  township  1  S.,  range  1  E.  of  the 
Willamette  meridian;  running  thence  north  99  feet;  thence 
east  100  feel;  thence  south  99  feet;  thence  west  100  feet,  to 
the  place  of  beginning,  containing  about  one -fourth  of  an 
acre;  the  same  being  part  of  lots  1  and  2,  in  block  3,  in  the 
town  or  village  of  Brooklyn  or  Brookland,  in  Multnomah 
county,  Oregon.  (2)  That  by  the  making  of  said  plat  of 
Brooklyn,  the  recording  of  the  identical  plat  under  the 
name  of  ** Brookland,"  and  sale  of  lots  and  blocks  thereby, 
the  streets  and  alleys  indicated  on  said  plat  became  and 
were  irrevocably  dedicated  to  the  public;  and  the  sub- 
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sequent  platting  and  recording  of  a  plat  by  defendant's 
grantors  did  in  no  wise  affect  or  revoke  said  dedication 
without  the  consent  of  purchasers  of  blocks  and  lots  under 
the  former  plat  and  of  the  public;  that  by  the  making  of 
said  plat  of  Brooklyn,  the  recording  of  the  identical  plat 
under  the  name  of  '*  Brookland, "  and  sale  of  lots  and  blocks 
thereby,  the  lots  and  blocks  so  platted  were  thereby 
constituted  into  separate  tracts,  over  which  constructive 
adverse  possession  of  a  person  who  subsequently  obtained 
a  quit-claim  deed  from  one  without  title  to  the  whole  of 
such  original  tract  so  platted,  describing  it  by  metes  and 
bounds,  will  not  extend;  and  his  possession  will  be  limited 
to  such  of  said  lots  and  blocks  as  he  actually  occupies  in  a 
hostile  manner,  as  against  the  true  owner  of  any  of  said 
lots  and  blocks;  that  plaintiff  is  entitled  to  judgment 
according  to  the  prayer  of  the  complaint. 

And  thereafter,  the  defendant  having  moved  for  a  »ew 
trial,  the  court,  after  hearing  the  argument  of  counsel,  and 
having  duly  considered  the  same,  overruled  said  motion, 
and  upon  the  request  of  counsel  for  appellant  made  and 
filed  the  following  additional  findings  of  fact,  to-wit:  (1) 
That  prior  to  the  year  1870,  there  had  been  sold  and  con- 
veyed by  Tibbets  and  Love  about  100  lots  in  the  town  of 
Brooklyn,  and  they  were  described  in  the  conveyance  as 
situated  in  the  town  of  Brooklyn.  (2)  That  there  was 
never  any  formal  acceptance  by  any  public  authority,  or 
by  the  public  in  any  mode,  of  the  dedication  of  streets  in 
the  town  plat  and  site  of  Brooklyn,  nor  were  such  streets 
actually  opened  or  used  as  such,  or  designated  on  the 
ground  otherwise  than  by  surveyor's  stakes,  and  the  tract 
was  covered  with  brush  or  timber. 

Upon  which  findings  the  judgment  appealed  from  was 
entered. 

J.  B,  Stoddard  and  E,  B.  Watson^  for  Appellant 

Plat  of  Brooklyn  is  null  and  void.  Ann.  Code,  §  3060. 
An  owner  of  an  undivided  half  interest  in  land  cannot  plat 
it  as  a  town-site.    City  of  St.  Louis  v.  Gas- Light  Co.,  9  S.  W. 
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Rep.  581.  Plat  of  Brooklyn  has  no  existence.  Where  one 
claims  land  under  deeds,  referring  to  a  recorded  plat  for  a 
description,  and  there  is  no  such  plat,  there  is  a  failure  of 
proof,  and  this  failure  is  not  cured  by  offering  in  evidence 
a  plat  copied  into  the  records  under  another  name,  though 
it  may  be  in  aU  other  respects  a  copy.  Tyler,  Ej.  73,  473, 
475;  Wilson  v.  Hoffman,  54  Mich.  246;  Village  of  Sterling  v. 
Fearson,  41  N.  W.  Rep.  653.  It  is  not  competent  to  show 
by  oral  testimony  that  the  plat  offered  in  evidence  is  hke 
the  plat  referred  to  in  the  deed  except  in  name.  Eobson  v. 
Monteithj  15  Or.  251,  256.  And  especially  is  it  incompetent  | 
when  such  testimony  comes  from  a  witness  who  is  shown 
by  the  records  to  have  acknowledged  that  she  made  and 
recorded  the  plat  offered  in  evidence  as  and  for  the  plat  of 
s«id  property.  A  description  in  a  deed  is  fatally  insuffi- 
cient as  to  the  whole  which  does  not  show  the  precise  j 
tract  intended  to  be  conveyed,  neither  more  nor  less.  i 
Exact  identification  is  essential  to  preserve  the  intention 
of  the  parties.  CaldweU  v.  Center^  30  Cal.  540.  The  record 
of  the  Hicklin  deeds  referring  to  a  recorded  plat,  there 
being  no  such  plat,  was  not  notice,  constructive  or  other- 
wise, to  appellant's  grantor,  so  as  to  bar  her  title  under  i 
the  bargain  and  sale  deed  from  Tibbets  and  wife.  Bailey  | 
V.  Galpin,  (Minn.)  41  N.  W.  Rep.  1054;  CaldweU  v.  Center,  | 
supra.  A  dedication  under  the  statutes  can  only  be  made  ! 
by  all  the  owners  of  the  property,  and  by  a  substantial 
compliance  with  its  provisions.  Banks  v.  Ogden,  2  Wall. 
57,  68.  A  town  is  as  necessary  to  be  a  valid  dedication  of 
streets  for  town  purposes  as  the  plat  itself.  Milarkey  v. 
Foster,  6  Or.  378;  Murray  v.  Menefee,  20  Ark.  561;  BusseU  v. 
Dyer,  40  N.  H.  173.  Acceptance  by  the  public  is  essential 
to  a  valid  dedication,  and  the  sale  of  lots  and  blocks  with 
reference  to  a  town-site  by  an  individual  is  not  an  accept- 
ance. Littler  v.  City  of  Lincoln,  106  IlL  353;  Hayward  v. 
Mamer  (Cal.)  13  Pac.  Rep.  141;  Match  Co.  v.  VUlage  of  On- 
tonagon (Mich.)  40  N.  W.  Rep.  448;  State  v.  Tucker,  36  Iowa, 
485;  ^oldane  v.  Trustees,  21  N.  Y.  474;  Bissell  v.  RaUroad 
Co,,  23  N.  Y.  61,  64.     An  attempt  or  offer  to  dedicate  may 
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be  withdrawn  or  revoked  at  any  time  before  acceptance  by 
the  public.  Baker  v.  atij  of  SL  Paul,  8  Minn.  491  (GQ.  436); 
Village  of  Lackland  v.  Smiley,  26  Ohio  St.  94;  Hatniltoii  v. 
Railroad  Co,  (111.)  15  N.  E.  Rep.  854;  City  of  BellemUe  v. 
Stookey,  23  lU.  441;  McWilliams  v.  Morgan,  61  111.  89;  Wayne 
Co.  V.  Miller,  31  Mich.  447;  Field  v.  Village  of  Manchester,  32 
Mich.  279;  White  v.  Smith,  37  Mich.  291,  295,  296;  Taylor 
V.  City  of  Fort  Wayne,  47  Ind.  274;  City  of  Oswego  v.  Canal 
Co.,  6  N.  Y.  257;  Bridge  Co.  v.  Bachman,  66  N.  Y.  261;  jBou'- 
land  V.  Bangs,  102  Mass.  299;  Hobson  v.  Monteith,  supra. 
Color  of  title.  Tyler,  Ej.  872,  874;  /Sltorfc  v.  iS'torr,  1  Sawy. 
20,  25.  It  matters  not  that  at  the  date  of  the  conveyances 
to  appellsyit's  grantor  the  title  had  already  passed  from 
her  grantor.  Stark  v.  Starr,  supra;  Swift  v.  Mulkey,  14  Or. 
59,  64;  La  Frombois  v.  Jackson,  8  Cow.  589,  596,-  609.  An 
iQclosure  not  necessary.  Tyler,  Ej.  892;  Ellicott  v.  Pearl, 
10  Pet.  412,  413,  441,  443 ;  Ewing  v.  Bum^,  11  Pet.  41. 
Residence  not  necessary.  Ang.  Lim.  §§  391,  392,  397,  400; 
Barstoto  v.  Newman,  34  Cal.  90.  Adverse  jxjssession  is  not 
a  question  of  title.  Tyler,  Ej.  861,  864,  866;  Ford  v.  Wilson, 
72  Amer.  Dec.  137;  Sivift  v.  Mulkey,  supra.  Constructive 
possession  extends  to  the  boundaries.  Joy  v.  Stump,  14  Or. 
361. 

J.  H.  Hall  and  E.  W.  Bingham,  for  Respondent 

All  that  could  be  required  of  plaintiff  was  that  the  prop- 
erty be  designated  with  reasonable  certainty,  and  the  fact 
that  the  town  was  known  by  two  different  names  could  not 
prejudice  the  right  of  plaintiff.  Loss  of  the  plat  referred 
to  in  a  deed  does  not  invalidate  the  deed,  and  a  copy  may 
he  used  to  locate  the  land.  Land  Co.  v.  Tilton,  19  Fed.  Rep. 
73;  Penry  v.  Richards,  52  Cal.  496.  A  conveyance  is  not  in- 
validated by  the  fact  that  the  plat  of  land  referred  to  in  the 
description  is  not  recorded,  or  that  so  much  of  the  descrip- 
tion as  refers  to  the  plat  is  incorrect;  the  land  may  be 
identified  by  parol  evidence.  Wiley  v.  Lovely,  46  Mich.  83; 
Moreland  v.  Brady,  8  Or.  303.  At  the  time  of  the  making 
of  said  plats  the  laws  of  this  State  did  not  require  that  they 
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should  be  recorded,  and  after  the  passage  of  such  a  law 
(passed  January  20,  1865,  St.  1864,  p.  925),  the  plat  named 
** Brooklyn"  being  lost,  the  recording  of  the  identical  plat 
under  the  name  of  **Brookland"  could  not  avoid  the  deeds, 
and  it  could  be  used  as  a  copy  to  locate  the  premises-  By 
the  making  of  said  plat  of  Brooklyn,  and  the  recording  of 
the  identical  plat  under  the  name  of  **Brookland,"  and  the 
sale  of  lots  and  blocks  thereby,  the  streets  and  alleys 
indicated  on  said  plat  became  and  were  thereby  irrevocably 
dedicated  to  the  public.  Meier  v.  Railway  Co,,  16  Or.  500; 
Gregory  v.  City  of  Lincoln^  13  Neb.  352;  In  re  Pearl  St,  5 
Atl.  Rep.  430.  No  particular  form  is  requisite  to  the 
validity  of  a  dedication;  it  is  merely  a  question  of  inten- 
tion. It  may  be  by  survey  and  plat  alone,  without  any 
declaration,  oral  or  on  the  plat,  when  it  is  evident  from  the 
face  of  the.  plat  that  it  is  the  intention  of  the  proprietor  to 
set  apart  certain  grounds  for  the  use  of  the  public.  May- 
wood  Co.  V.  Village  of  Maifwood,  (IlL)  6  N.  E.  Rep.  866; 
Dummer  v.  Board,  20  N.  J.  Law,  86;  Schuchman  v.  Borough 
of  Homestead,  (Pa.)  2  Atl.  Rep.  407.  When  streets  have 
been  dedicated  and  enjoyed  as  such,  and  rights  are  acquired 
by  either  individuals  or  the  public,  the  former  owners  are 
precluded  from  revoking  such  dedication.  Grogan  v.  Town 
of  Haywardy  4  Fed.  Rep.  161;  Donohoo  v.  Murray,  62  Wis. 
100;  Cole  v.  Sprowl,  35  Me.  161;  Sarpy  v.  Municipality  No.  2, 
61  Amer.  Dec.  221.  In  order  that  the  rule  may  apply  that 
a  party,  who,  under  a  defective  title,  has  entered  into 
actual  possession  of  a  part  of  the  land,  claiming  the  whole, 
may  have  constructive  possession  of  the  whole,  the  adverse 
claimant  must  show  that  the  part  not  actually  possessed 
has  some  necessary  connection  with  the  other  portion, 
as  by  use  with  it  or  subservient  to  it.  Wilson  v.  Mc- 
Ewan,  7  Or.  87;  Thompson  v.  Burhans,  79  N.  Y.  93;  Bailey 
V.  Carleton,  37  Amer.  Dec.  190;  Washb.  Real  Property, 
bk.  3,  pp.  197,  198;  Woods  v.  Transportation  Co.,  (Ala.)  3 
South.  Rep.  475;  Pepper  v.  O'Dowd,  39  Wis.  548.  The 
character  of  the  possession  of  one  who  claims  to  have 
held  adversely  under  color  of  title  is  to  be  referred  to^and 
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aetermined  by  the  conveyance  under  which  he  entered;  and 
one  who  entered  and  obtained  possession  under  one  deed 
cannot  be  heard  to  say  that  he  entered  under  another  and 
paramount  title,  unless  he  has  done  something  tantamount 
to  a  reentry.  Watts  y,  Owens,  62  Wis.  512;  Pepper  v.  O^Dowd, 
39  Wis.  548.  Defendant's  grantor,  J.  W.  Kern,  could  not 
acquire  title  to  the  streets  of  Brooklyn  after  the  ded- 
ication thereof,  as  against  the  public  by  adverse  pos- 
session. Grogan  v.  Toion  of  Hayivard,  4  Fed.  Rep.  161; 
Hoadley  v.  San  Francisco,  50  Cal.  265;  People  v.  Pope,  53  Cal. 
437;  City  of  Visalia  v.  Jacob,  65  Cal.  434;  City  of  Alton  v. 
Transportation  Co.,  12  111.  38;  Sims  v.  City  of  Frankfort,  79 
Ind.  446. 

Thayer,  C.  J. — A  number  of  exceptions  were  taken  at 
the  trial  by  the  appellant's  counsel  to  the  rulings  of  the 
circuit  court  upon  the  admission  of  evidence  on  the  part  of 
the  respondent;  but  the  main  question  in  the  case  is  as  to 
whether  the  facts  found  by  the  court  sustain  the  conclu- 
sions of  law  adjudged  thereon.  The  respondent  claimed 
title  to  the  premises  by  deed  from  B.  Killen  and  wife, 
bearing  date  November  28,  1873,  and  through  mesne  con- 
veyances from  Gideon  Tibbets  and  wife,  donees  of  a  tract 
of  land  from  the  United  States,  which  included  the  land  in 
dispute.  These  conveyances,  however,  described  the  prem- 
ises as  lots  1  and  2,  in  block  3,  in  the  town  of  ** Brooklyn," 
and  the  records  did  not  show  that  a  plat  of  any  such  town 
had  been  filed  or  recorded.  They  did,  however,  show  that 
a  plat  of  the  town  of  **Brookland'*  had  been  filed  and 
recorded.  In  this  condition  of  the  matter,  the  cousel  for 
the  respondent  evidently  thought  it  necessary  to  prove  the 
circumstances  surrounding  the  transaction,  in  order  to 
render  it  certain  that  the  premises  in  dispute  were  the 
same  premises  intended  to  be  conveyed  to  the  respondent 
by  the  conveyances  referred  to.  This  he  had  an  undoubted 
right  to  do,  and  parol  testimony  is  clearly  competent  for 
that  purpose.  Mr.  Grcenleaf  says:  **As  it  is  a  leading 
rule,  in  regard  to  written  instruments,  that  they  are  to  be 
interpreted  according  to  their  subject  matter,  it  is  obvious 
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that  parol  or  verbal  testimony  must  be  resorted  to,  in  order 
to  ascertain  the  nature  and  qualities  of  the  subject  to  which 
the  instrument  refers.  Evidence  which  is  calculated  to 
explain  the  subject  of  an  instrument  is  essentially  different 
in  its  character  from  evidence  of  verbal  communications 
respecting  it.  Whatever,  therefore,  indicates  the  nattire 
of  the  subject  is  a  just  medium  of  interpretation  of  the 
language  and  meaning  of  the  parties  in  relation  to  it,  and 
is  also  a  just  foundation  for  giving  the  instrument  an 
interpretation,  when  considered  relatively,  different  from 
that  which  it  would  receive  if  considered  m  the  abstract'*  1 
Greenl.  Ev.  §  286.  Again,  that  author  says:  **Indeod,  there 
is  no  material  difference  of  principle  in  the  rules  of  interpre- 
tation between  wills  and  contracts,  except  what  naturally 
arise  from  the  different  circumstances  of  the  parties.  The 
object  in  both  cases  is  the  same, — namely,  to  discover  the 
intention;  and  to  do  this  the  court  may,  in  either  case,  put 
themselves  in  place  of  the  party,  and  then  see  how  the 
terms  of  the  instrument  affect  the  property  or  subject 
matter.  With  this  view,  evidence  must  be  admissible  of 
all  the  circumstances  surrounding  the  author  of  the  instru- 
ment. In  the  simplest  case  that  can  be  put,  namely,  that 
of  an  instrument  appearing,  on  the  face  of  it,  to  be  per- 
fectly intelligible,  inquiry  must  be  made  for  a  subject 
matter  to  satisfy  the  description.  If,  in  the  conveyance  of 
an  estate,  it  is  designated  as  *Blackacre,*  parol  evidence 
must  be  admitted  to  show  wiiat  field  is  known  by  that 
name."  §  287,  Id.  The  rule,  as  above  laid  down,  is 
declared  in  this  State  by  positive  law.  Section  692  of  the 
Civil  Code,  after  providing  that  where  the  terms  of  an 
agreement  have  been  reduced  to  writing  by  the  parties  it 
is  to  be  considered  as  containing  all  those  terms,  and  that 
thereafter  there  can  be  no  evidence  of  the  terms  of  the 
agreement,  etc.,  other  than  the  contents  of  the  writing, 
except  w^here  a  mistake  or  imperfection  of  the  writing  is 
put  in  issue  by  the  pleadings,  or  where  the  validity  of  the 
agreement  is  the  fact  in  dispute,  declares:  **But  this  sec- 
tic  n  does  not  exclude  other  evidence  of  the  circumstance* 
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under  which  the  agreement  was  made,  or  to  which  it 
relates,  as  defined  in  section  696  (Civil  Code),  or  to  ex- 
plain an  ambiguity,  intrinsic  or  extrinsic,  or  to  establish 
illegality  or  fraud.  The  term  'agreement'  includes  deeds 
and  wills,  as  well  as  contracts  between  parties."  In  case 
of  a  deed  to  real  property,  it  has  always  been  competent  to 
prove  the  facts  and  circumstances  surrounding  the  trans- 
action, in  order  to  ascertain  the  premises  intended  to  be 
conveyed.  The  evidence,  therefore,  as  to  what  Tibbets 
did  in  platting  the  town-site,  and  in  selling  lots  therein,  of 
there  being  two  plats,  and  of  their  similitude  in  fact,  was 
eminently  proper,  and  the  objections  thereto  must  be 
regarded  as  highly  technical.  Nor  did  it  matter  anything 
whether  such  plat  was  ever  acknowledged  or  filed  for 
record;  its  contents  could  be  proved  by  parol,  testimony 
in  event  of  its  loss  or  destruction.  In  view  of  this  rule 
the  circuit  court  properly  admitted  the  said  evidence,  and 
its  findings  of  fact  thereon  must  be  regarded  as  conclusive 
npon  this  appeal.  Hence  nothing  remains  to  be  consid- 
ered except  the  question  before  suggested, — whether  said 
findings  justified  the  conclusions  of  law  drawn  therefrom. 
When  an  action  at  law  is  tried  before  a  circuit  court  with- 
out a  jury,  its  first  duty  is  to  find  from  the  evidence  the 
facts  in  the  case.  It  must  then  determine  the  law  as  appli- 
cable thereto,  which  becomes  decisive  of  the  right  of  the 
parties  to  the  action. 

In  this  case  the  circuit  court  found,  in  eifect,  that  the 
respondent  had  a  correct  and  complete  paper  title  to  the 
premises  in  disput^e,  by  mesne  conveyances  from  the  Uni- 
ted States,  and  that  the  appellant  was  in  possession  of  the 
same,  claiming  ownership  thereof.  These  facts  would 
entitle  the  respondent  to  a  judgment  for  the  recovery  of 
the  possession  of  the  premises,  unless  other  facts  found  by 
the  court  would  bar  him  of  his  right.  It  must  be  under- 
stood, however,  that  this  court  can  only  consider  those 
findings  which  the  record  shows  that  the  circuit  court 
actually  made.  Whether  or  not  that  court  was  justified  by 
the  weight  of  evidence  in  making  the  findings,  this  court 
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cannot  consider.  Nor  can  it  consider  any  failure  or  neg- 
lect on  the  part  of  the  circuit  court  to  make  other  findings 
from  the  evidence  before  it,  which  would  be  material  in 
the  case,  unless  the  point  is  specially  made  and  brought 
here.  If  the  findings  of  the  circuit  court  in  such  a  case  are 
wholly  unsupported  by  the  evidence,  and  that  fact  is  made 
to  appear  by  a  bill  of  exceptions  purporting  to  contain  all 
the  evidence  upon  the  point,  this  court  would  disregard 
the  findings.  And  should  the  circuit  court  fail  or  neglect 
to  malce  a  material  finding  upon  the  evidence  before  it,  and 
the  bill  of  exceptions  showed  that  the  court  was  specially 
requested  to  make  the  finding,  and  it  had  refused  to  do  so, 
this  court  would  doubtless  deem  an  exception  to  such 
refusal  well  taken. 

I  am  induced  to  make  these  suggestions  because  they 
involve  an  important  point  in  practice,  to  which  the  atten- 
tion of  the  profession  should  be  called.  The  respondent 
evidently  acquired  a  good  legal  title  to  the  premises  in 
question  under  the  conveyances  referred  to,  and  the  bur- 
den of  proving  that  he  has  since  been  divested  of  it,,  or 
barred  from  asserting  it,  is  upon  the  appellant.  The  only 
ground  upon  which  it  can  be  claimed,  with  any  semblance 
of  reason,  that  the  respondent  is  precluded  from  recovering 
possession  of  the  premises,  is  that  he,  his  ancestor,  prede 
cessor,  or  grantor,  was  not  seised  or  possessed  of  the 
same  within  ten  years  before  the  commencement  of  the 
action;  eoid  in  order  to  establish  that  fact  it  must  appear 
that  the  appellant,  and  those  under  whom  he  claims,  were, 
during  that  time,  in  the  visible,  notorious,  and  exclusive 
possession,  under  a  claim  of  ownership.  The  possession 
must  have  been  of  such  a  character  as  to  afford  the 
respondent  the  means  of  knowing  it,  and  of  the  claim. 

It  can  hardly  be  pretended  that  any  of  the  findings  of 
the  circuit  court  establish  any  such  possession  of  the  prem- 
ises by  the  appellant  and  his  grantors  as  above  indicated. 
The  court  found,  it  is  true,  that  the  appellant's  grantor,  J. 
W.  Kern,  at  one  time  constructed  a  temporary  fence  of 
brush  and  poles  inclosing  the  said  premises,  for  the  pur- 
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pose  of  pasturing  his  horse  and  cow  thereon,  but  which 
was  not  maintained  for  any  length  of  time;  and  that  on  the 
twenty-third  day  of  November,  1872,  he  had  platted  and 
recorded  a  plat  styled  **Kern'f'.  addition  to  the  city  of.  East 
Portland,"  which  embraced  substantially  the  lands  em- 
braced in  the  plat  of  Brooklyn. 

r  It  also  appears  from  the  said  findings  that  the  appellant's 
grantors  first  entered  on  a  tract  of  land,  including  the 
premises  in  controversy,  in  1861,  under  a  parol  agreement 
for  conveyances  from  Clinton  Kelly,  which  conveyance  was 
made  in  1863,  and  described  certain  lots  and  blocks,  of 
which  block  12  was  one,  in  the  town  of  Brooklyn;  that 
they  actually  occupied  block  12,  and  in  the  years  1872, 
1874  and  1877  received  conveyances  from  Love  and  Tibbets 
for  a  tract  of  land,  described  by  metes  and  bounds,  and 
which  included  said  block  12,  and  also  the  land  in  con- 
troversy. After  1872,  and  until  the  commencement  of  this 
action,  the  appellant's  grantors  have  continuously  occupied, 
by  themselves,  or  by  tenants  and  servants,  said  block  12, 
and  have  claimed  an  exclusive  ownership  of  the  remainder 
of  the  tract  described  by  metes  and  bounds;  but  have  at  no 
time  been  in  actual  possession  of  the  land  in  dispute  until 

about years  ago,  when  they  sold  to  appellant,  who 

thereafter,  and  from  the day  of ,  1884,  has  act- 
ually occupied  the  premises  until  the  commencement  of 
the  action;  that  appellant's  immediate  grantors  have  had 
constructive,  possession  of  the  premises  in  controversy  for 
the  period  of  more  than  ten  consecutive  years  prior  to  the 
commencement  of  the  action,  unless  the  existence  of  the 
town-site  of  Brooklyn,  within  which  the  residence  of  appel- 
lant's immediate  grantors  and  the  lots  in  dispute  are  sit- 
uated, has  precluded  the  application  of  the  right  of  con- 
structive possession  in  the  case. 

This  is  the  substance  of  the  facts  upon  which  it  is 

attempted  to  maintain  the  appellant's  defense  of  adverse 

possession.     They  amount  to  about  this:    The  appellants 

grantors  purchased  certain  lots  and  blocks  in  the  town  of 

*' Brooklyn,"  as  it  was  termed,  and  took  up  their  residence 
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on  one  of  the  blocks  purchased.  They  then  obtained  deeds 
from  the  respondent's  grantors  to  a  tract  of  land,  which 
included  said  lots  1  and  2,  in  block  3,  but  which  deeds  were 
subsequent  to  the  conveyances  under  which  the  resi)ondent 
claims  title.  The  appellant's  grantors,  however,  inclosed 
the  tract  to  which  they  had  received  the  deeds  by  a  tem- 
porary fence,  for  the  purpose  of  pasturing  their  stock 
therein;  but  they  subsequently  removed  the  fence,  and  left 
the  respondent's  lots  lying  open,  although  they  assumed 
to  be  the  owners  thereof  for  more  than  ten  years,  and 
deeded  them  to  appellant  in  1884,  who  entered  upon  and 
took  actual  possession  of  them.  The  circuit  court  did  not 
consider  that  the  occupancy  of  the  premises  by  the  appel- 
lant and  his  grantors  had  been  sufficient  to  constitute 
adverse  possession;  that,  their  being  a  separate  and  dis- 
tinct parcel  of  land  from  block  12,  where  the  appellant's 
grantors  resided,  the  latter  could  only  at  most  have  had  a 
constructive  possession  thereof,  which,  under  the  circum- 
stances, was  not  sufficient.  It  is  well  understood  that  there 
is  an  exception  to  the  rule  which  requires  a  party  to  be  in 
the  actual  occupancy  of  the  land  under  a  claim  of  owner- 
ship in  order  to  constitute  an  adverse  possession  of  it. 
The  exception  applies  to  cases  where  the  party  enters  upon 
a  tract  of  land  under  a  deed  or  written  instrument  which 
defines  its  extent.  There  the  actual  possession  of  the 
party  of  a  part  of  the  tract  will  ordinarily  be  regarded  as 
the  possession  of  the  whole  of  it.  The  law  will  deem  the 
possession  of  the  party  in  such  a  case  to  be  coextensive 
with  the  boundary  of  the  tract,  or  the  limits  thereof,  con- 
tained in  the  deed  or  writing.  But  in  this  case  the  con- 
dition of  affairs  was  entirely  different.  The  appellant's 
grantors  were  owners,  and  in  possession  of  said  block  12, 
when  they  received  the  deeds  to  the  tract  before  referred 
to.  They  made  no  new  entry  upon  the  land  after  receiv- 
ing the  said  deeds,  but  continued  to  reside  upon  said  block 
12  as  they  had  theretofore  been  doing.  They  did  no  overt 
act  likely  to  impart  notice  to  the  owners  of  lots  1  and  2, 
block  3,  that  they  claimed  the  ownership  thereof;   but 
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merely  attempted  to  extend  their  dominion  over  said  lots, 
and  appropriate  them  without  any  hostile  demonstration. 
How  could  the  owners  of  lots  1  and  2,  block  3,  have  known 
that  said  grantors  intended  to  claim  the  lots  as  their  own 
property  from  any  act  whiqh  they  did?    Inclosing  them, 
with  other  adjacent  land,  by  a  pole  and  brush  fence,  for  a 
temporary  pasture,  was  not  calculated  to  give  notice  of 
that  character.     The  lots  were  probably  open  commons, 
and  the  owners  of  them  would  not  be  likely  to  make  any 
objection  to  their  use  for  such  purpose  by  any  adjoining 
neighbor.     I  do  not  think,  therefore,  that  the  possession 
by  the  appellant  and  his  grantors,  as  found  by  the  court, 
was  sufficient  to  baor  the  respondent's  recovery,  irrespective 
of  the  fact  that  the  said  lots  constituted  a  separate  and  dis- 
tinct parcel  of  land  from  that  of  said  block  12.     If  I  am 
correct  in  this,   it  is  unnecessary  to  consider  whether 
the  town-site  of  Brooklyn  had  an  existence  or  not.     The 
counsel  for  appeUant  contended  very  earnestly  at  the  hear- 
ing that  there  was  no  such  town-site;  that  it  was  never 
accepted  by  the  town  proprietors  or  by  the  public,  but  was 
superseded  by  **  Kern's  addition  to  the  city  of  East  Port- 
land.''   It  became  important  for  said  counsel  to  maintain 
that  position,  in  order  to  claim  the  benefit  of  a  constructive 
possession  of  the  lots  in  question  under  the  holding  of  the 
circuit  court     Their  argument  was  that  such  town-site 
never  existed.     If  they  are  correct  in  that  view,  then  all 
the  acts  of  Gideon  Tibbets  in  platting  the  land,  having  a 
plat  thereof  made,  and  selling  lots  and  blocks  by  reference 
thereto,  were  a  nullity.    I  had  always  supposed  that  a  pro- 
prietor of  land  had  a  right  to  lay  it  off  into  lots,  blocks, 
and  streets,  and  to  designate  it  as  a  town-site;  and  that 
when  he  sold  lots  and  blocks  by  reference  to  the  plat  of 
such  town-site  he  thereby  irrevocably  dedicated  the  streets 
to  the  public.     It  would  be  a  strange  doctrine,  it  seems  to 
me,  if  a  land  owner  were  allowed,  after  platting  his  land 
afi  mentioned,  and  after  selling  a  number  of  the  lots  and 
blocks  so  laid  out,  to  annul  the  whole  affair.    Tibbets  could 
have  done  that,  if  his  grantor,  Kern,  can  do  what  the 
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counsel  seems  to  claim  he  has  accomplished.  It  is  suffi- 
cient to  add  that  such  a  doctrine  should  never  be  sanc- 
tioned by  a  court  of  justice. 

We  had  occasion  to  examine  this  subject  in  Meier  v.  Bail- 
way  <7o.,  16  Or.  500,  and  we  still  adhere  to  the  principle 
there  announced. 

The  judgment  appealed  from  will  be  affirmed. 


[Filed  NoTember  18,  1889.1 

HORATIO  COOKE,  Appellant,  v.  MARTIN  L.  COOPER 
ia-lSl  ET  AL.,  Respondents. 

-  -  ^^      Where  at  a  void  forclosure  sale  tbe  mortgagpce  becomes  the  purchaser  of  the  mortgaged 
18       142         premises,  and  enters  into  the  possession  thereof,  and  then  sells  and  attempts  to 
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]  convey  suen  premises  by  deed,  such  deed  operates  as  an  assignment  of  the  mort- 
gage debt,  as  well  as  the  mortgage  securing  the  same,  to  the  grantee  in  such  deed, 
and  each  successive  deed  to  said  premises  by  persons  holding  under  such  mortgage 
must  have  the  same  effect. 

If,  for  any  cause  in  the  foreclosure  suit,  the  proceeding  la  ineffectual  to  foreclooe  the 
mortga^,  and  the  mortgagee  purchases  at  a  sale  under  such  void  proceedings,  and 
enters  into  the  possession  under  such  sale,  his  relation  to  the  mortgaged  premises 
Is  that  of  a  mortgagee  in  possession. 

Under  section  826,  Hill's  Code,  a  mortgagee  is  precluded  fVom  recovering  possession  et  ; 

the  mortgaged  premises  after  forfeiture  by  action;  but  If  he  can  obtain  possession 
of  such  premises  in  any  lawful  or  peaceable  mode,  that  is,  without  force,  he  may 
retain  possession  of  such  premises,  as  against  the  mortgagor  or  any  person  claiming  | 

under  him  subsequent  to  the  mortgage,  until  his  mortgage  debt  is  paid. 

A  mortgagee  in  possession  is  not  to  be  treated  as  a  mere  stranger  would  be  who  went  | 

upon  the  land  of  another  and  placed  Improvements  thereon  without  the  owner's  i 

consent.    But,  on  the  contrary,  he  may  lawfully  take  down  or  carry  away  buildings  i 

erected  by  him  on  the  land  mortgaged,  the  materials  of  which  were  his  own,  and  | 

not  so  connected  with  the  soil  that  they  cannot  be  removed  without  prejudice  to  it  j 

Where  the  right  to  remove  a  chattel  from  another's  land  exists,  and  the  party  entitled 
to  remove  Is  in  possession  of  the  premises,  he  may  exercise  the  right  of  removal 
while  so  in  possession,  and  a  resort  to  equity  is  unnecessary. 

Appeal  from  circuit  court  for  MultnomaJi  county. 
Nicholas  db  Deady  and  Gearin  &  Gilbertj  for  Appellant. 
MoreUmd  db  MasterSy  for  Respondents. 

Strahan,  J. — This  cause  was  tried  by  the  court  below 
without  the  intervention  of  a  jury,  and  the  only  questions 
of  law  we  are  required  to  consider  arise  upon  the  findings, 
which  are  as  follows: 

**(!)  That  A.  C.  McDonald,  named  in  the  complaint,  died 
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intestate  on  the  twenty-first  day  of  September,  1878,  seised 
and  possessed  at  the  time  of  his  death  of  the  real  property 
mentioned  in  the  complaint,  and  described  as  lots  one  (1) 
and  two  (2),  in  block  120,  Stephens'  addition  to  East  Port- 
land, Multnomah  county,  Oregon. 

**(2)  That  said  A.  C.  McDonald  and  his  wife,  on  the 
twenty-third  day  of  March,  1878,  to  secure  the  payment  of 
part  of  the  purchase  price  of  the  aforesaid  real  property, 
for  which  said  A.  C.  McDonald  had  given  his  promissory 
note,  executed  and  delivered  to  B.  Boeschen,  their  vendor, 
a  mortgage  on  said  real  property,  which  debt  and  mort- 
gage was  not  paid  at  the  date  of  the  death  of  said  A.  C. 
McDonald. 

**(3)  That  on  the  twenty-fifth  day  of  August,  1879.  said 
B.  Boeschen  commenced  a  suit  in  this  court,  in  the  equity 
department  thereof,  against  the  widow  and  heirs  of  said 
A.  C.  McDonald,  deceased,  to  foreclose  said  mortgage, 
though  no  administration  of  the  estate  of  said  deceased 
had  been  had,  nor  any  administrator  appointed  for  said 
estate,  and  said  mortgage  had  not  been  nor  has  it  yet  been 
recorded;  that  a  supposed  service  of  summons  in  said  suit 
was  made  on  the  defendants  therein,  by  publication,  as 
against  non-residents,  and  a  decree  of  foreclosure  regular 
in  form  was  made  and  rendered  by  this  court  in  said  suit 
on  the  fifteenth  day  of  October,  1879. 

**(4)  That  pursuant  to  the  decree  of  foreclosure  in  said  ' 
suit  the   lands   in   said   mortgage   described,   being   the 
same  lots  1  and  2,  in  block  120,  in  Stephens'  addition  to 
East  Portland,  in  this  county,  which  are  mentioned  in  the 
complaint  herein,  were  sold  at  sheriff's  sale  on  the  twenty- 
second  day  of  November,  1879,  and  were  bid  off  by  said  B. 
Boeschen;   and,  said  sale  having  been  duly  approved  by 
this  court,  a  deed  for  said  lots  was  in  due  form  made  by 
the  sheriff  to  said  Boeschen,  which  purported  to  convey  to 
said  Boeschen  all  the  right,  title,  estate,  and  interest  which 
said  A.  C.  McDonald  had  in  said  lots  at  the  time  of  his 
death,  which  deed  was  duly  recorded  in  the  records  of 
deeds  f£^  this  cjQv:ity. 
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'*(5)  That  said  lots  passed  by  a  regular  chain  of  convey- 
ances, as  alleged  in  the  answer,  from  said  B.  Boeschen 
to  the  defendant,  Martin  L.  Cooper's  intestate,  the  said 
George  Cooper,  deceased;  the  several  purchasers  under 
said  Boeschen  down  to  George  Cooper  entering  into 
possession  of  said  lots,  and  exercising  acts  of  ownership 
over  the  same. 

* *(  6 )  That  said  Gteorge  Cooper's  immediate  vendors  were 
in  actual  possession  of  said  lots,  and  said  George  Cooper 
took  the  advice  of  counsel  concerning  the  title  to  said  lots, 
and  procured  an  abstract  of  the  title  thereof  to  be  made, 
and  the  certificate  of  reputable  attorneys  of  this  court,  de- 
claring the  title  of  the  Forbes',  the  immediate  vendors  of 
said  George  Cooper,  in  and  to  said  lots  to  be  good  and  in 
fee-simple ;  and  said  George  Cooper  thereupon  purchased 
said  lots,  and  paid  the  full  value  thereof  in  cash,  and  took  a 
deed  therefor,  and  went  into  the  actual  possession  of  the 
same  on  or  about  the  seventeenth  day  of  March,  1885,  in 
good  faith,  and  fully  believing  that  he  had  a  good  title 
thereto,  and  wholly  ignorant  of  any  adverse  title  thereto. 

**(7)  That  while  said  George  Cooper  was  in  possession 
of  said  lots,  to-wit,  in  the  year  1886,  he  built  upon  said  lots 
the  dwelling  house  described  in  the  complaint,  with 
material  and  fimds  wholly  his  own,  and  in  good  faith, 
without  notice  of  any  adverse  title,  and  verily  believing 
that  he  was  the  owner  in  fee  of  said  lots,  and  of  the  whole 
thereof. 

**(8)  That  on  June  25,  1887,  an  action  was  begun  in  the 
circuit  court  of  the  United  States  for  the  district  of  Oregon, 
against  said  George  Cooper,  by  Angus  McDonald,  heir  at 
law  of  said  A.  C.  McDonald,  in  which  said  action  said 
plaintiff,  Angus  McDonald,  claimed  to  be  owner  in  fee  of 
said  lots  hereinbefore  mentioned,  and  demanded  possession 
of  the  same;  and  said  United  States  circuit  court  having 
jurisdiction,  did,  in  said  action,  on  the  twenty -eighth  day  cf 
November,  1887,  adjudge  that  said  Angus  McDonald  was 
owner  in  fee  of  said  lots,  and  in  possession  thereof,  and 
did  in  substance  and  effect  adjudge  that  said  George 
Cooper  had  no  title  to  said  lots,  and  that  the  decree  of  this 
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court  in  the  hereinbefore  described  suit  of  Boeschen,  v. 
MiDonald,  and  the  sherifTs  deed  aforesaid  to  said  Boeschen, 
were  invalid  and  of  no  effect. 

"(9)  That  while  said  action  in  said  United  States  circuit 
court  was  pending,  and  two  days  before  said  judgment 
therein  had  been  rendered,  to-wit,  on  the  twenty-sixth  day 
of  November,  1887,  the  said  George  Cooper,  the  defendant, 
Martin  L.  Cooper's  intestate,  being  still  in  possession  of 
said  lots,  caused  said  dwelling  erected  by  htm  as  aforesaid 
on  said  lots  to  be  removed  therefrom,  and  had  the  same 
on  the  said  twenty-sixth  day  of  November,  1887,  on  the 
street  near  said  lots,  and  afterwards  removed  the  same, 
and  placed  it  upon  another  lot  belonging  to  said  Gteorge 
Cooper,  in  the  same  block,  and  that  in  and  by  said  removal 
of  said  house  from  said  lots  no  injury  was  done  to  the  soil 
of  said  lots,  nor  was  there  any  injury  to  the  inheritance, 
and  said  George  Cooper  removed  nothing  from  said  lots 
except  what  he  had  himself  and  with  his  own  means  placed 
thereon. 

"(10)  That  the  value  of  said  house  at  the  time  of 
removal  was  seven  hundred  dollars  ($700). 

"(11)  That  said  defendant  W.  O.  Allen  did'  not  remove, 
nor  aid  or  assist  or  advise  or  encourage  any  other  person 
to  remove,  said  house;  that  said  Martin  L.  Cooper,  defend- 
ant, did  employ  men  to  remove  said  house,  and  did  direct 
them  in  regard  to  the  same;  but  that  said  Martin  L. 
Cooper,  in  all  that  he  did  in  and  about  the  removal  of 
said  house,  was  only  the  agent  for,  and  acted  only  for  and 
in  behalf  of,  said  Greorge  Cooper,  his  intestate." 

As  conclusions  of  law  the  court  finds,  from  the  foregoing 
facts: 

"(1)  That  the  plaintiff  is  not  entitied  to  recover  from 
any  of  the  defendants  any  sum  whatever  for  said  house,  or 
the  removal  of  the  same. 

"(2)  That  the  defendants  are  entitied  to  judgment  that 
tbey  go  without  day,  and  recover  their  costs  and  disbiirse- 
mttits  from  the  plaintiiZ. 

"E.  D.  Shattuck,  judge," 
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"That  said  mortgage  mentioned  in  finding  of  fact  No.  2 
was  not  produced  at  the  trial  of  this  action,  although  due 
notice  was  served  upon  defendant  and  his  attorneys  to  pro- 
duce the  same,  nor  was  its  absence  a-'counted  for  other 
than  by  the  statement  by  witness  (Morel  and)  that  he  had 
it  when  foreclosure  suit  w  as  pending,  and  had  looked  for 
it  since  this  action  was  begun,  but  that  it  could  not  be 
found,  and  that  said  mortgage  was  never  recorded  in  the 
office  of  the  county  clerk  of  Multnomah  county,  Oregon. 

**E.  D.  Shattuck,  judge." 

1.  It  does  not  affirmatively  appear  from  the  findings  of 
the  court  below  for  what  reason  the  United  States  circuit 
court  for  the  district  of  Oregon  adjudged  the  title  to  the 
premises  described  to  be  in  the  heir  of  A.  C.  McDonald, 
but  no  doubt  it  was  on  the  ground  that  the  circuit  court  in 
which  the  foreclosure  proceedings  were  had  failed  to 
acquire  jurisdiction  over  the  heir  at  law  of  A.  C.  McDonald, 
deceased.  Nor  is  it  material  in  the  form  in  which  this 
record  is  presented.  The  findings,  in  effect,  show  that 
there  was  an  attem]^  ted  foreclosure,  followed  by  a  sale  of 
the  property;  that  such  sale  was  approved  by  the  court, 
and  a  proper  deed  executed  to  Boeschen,  the  plaintiff  and 
mortgagee,  who  became  the  purchaser  at  the  sale,  and 
entered  into  the  possession  by  virtue  of  said  deed.  He 
subsequently  sold  his  interest  in  said  premises,  which 
passed  with  the  possession  thereof  by  mesne  conveyances 
to  George  Cooper,  who  erected  the  house  thereon.  These 
conveyances,  if  they  failed  to  pass  title  to  the  lots  de- 
scribed, operated  as  an  assignment  of  Boeschen's  mortgage 
to  the  successive  grantees  named  in  said  several  deeds. 
JloUnson  v.  Ryan,  25  N.  Y.  320;  Wimlow  v.  Clark,  47  N.  Y. 
261;  Miner  y.  Beekman,  50  N.  Y.  337;  Murdoch  y.  Chapman^ 
9  Gray,  156;  Hinds  v.  Ballou,  44  N.  H.  619;  Smith  v.  Smith, 
15  N.  H.  55;  Lamprey  v.  Nudd,  29  N.  H.  299.  If  the  Boes- 
chen mortgage  was  not  foreclosed,  it  remained  in  full  force 
and  unsatisfied,  and  hy  the  conveyances  set  out  in  the  find- 
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ings  was  owned  by  Greorge  Cooper  at  the  time  he  placed 
the  erections  on  the  lots,  and  in  such  case  his  relation  to 
the  lots  was  that  of  a  mortgagee  in  possession. 

I  am  aware  that  it  was  said  by  this  court  in  Roberta  v. 
SutheTlin,  4  Or.  219,  that  a  mortgagee  who  obtains  posses- 
sion of  the  mortgaged  premises  with  the  assent  of  the 
mortgagor,  after  default  of  the  latter,  may  retain  such 
possession  until  payment  of  the  mortgage  debt.  Such 
possession  is  a  good  defense  against  an  action  of  ejectment 
brought  by  the  mortgagor,  so  long  as  the  mortgage  debt 
remains  unpaid.  This  is  a  correct  statement  of  the  law  as 
far  as  it  goes,  but  it  does  not  go  far  enough.  It  is  true 
Hill's  Code,  §  326,  provides:  *'A  mortgage  of  real  property 
shall  not  be  deemed  a  conveyance,  so  as  to  enable  the 
owner  of  the  mortgage  to  recover  possession  of  the  real 
property  without  a  foreclosure  and  sale  according  to  law." 
This  provision  of  the  statute  is  copied  from  the  Revised 
Statutes  of  the  State  of  New  York  (2  Rev.  St.  p.  312,  §  57); 
but  after  the  enactment  of  this  statute  it  was  held  in  that 
State  that  **if  the  mortgagor,  after  forfeiture,  entered  into 
possession  either  by  the  consent  of  the  mortgagor. or 
by  means  of  legal  proceedings,  he  may  defend  himself 
there,  at  least  till  his  debt  is  paid."  Van  Duyne  v.  Thayre, 
14  Wend.  234.  So  it  was  said  in  Phyfe  v.  Riley,  15  Wend. 
248:  **Now,  by  the  Revised  Statutes,  the  mortgagee  must 
complete  his  title  by  other  proceedings  before  he  brings 
his  suit;  but  if  the  mortgagee,  after  forfeiture,  obtains 
possession  in  some  legal  mode  other  than  by  an  action, 
why  should  the  mortgagor,  or  those  claiming  under  him, 
recover  the  possession  from  the  mortagee  without  paying 
the  money  secured  by  it?"  Miner  v.  Beekman,  supra,  was  a 
case  where  the  mortgagee  bid  off  the  mortgaged  premises 
at  a  void  foreclosure  sale,  and  entered  into  the  possession 
of  the  premises,  and  the  court  held,  if  the  defendants  had 
acquired  the  rights  of  the  mortgagee,  they  could  defend 
their  x>ossession  by  virtue  of  the  mortgage.  So  Shriver  v. 
Shriver,  86  N.  Y.  575,  was  also  a  void  foreclosure  by  reason 
of  the  owner  of  the  property  not  having  beei?  made  a  party 
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to  the  suit,  and  at  the  attempted  sale  under  the  decree  a 
stranger,  and  not  the  mortgagee,  became  the  purchaser  and 
entered  into  the  possession,  and  the  court,  by  Folger,  C.  J., 
said,  distinguishing  the  case  from  Miner  v.  Beekman,  supra: 
'*^The  case  is  supposed  to  be  like  that  of  Miner  v.  Beekman, 
50  N.  Y.  337.  It  is  different  in  an  important  particular. 
There  the  entry  was  by  the  mortgagee,  who  was  also  the 
purchaser  at  the  sale.  He  thus  became  a  mortgagee  in 
possession,  and  could  defend  against  the  owner  of  the 
equity  of  redemption,  or  his  representative,  any  action, 
except  one  for  an  accounting  of  the  rents  and  profits,  and 
to  redeem."  And  this  seems  to  be  the  settled  rule  in  New 
York.  Casey  v.  Buttolph,  12  Barb.  637;  St,  John  v.  Bump- 
steady  17  Barb.  100;  Munro  v.  Merchant,  26  Barb.  383; 
Wvnslow  V.  McCall,  32  Barb.  241;  Randall  v.  Raab,  2  Abb.  Pr. 
307;  Jackson  v.  Bowen,  7  Cow.  13;  Watson  v.  Spence,  20  Wend. 
260;  Madison  Ave,  Baptist  Church  v.  Baptist  Church  in  Oliver 
St,  73  N.  Y.  82;  Trimm  v.  Marsh,  54  N.  Y.  599;  Pell  v.  Ulvier, 
18  N.  Y.  139;  Craft  v.  Merrill,  14  N.  Y.  456.  And  in  such 
case  it  seems  that  an  entry  by  the  mortgagee,  after 
condition  broken,  without  actual  force,  is  sufficient.  In 
Fell  V.  Ulmar,  supra,  it  is  said:  ** Formerly  the  mortgagee 
could  maintain  ejectment,  but  this  is  prohibited  by  the 
Revised  Statutes.  2  Rev.  St.  p.  312,  §  57.  If,  however, 
the  mortgagee  obtains  possession  without  force,  he  is 
entitled,  as  well  since  as  before  the  statute,  to  hold  it 
against  the  mortgagor.  Van  Duyne  v.  TJiayre,  14  Wend. 
233;  Fhyfe  v.  Riley,  15  Wend.  248;  Watsony.  Spetice,  20  Wend. 
260;  Fox  v.  Lipe,  24  Wend.  164;  Olmsted  v.  Elder,  2  Sandf. 
325."  On  the  point  under  consideration  these  authorities 
are  fully  approved  by  the  court. 

It  results,  therefore,  that  while  a  mortgagee  is  not  pex 
mitted  to  maintain  a  possessory  action  to  recover  the  mort- 
gaged premises  by  reason  of  the  default  of  the  mortgagor, 
still,  if  he  can  make  a  peaceable  entry  upon  the  mortgaged 
premises  after  condition  broken,  he  may  do  so,  and  may 
maintain  such  possession  against  the  mortgagor  and  every 
person  claiming  under  him  subsequent  to  the  mortgage, 
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subject  to  be  defeated  only  by  the  payment  of  his  debt. 
This  view  of  the  law  in  no  manner  interferes  with  the  just 
rights  of  the  mortgagor,  and  at  the  same  time  it  does  not 
sacrifice  the  interest  of  the  mortgagee  to  the  merest  tech- 
nicalities of  the  law,  which  have  cometimes  been  permitted 
to  prevail,  and  the  mortgagee  turned  out  of  possession 
stripped  both  of  the  property  and  his  mortgage  debt  as 
well. 

2.  Having  reached  the  conclusion  that  George  Cooper, 
at  the  time  of  the  removal  of  the  house  mentioned  in  the 
pleadings,  was  a  mortgagee  in  possession,  he  is  not  to  be 
treated  as  a  mere  stranger  would  be,  who  went  upon  the 
land  of  another  and  placed  improvements  there  without 
the  consent  of  the  owner.  The  rights  of  a  mortgagee  in 
possession,  who  had  placed  improvements  on  the  mort- 
gaged premises,  came  directly  before  the  court  in  Taylor  v. 
Tovmsend,  8  Mass.  411,  where  it  was  held  that  a  mortgagee, 
after  a  recovery  on  a  bill  in  equity  by  the  mortgagor  to 
redeem,  and  before  possession  taken  under  the  judgment, 
may  lawfully  take  down  and  carry  away  any  buildings 
erected  by  him  on  the  land  mortgaged,  the  materials  of 
which  were  his  own,  and  not  so  connected  with  the  soil 
that  they  cannot  be  removed  without  prejudice  to  it.  And 
Ewell  Fixt  287  says,  in  reference  to  this  case,  that  the 
same  rule  was  here  apparently  applied  as  in  the  relation 
of  landlord  and  tenant,  and  to  this  we  see  no  objection. 
This  party  owned  the  materials  used  in  the  construction  of 
that  house.  He  did  not  ijitend  to  part  with  their  owner- 
ship. He  acted  in  good  faith  in  placing  them  on  another's 
land  while  he  was  in  the  lawful  possession  under  the  belief 
that  he  owned  the  same,  and  upon  the  discovery  of  his 
mistake  removed  his  structure  from  the  land  without  injury 
to  it  and  before  he  was  ousted.  I  confess  it  is  difficult  to 
see  the  justice  of  a  rule  of  law  that  could  by  mere  con- 
struction thus  take  one  man's  property  and  give  it  to 
another,  or,  what  seems  still  more  repugnant  to  every  sense 
of  right,  to  compel  a  party  to  pay  for  his  own  property. 
But  there  Is  authority  for  carrying  the  principle  of  the  right 
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to  remove  even  further.  In  Tyler  v.  Decker,  10  Cal.  435,"  D. 
purchased  a  lot  of  land  at  sherilf's  sale  on  execution,  and 
entered  into  possession,  and  erected  certain  buildings 
thereon,  and  afterwards  removed  the  buildings.  On  the 
same  day  the  buildings  were  removed  the  defendants  in 
the  execution  sold  the  premises  to  T.,  and  a  day  or  two 
afterwards  T.  redeemed  the  lot  from  the  sale,  and  then 
brought  suit  against  D.  to  recover  the  value  of  the  build- 
ings. Held  that,  as  there  was  no  evidence  that  the  build- 
ings were  attached  to  the  soil,  T.  could  not  recover.  Little 
V.  Willfonl  31  Minn.  173, 17  N.  W.  Rep.  282,  is  a  case  where 
a  party  made  a  deed  of  certain  lands  to  '*the  trustees  of  the 
M.  E.  church  for  Elgin  circuit,"  for  a  church  building,  upon 
which  a  building  was  erected,  and  the  title  failing  because 
no  grantees  were  named  in  the  deed,  it  was  held  the  build- 
ing was  properly  removable.  So  in  Wickliffe  v.  Clay,  1 
Dana,  585,  it  w^as  decided  that  where  one  was  in  possession 
of  land  held  bona  fide  as  his  own,  and  had  erected  buildings 
thereon,  he  (or  those  claiming  under  him)  might  remove 
thom  without  incurring  any  responsibility  to  the  owner  of 
the  paramount  title. 

It  was  argued  by  counsel  for  the  appellant  that  while  it 
might  be  true  that  George  Cooper  would  in  equity  have 
been  entitled  to  claim  compensation  for  the  house  placed 
on  the  land,  or  possibly  to  have  been  entitled  to  retain  the 
possession  of  the  property  until  he  had  been  paid  for  his 
imx>rovements,  as  in  Hatcher  v.  Briggs,  6  Or.  31,  the  right 
is  purely  equitable  in  its  nature,  and  must  be  sought  in 
that  forum  only.  If  Greorge  Cooper's  heirs  or  legal  rep- 
resentative were  seeking  compensation  for  betterments 
placed  upon  another's  lands  by  him  in  his  life-time,  no 
doubt  appellant's  contention  might  be  sustained.  If  the 
improvements  were  of  such  a  nature  that  they  were  not 
removable,  such  as  grubbing,  clearing  land,  and  the  like, 
as  in  Hatcher  v.  Briggs^  supra,  then  the  only  remedy  open 
to  him  would  be  in  equity,  w^here  complete  relief  would  be 
administered  on  equitable  principles;  but  when  he  has 
simjily  placed  his  own  chattels  on  such  lands  under  ibe 
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honest  belief  that  he  owned  such  lands,  and  had  reason  so 
to  believe,  and  acted  in  good  faith  in  the  matter,  and  upon 
the  discovery  of  the  true  status  of  the  title  he  removes  such 
chattels,  though  they  had  been  erected  into  a  house,  it  is 
not  perceived  that  he  has  in  any  manner  injured  the  plain- 
tiff, or  that  equity  could  be  successfully  invoked  in  such 
case.  There  is  no  occasion  for  the  interposition  of  equity, 
for  the  reason  that  such  party  has  exercised  the  right  to 
remove  his  chattel,  and  he  has  no  cause  of  suit  against  the 
owner  of  the  land. 

These  conclusions  lead  to  an  «ifn -'manco  of  the  judgment 
of  the  court  below,  and  it  is  so  ordered. 


(Filed  November  4.  1889.] 

JAMES  STEEL,  Respondent,  v.  JOSEPH  HOLLADAY, 
Appellant. 

RscEiVERS— Appealablb  Orbsbs.— Ad  Older  requiring  a  receiyer  to  Join  an  adminis- 
trator In  the  sale  of  certain  property  in  which  the  estate  had  an  interest,  and 
which  was  in  the  hands  of  such  receiver,  is  not  an  appealable  order. 

SQch  an  order  relates  entirely  to  the  management  of  the  property  held  by  the  oourt 
through  its  receiver,  and  in  no  manner  affects  his  Inicrests. 

Appeal  from  the  circuit  court  for  Multnomah  county. 

Williams  db  Wood,  and  Mitchell  &  Tanner,  for  Respondent. 

i?.  &  E.  B.  Williams,  for  Appellant 

Strahan,*  J. — Joseph  Holladay,  being  the  receiver,  with 
George  W.  Weidler,  of  certain  property  of  the  late  Ben 
Holladay,  appointed  by  the  circuit  court  of  Multnomah 
county  in  a  proper  proceeding  pending  before  it,  was 
required  by  sa;id  court,  by  an  order  duly  made,  to  join 
James  Steel,  administrator  with  the  will  annexed  of  said 
Ben  Holladay,  in  a  sale  of  said  property,  for  the  purpose 
of  paying  the  debts  of  said  deceased,  from  which  order 
this  appeal  is  taken.  A  motion  was  made  to  dismiss  the 
appeal  on  the  ground  that  the  order  is  not  an  appealable 
one,  and  by  consent  of  counsel  said  motion  was  submitted 
at  the  hearing,  in  connection  with  an  argument  upon  the 
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merits  by  the  respective  counsel.     The  motion  to  dismiss 
the  appeal  will  be  first  considered. 

Section  535,  Hiirs  C!ode,  declares  in  what  cases  an  appeal 
is  allowed,  as  follows:  **A  judgment  or  decree  may  be 
reviewed  as  prescribed  in  this  title,  and  not  otherwise. 
An  order  affecting  a  substantial  right,  and  which  in  effect 
determines  the  action  or  suit  so  as  to  prevent  a  decree 
therein,  or  a  final  order  affecting  a  substantial  right,  and 
made  in  a  proceeding  after  judgment  or  decree  for  the 
puri)ose  of  being  reviewed,  shall  be  deemed  a  judgment  or 
decree."  The  only  question  is,  is  this  **  a  final  order  affect- 
ing a  substantial  right,  made  in  a  proceeding  after  judg- 
ment or  decree?"  Two  objections  have  been  suggested 
in  support  of  the  motion  to  dismiss:  ( 1)  That  the  order 
appealed  from  is  not  final,  and  (2)  that  it  does  not  affect  a 
substantial  right.  These  two  objections  may  be  considered 
together.  It  is  not  perceived  on  what  ground  the  finality 
of  this  order  can  be  placed,  or  in  what  manner  it  affects  a 
substantial  right.  A  receiver  is  the  officer  of  the  court 
appointing  him,  and  subject  to  its  orders  and  control  in 
respect  to  the  property  coming  into  his  possession,  and 
any  interference  with  such  property  by  an  unauthorized 
person  is  punishable  as  a  contempt  of  court.  Beach,  Eec 
g  237;  3  Pom.  Eq.  Jur.  §  1336.  An  order  refusing  to  vacate 
the  appointment  of  a  receiver  was  held  not  appealable  in 
Hottenstein  v.  Conrad,  5  Kan.  249,  which  was  followed  in 
Rolling  Mill  Co,  v.  Railroad  Co,,  31  Kan.  90,  on  the  ground 
that  such  an  order  was  not  **a  final  order,"  and  this 
authority  was  again  followed  in  Anderson  v.  Higgins,  35  Kan. 
201.  So  in  Stebbins  v.  Savage,  5  Mont.  253,  it  was  held  that 
an  order  appointing  a  receiver  was  not  subject  to  appeal; 
and  the  like  ruling  was  made  in  United  States  v.  Late  Corpo- 
ration, etc,  16  Pac.  Rep.  723.  And  in  Farson  v.  Gorham, 
7  N.  E.  Rep.  104,  it  was  held  that  an  order  removing  a 
receiver  was  not  a  final  and  appealable  order,  within  sec- 
tion 67  of  the  practice  act,  and  that  a  case  could  not  be 
taken  piecemeal  to  the  supreme  court.  So  in  Ostrander  v. 
Weber,  21  N.  E.  Rep.  112,  it  was  held  that  orders  appoint- 
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ing  a  receiver,  directing  a  sale,  etc.,  are  not  reviewable, 
they  being  proper  to  the  action,  and  within  the  discretion 
of  the  court,  and  the  action  being  of  equitable  cognizance, 
and  the  same  principle  is,  in  effect,  announced  in  Enieric  v. 
Alvarado,  64  Cal.  529;  For  gay  v.  Conrad,  6  How.  201.  Cases 
may  be  found  where  an  appeal  by  a  receiver  has  been 
entertained;  but  such  appeal  was  generally  from  an  order 
or  decree  that  was  final, — such  as  the  allowance  or  dis- 
allowance of  compensation,  the  distribution  of  the  fund  in 
court,  and  the  like;  but  in  every  such  case  the  order  must 
not  be  interlocutory  merely,  but  final.  The  order  appealed 
horn  in  this  case  was  in  no  sense  final,  nor  did  it  in  any 
manner  affect  any  substantial  right  of  the  appellant. 

It  follows  that  the  order  appealed  from  was  not  an  ap- 
pealable order,  and  the  motion  to  dismiss  must  be  allowed. 


[  Filed  Kovember  4,  1889.  ] 

W.  F.  MASON,  Respondent,  v.  R.  M.  RINER,  Appellant. 

Action  to  Recovsr  Damages—"  Opbn  Motual  Accoodkt"— Co8T».--In  aa  actioo  to 
recover  damages  for  the  breach  of  a  contract,  If  the  plalnttfT  recover  I«m  than  $50 
be  cannot  recorer  costs  under  subdiTialoa  3,  I  549,  HUra  Coilc.  aJthough  the 
defendant's  answer  may  contain  a  counter-claiin  for  ntore  than  %\iO,  which  couutor- 
claim  Is  founded  on  an  aecount. 

AccouKTB—MirrtTALiTT.— Where,  in  sach  a  caae.  the  plaiutlfT  reoovexv  less  than  $00,  he 
cannot  recover  costs  unlctw  there  be  open  mutual  accouuts  iuvolved,  which,  taken 
together  on  both  sides,  shall  exceed  9150. 

Appeal  from  the  circuit  court  for  Multnomah  county. 

E,  M.  Cake,  for  Appellant. 

/.  if.  Woodioard,  for  Respondent 

Strahan,  J. — This  is  an  appeal  from  the  judgment  of 
the  circuit  court  for  Multnomah  county,  allowing  the 
plaintiff  costs  where  he  had  a  verdict  for  only  $5.  The 
plaintiff  claims  that  the  action  involved  an  open  mutual 
account  of  more  than  $150,  and  that  a  verdict  for  any  sum 
in  such  case  entitled  him  to  costs.  What  the  action 
involved  must  be  determined  by  the  pleading.  The 
complaiut  states,  in  .substance,  that  defendant  had  sold  to 
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one  Sarah  A.  Wilson,  the  right  to  sell  a  certain  patent 
washing-machine  in  the  county  of  Multnomah,  Or.;  that 
said  Sarah  A.  Wilson  becoming  insolvent  and  unable  to 
pay  defendant  all  that  was  due  from  her  to  defendant  for 
such  right  to  sell,  defendant  solicited  plaintiff  to  assume 
the  balance  of  payments  then  due  from  said  Wilson  to 
defendant,  agreeing,  in  consideration  of  such  assumption 
of  said  payments  by  plaintiff,  to  devote  his  time  and 
attention  to  the  sale  of  said  washing-machines  in  said 
county,  and  to  sell  sufficient  of  said  machines  that  the 
profits  thereon  would  and  should  reimburse  and  compensate 
plaintiff  for  all  moneys  paid,  laid  out,  or  expended  on  said 
washing-machines;  that  the  plaintiff  assumed  the  owner- 
ship of  said  right  and  the  said  balance  of  payments  as 
aforesaid,  and  at  various  times  expended  the  sum  of 
§326.05  on  said  machines;  that  defendant  did  not  devote 
any  time  or  attention  to  the  sale  of  the  machines  as  he 
agreed,  and  without  such  assistance  the  right  to  sell  was 
worthless,  and  plaintiff,  deeming  himself  damaged  in  the 
amount  he  paid  out  on  the  machines,  demands  judgment 
in  the  sum  of  1^326.05.  The  answer,  after  denying  the 
allegations  of  the  complaint,  alleges,  by  way  of  counter- 
claim, that,  some  time  prior  to  February  15,  1886,  defend- 
ant sold  to  one  Sarah  A.  Wilson  the  right  to  sell  a  patent 
washing-machine  for  the  whole  State  of  Oregon,  and  that 
subsequently  the  plaintiff  purchased  of  the  said  Sarali  A 
Wilson  the  right  to  sell  the  said  machine  in  the  county  of 
Multnomah,  in  said  State  of  Oregon;  that  between  the 
twenty-fifth  day  of  March,  1886,  and  the  fifth  day  of  April, 
1886,  at  the  plaintiff's  special  instance  and  request,  and  in 
consideration  of  plaintiff's  promise  to  pay  the  defendant's 
expenses  and  for  his  time,  the  defendant  came  from 
Minneapolis,  Minn.,  to  Portland,  Or.,  to  assist  the  plaintiff 
in  the  sale  of  said  machines  in  Multnomah  county.  Or.,  and 
remained  in  Portland  for  a  period  of  ten  days,  assisting  the 
plaintiff  in  and  about  the  sale  and  management  of  said 
machines;  that  the  defendant  laid  out  and  expended  in 
railroad  fare  in    coming    from    Minneapolis,    Minn.,    lo 
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Portland,  Or.,  and  in  returning  thereto,  the  sum  of  $240; 
and  expended  in  board  while  in  Portland  the  sum  of  $2  per 
day  for  ten  days;  and  that  defendant's  time  was  reasonably 
worth  $10  per  day;  in  all,  $360.  The  answer  further 
alleges,  by  way  of  counter-claim,  that,  at  plaintiff's  special 
instance  and  request,  he  employed  an  agent  for  plaintiff  to 
sell  said  machines  in  Multnomah  county,  Or.,  and  paid  said 
agent's  expenses  in  coming  from  Dayton,  Wash.,  to  Port- 
land and  in  return  thereto — the  sum  of  $20 — and  $25  for 
services  for  the  plaintiff  while  in  Portland;  in  all,  the  sum 
of  $45.  And  the  defendant  demands  judgment  for  the  sum 
of  $360.  The  reply  denied  the  new  matter  contained  in 
the  answer. 

Whether  the  plaintiff  is  entitled  to  costs  in  this  case 
depends  on  section  549,  Hill's  Code,  as  follows:  ** Costs 
are  allowed,  of  course,  to  the  plaintiff  upon  a  judgment  in 
his  favor  in  the  following  cases:  *  *  *  3.  In  an  action 
involving  an  open  mutual  account,  where  it  appears  to  the 
satisfaction  of  the  court  that  the  sum  total  of  such  accounts 
of  both  parties  exceeds  one  hundred  and  fifty  dollars." 
The  plaintiff's  action  is  not  founded  on  an  account.  It  is 
for  a  breach  of  contract,  whereby  he  alleges  he  was 
damaged  m  the  sum  of  $326.05.  The  sum  is  unliquidated. 
Under  this  state  of  the  record  it  is  not  possible  for  the 
action  to  involve  *  *  an  open  mutual  account. "  No  difference 
what  kind  of  a  counter-claim  the  defendant  may  plead,  an 
open  mutual  account  cannot  be  involved.  The  plaintiff 
sets  up  no  account  whatever,  and  the  element  of  mutuality 
is  therefore  lacking,  even  if  it  be  conceded  that  the 
defendant's  answer  involves  an  account.  I  think  it  clear 
that  no  mutual  account  was  involved  in  this  case,  and  that 
the  court  erred  in  allowing  the  plaintiff  costs. 

The  plaintiff  not  being  entitled  to  costs,  the  defendant  is 
so  entitled,  of  course.  The  judgment  for  the  costs  must 
therefore  be  reversed,  and  the  cause  remanded  to  the 
court  below,  with  directions  to  enter  a  judgment  in  favor 
of  the  defendant  for  costs. 
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statement  of  facts, 
[Filed  November  4,  1889.] 

GUS.    ROSENBLAT,    Appellant,  v.  R.   S.    PERKINS, 
Respondent. 

While  a  verba]  lease  of  real  property  for  a  longer  term  than  one  year  is  void  by  the 
statute  of  fVaiidfl,  so  that  neither  party  thereto  can  enforce  its  terms  as  against  the 
other,  yet  if  the  lessee  enter  into  possession  of  the  property  under  the  lease,  and 
pay  his  rent  to  the  lessor,  who  accepts  the  same,  obligations  may  thereby  be  created 
in  reference  to  the  occupation  of  the  property  that  will  be  legally  bindiDg*upon  the 
parties. 

The  acts  of  the  parties  under  such  a  lease  may  create  in  the  lessee  an  estate  from  year 
to  year. 

To  terminate  an  estate  fVom  year  to  year  by  notice  roquires  the  giving  of  such  a  notice 
as  is  prescribed  in  g  '2991,  Co6e  of  General  Laws  of  Oregon. 

The  provisiuns  of  the  forcible  entry  and  detainer  act  applicable  to  the  removal  of  a 
tenant  (§  3519,  Code  of  General  Laws  of  Oregon)  can  only  be  enforced  us  against  a 
tenant  who  is  wrongfully  Inpossesifdon  of  the  demised  premises,  or  who  is  doing  or 
neglecting  something  in  violation  of  his  duty  to  his  landloixi,  in  view  of  the  rela- 
tions existing  between  him  and  the  latter,  and  a  remedy  under  said  Act  cannot  be 
taken  against  a  tenant  fh>m  year  to  year,  until  the  tenancy  is  determined  by  notice 
as  provided  in  said  section  2987,  or  by  an  agreement  between  the  parties. 

A  tenant  in  possea^on  of  demised  premises,  without  any  written  lease  or  agreement 
therefor,  cannot  be  dispossessed  under  the  said  Act,  unless  he  is  in  by  wrong. 

Appeal  from  a  judgment  of  the  circuit  court  for  the 
county  of  Multnomah,  rendered  upon  an  appeal  to  that 
court  from  a  judgment  of  a  justice  of  the  peace,  in  proceed- 
ings of  forcible  entry  and  detainer. 

The  appellant  instituted  the  proceeding  in  the  justice's 
court  to  remove  the  respondent  from  certain  premises, 
consisting  of  real  property  situated  in  the  city  of  Portland, 
county  of  Multnomah;  claiming  that  the  latter  unlawfully 
withheld  the  same  from  him.  The  justice  of  the  peace 
gave  the  appellant  judgment  for  the  restitution  of  the 
premises;  from  which  the  respondent  appealed  to  the  said 
circuit  court,  where  the  case  was  tried  without  a  jury. 
Upon  said  trial  the  circuit  court  found  the  following  facts 
and  conclusions  of  law: 

FINDING  OF  FACTS. 

1.  That  the  respondent  and  one  Holton,  under  the  name 
of  Holton  &  Perkins,  occupied  the  premises  in  controversy 
under  a  written  lease  made  by  S.  Rosenblat,  the  appel- 
lant s  testator,  from  November  1,  1885,  till  October  31, 
1887,  at  which  date  said  written  lease,  by  its  terms,  expired. 
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2.  That  the  respondent  alone,  said  Hoi  ton  having  ceased 
his  connection  with  the  respondent,  remained  in  possession 
of  said  premises,  as  ten^.nt  from  month  to  month,  at  a  rent 
reduced  from  $45  a  month  to  137.50  a  month,  till  about  or 
on  the  ninth  day  of  March,  1888. 

3.  That  on  or  before  said  ninth  day  of  March,  1888,  the 
said  S.  Rosenblat,  who  was  the  owner  of  said  premises, 
entered  into  a  verbal  agreement  with  resjwndent  whereby 
the  said  S.  Rosenblat  orally  leased  to  the  respondent,  and 
the  respondent  orally  agreed  to  take  and  use,  said  premises 
for  a  term  to  commence  March  10,  1888,  and  to  terminate 
on  the  twenty-eighth  day  of  October,  1890,  at  the  monthly 
rental  of  $37.50  a  month,  with  a  proviso  that  if  the  said  S. 
Eosenblat,  or  his  heirs,  should  proceed  to  erect  on  said 
premises  a  brick  building,  or  if  said  S.  Rosenblat  should 
sell  said  premises, — neither  of  which  said  events  had 
occurred  when  this  action  was  begun, — then  respondent 
should  quit  and  surrender  up  to  said  Rosenblat,  or  his  heirs 
and  assigns,  said  premises.  That  respondent  remained  in 
possession  of  said  premises,  pursuant  to  said  oral  agree- 
ment with  appellant*s  testator,  paying  the  stipulated  rent 
of  $37.50  per  month,  which  was  accepted  by  appellant; 
and  that  he  is  still  in  possession,  claiming  under  said 
agreement  and  oral  lease. 

4.  That  on  the  ninth  day  of  March,  1889,  the  appellant 
caused  to  be  served  on  the  respondent,  at  Portland,  Oregon, 
a  written  notice  to  quit  and  surrender  up  said  premises  to 
appellant  on  the  thirty-first  day  of  March,  1889;  and  on 
the  first  day  of  April.  1889,  appellant  demanded  possession 
from  the  respondent,  which  the  latter  refused  to  deliver, 
and  declared  to  appellant's  agent,  who  served  said  notice 
to  quit,  that  he  would  not  quit  nor  surrender  up  said  prem- 
ises without  litigation. 

CONCLUSIONS  OF  LAW. 

1.  That  the  respondent,  by  virtue  of,  and  under  the 
above  oral  agreement  or  lease,  took  and  had  in  said  prem- 
ises an  estate  as  tenant  from  year  to  year. 


158  ROSENBLAT    V.    PERKINS.  [Sup.  Ct. 

Opinion  of  the  Court— Thayer,  C.  J. 

2.  That  no  sufficient  notice  to  quit  was  served  on 
respondent. 

3.  That  respondent  was  not  guilty,  and  appellant  was 
not  entitled  to  the  possession  of  the  premises  in  controversy. 

4.  That  respondent  was  entitled  to  judgment  for  costs 
and  disbursements. 

Upon  which  findings  the  judgment  appealed  from  was 
entered. 

T,  A,  StepTiena,  for  Appellant. 

H.  T.  Bingham^  for  Respondent. 

Thayer,  C.  J. — The  appellant's  counsel  has  presented 
on  the  appeal  two  questions  for  the  consideration  of  this 
court: 

1.  Did  the  respondent  lease  said  property  from  the 
appellant's  testator  under  a  verbal  lease  from  month  to 
month,  at  a  monthly  rental  of  $37.50,  as  alleged  in  api)el- 
lant's  complaint  ? 

2.  Was  there  sufficient  evidence  to  prove  the  making  of 
the  lease  set  out  in  respondent's  amended  answer  ?  If 
there  was,  is  not  said  alleged  lease  or  agreement  within 
the  statute  of  frauds,  and  therefore  void  ? 

This  court  has  nothing  to  do  with  the  questions  of  fact 
involved  in  the  counsel's  inquiry.  The  circuit  court  found 
what  the  fact  was  in  relation  to  that  matter,  and  we  have 
no  right  to  review  its  findings,  if  supported  by  any  evi- 
dence tending  to  prove  it.  Under  the  circumstances,  we 
must  regard  the  fact  as  having  been  proven,  and  consider 
its  effect  as  a  matter  of  law.  The'question  for  us  to  deter- 
mine is,  what  are  the  legal  relations  of  the  parties  under 
the  facts  as  found  by  the  circuit  court?  The  main  point 
in  the  case  is  as  to  the  effect  of  the  verbal  agreement 
made  between  S.  Rosenblat,  appellant's  testator,  and  tlie 
respondent,  entered  into  on  or  about  the  ninth  day  of 
March,  1888,  for  the  leasing  of  the  premises,  as  stated  in 
the  third  finding  of  facts,  above  set  out.  The  only  nght 
as  I  understand,  which  the  respondent  had  to  the  occu- 
pancy of  the  premises  when  the  forcible  entry  and  detainei* 
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proceeding  was  begun  against  him  arose  out  of  said  agree- 
ment, and  the  conduct  of  the  parties  which  took  place 
under  it.  Said  counsel  contends  that  the  said  verbal  agree- 
ment was  void  by  the  statute  of  frauds,  and  that  the 
respondent  cannot  claim  any  right  to  the  possession  of 
the  premises  under  it.  That  such  an  agreement  is  void 
under  subdivisions  1  and  6  of  section  785  of  the  Civil  Code, 
thefe  can  be  no  question.  That  is,  the  terms  of  the  agree- 
ment could  not  be  enforced.  If  either  of  the  parties  to  it 
had  gone  into  a  court  of  justice,  and  undertaken  to  compel 
the  other  to  comply  therewith  or  to  pay  damages  for  a 
non-compliance  with  its  terms,  the  court  would  unhesitat- 
ingly have  said  that  it  -was  void.  So  long  as  the  parties  to 
such  an  agreement  remain  inactive  in  regard  to  its  execu- 
tion, it  is  inoperative.  But,  on  the  other  hand,  where  the 
parties  acquiesce  in  the  agreement,  and  proceed  to  carry 
out  its  terms,  binding  obligations  may  thereby  be  created. 
Thus,  a  verbal  agreement  to  lease  land  for  a  longer  term 
tlian  one  year  is  invalid  in  the  outset;  but  if  the  tenant  enter 
under  it,  pay  rent,  and  remain  longer  than  one  year,  with 
the  assent  of  the  landlord,  a  tenancy  from  year  to  year  is 
thereby  created,  with  all  the  rights  and  incidents  which 
attach  to  that  kind  of  tenancy.  It  would  bo  unjust  and 
fraudulent  to  permit  the  landlord,  after  agreeing  that  the 
tenant  might  enter  and  occupy  his  premises  on  condition 
of  paying  him  rent,  and  the  latter  enters  and  complies 
therc^with,  to  then  treat  the  tenant  as  a  trespassor.  The 
statute  which  the  appellant's  counsel  relies  upon  was  not 
passed  to  enable  land-owners  to  perpetrate  frauds,  or  exer- 
cise bad  faith.  The  agreement  in  such  a  case  is  void,  at 
the  o^jtion  of  the  parties,  or  either  of  them;  but  if  they 
both  see  fit  to  engage  in  the  execution  of  its  terms,  and  do 
acts  under  it,  they  may  thereby  establish  such  a  relation 
between  themselves  as  the  law  will  recognize  and  enforce. 
Under  the  facts  as  found  by  the  learned  circuit  court,  the 
respondent  clearly  became  a  tenant  of  the  premises  in  con- 
troversy from  year  to  year.  This  view  is  in  harmony  with 
the  decisions  of  this  court  in  Garrett  v.  Clarke  6  Or.  464 
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and  Williams  v.  Ackerman,  8  Or.  405,  which  I  think  laid 
down  the  true  rule  upon  the  subject.  Under  this  view,  the 
position  of  the  appellant's  counsel  is  untenable. 

But  how  such  a  tenancy  is  terminated  under  our  statute 
is  a  somewhat  perplexing  question.  We  have  a  general 
statute  which  provides  as  follows:  **  All  estates  at  will  or 
by  sufferance  may  be  determined  by  either  party,  by  three 
months'  notice,  in  writing,  given  to  the  other  party,  and 
when  the  rent  reserved  in  a  lease  at  will  is  payable  at 
periods  of  less  than  three  months,  the  time  of  such  notice 
shall  be  sufficient  if  it  be  equal  to  the  interval  between  the 
times  of  payment;  and  in  all  cases  of  neglect  or  refusal  to 
pay  the  rent  due  on  a  lease  at  will,  fourteen  days'  notice 
to  quit,  given  in  writing  by  the  landlord  to  the  tenant, 
shall  be  sifficient  to  determine  the  lease."  §  2987,  Code  of 
General  Laws  of  Oregon.  This  provision  was  adopted  in 
1854  by  the  Territorial  legislature,  and  was  continued  in 
force  by  the  terms  of  the  constitution  of  the  State,  Then 
we  have  the  forcible  entry  and  detainer  Act,  adopted  in 
1866,  which  seems  to  have  been  thrust  into  the  statute 
without  regard  to  its  harmony  or  fitness  with  the  other  pro- 
visions thereol  Section  11  of  that  Act,  which  is  §  3519  of 
the  Code  of  Gteneral  Laws  of  Oregon,  provides  as  follows: 
'  *The  following  shall  be  deemed  cases  of  unlawful  holding, 
by  force,  within  the  meaning  of  this  chapter  [Act]:  (1) 
When  the  tenant  or  person  in  jwssession  of  any  premises* 
shall  fail  or  refuse  to  pay  any  rent  due  on  the  lease  or 
agreement  imder  which  he  holds,  or  deliver  up  the  posses- 
sion of  said  premises  for  ten  days  after  demand  made,  in 
writing,  for  such  possession;  (2)  when,  after  a  notice  to 
quit  as  provided  in  this  chapter  [Act],  any  x)erson  shall 
continue  in  the  j)ossession  of  any  premises  at  the  expiration 
of  the  time  limited  in  the  lease  or  agreement  under  which 
such  person  holds,  or  contrary  to  any  condition  or  covenant 
thereof,  or  without  any  written  lease  or  agreement  there- 
far.  "  The  notice  to  quit,  as  provided  in  the  Act,  is  required 
to  be  in  writing,  and  to  be  served  upon  the  tenant  for  the 
period  of    ten  ds^s   before    the    commencement  of  the 
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proceedings  to  dispossess  him,  unless  the  leasing  or 
occupation  is  for  the  purpose  of  farming  or  agriculture,  in 
which  case  it  must  be  served  for  the  period  of  ninety  days 
before  the  commencement  thereof.  Whether  it  was 
intended  by  this  Act  to  change  the  mode  of  terminating 
estates  by  will  or  by  sufferance  as  provided  in  the  former 
statute,  does  not  appear.  It  would  seem,  however,  that  an 
occupant  might,  in  accordance  with  its  provisions,  be 
dispossessed  by  the  owner  of  the  premises  while  the 
relation  of  landlord  and  tenant  still  existed  between  them. 
The  remedy  given  by  the  Act  in  such  a  case  is  eminently 
proper  where  the  tenant  has  failed  to  pay  the  rent  due 
upon  the  lease,  or  continues  in  possession  contrary  to  a 
condition  or  covenant  contained  therein,  or  continues  in 
possession  at  the  expiration  of  the  time  limited  in  the 
lease.  But  to  summarily  remove  him  because  he  is  hold- 
ing without  any  written  lease  or  agreement  therefor,  where 
his  holding  is  lawful  (as  it  might  be  and  he  have  no  written 
lease  or  agreement),  would  be  an  outrage  upon  justice.  I 
think  the  Act  only  has  in  view  the  removal  of  a  tenant  who 
is  in  by  wrong,  or  who  is  doing  or  neglecting  something  in 
violation  of  his  duty  ta  his  landlord  in  view  of  the  relation 
existing  between  him  and  the  latter.  The  legislature 
certainly  did  not  intend  by  it  that  a  tenant  rightfully  in 
possession  of  the  premises,  and  who  had  complied  with 
the  condition  of  the  lease  or  agreement  under  which  he 
held,  although  such  lease  or  agreement  was  by  parol, 
could  be  so  dispossessed.  The  question  as  to  the  effect  of 
the  act  upon  the  rights  of  the  respondent  herein  was  not 
discussed  by  counsel  at  the  hearing,  and  I  should  not  have 
noticed  it  had  not  its  provisions,  taken  literally,  have  had 
so  important  a  bearing  upon  the  case.  Estates  from  year 
to  year  continue  for  an  uncertain  number  of  fixed  periods 
of  time.  Originally  the  fixed  period  of  time  was  one  year; 
j  but  the  term  "year,"  as  now  used,  is  merely  descriptive, 
■  and  the  estate  includes  tenancies  from  month  to  month, 
etc.    If  the  rent  reserved  is  annual,  the  fized  period  of 
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time  is  a  year,  though  the  rent  be  payable  at  stated  inter- 
vals during  the  year. 

In  case  of  yearly  tenancies,  the  English  rule  requires  six 
mojlhs'  notice  to  determine  the  tenancy.  In  America,  the 
length  of  time  for  the  notice  has  been  variously  fixed  by 
statute.  Where  the  letting  is  for  a  less  time  than  one  year 
the  period  for  notice  is  fixed  by  the  manner  of  paying  rent 
If  the  rent  is  paid  monthly,  a  month's  notice  is  required, 
etc.  If  no  notice  is  given,  the  tenancy  continues  for  another 
term;  and  so  on.  The  tendency  of  the  courts  is  to  construe 
all  general  or  doubtful  tenancies  into  estates  from  year  to 
year;  and  parol  leases  which,  under  the  statute  of  frauds, 
constitute  estates  at  will,  are  turned  into  estates  from  year 
to  year  by  the  payment  and  acc>eptance  of  rent,  or  other 
circumstances  indicating  that  that  is  the  intention  of  the 
parties. 

So,  where  the  tenant  holds  over  after  the  expiration  of  a 
]ease  for  years,  he  will  be  considered  as  a  tenant  from  year  to 
year.  6  Amer.  &  Eng.  Ency.  Law,  888,  889.  The  definition 
here  given  of  estates  from  year  to  year,  and  the  description 
of  their  incidents,  are  sanctioned  by  the  courts  and  writers 
of  text-books.  In  order  to  terminate  such  an  estate,  notice 
must  be  given  by  one  of  the  parties  of  an  intention  to  deter- 
mine it;  and  it  follows  that  until  such  notice  is  given  the 
tanant  cannot  be  regarded  as  a  wrong-doer.  Such  estates 
partake  of  the  nature  of  an  estate  at  will;  and  under  the 
old  rule,  as  said  by  this  court  in  Garrett  v.  Clark,  supra, 
**the  tenancy  would  probably  be  deemed  one  merely  at 
will."  I  think  that  it  would  require  such  a  notice  as  spec- 
ified in  said  section  2987,  Code  Gteneral  Laws  of  Oregon,  to 
determine  them;  and  that,  until  such  notice  was  given,  no 
proceeding  under  the  said  forcible  entry  and  detainer  Act 
could  properly  be  taken.  This  seems  to  have  been  the 
view  entertained  by  the  learned  circuit  court,  and  which, 
in  my  opinion,  is  correct. 

The  judgment  appealed  from  will  be  affirmed. 
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JOSEPH   MORIN,  Respondent,  v.  MULTNOMAH   CO., 
Appellant. 

A  coanty,  under  the  laws  of  this  State,  Is  a  mere  creature  of  the  statute.  Its  officers 
bave  no  inherent  authority,  and  can  only  do  thoM  acts  which  the  legislature  has 
prescribed.  This  rule  obtains  In  regard  to  every  civil  or  political  agency  of  the 
government  deputed  to  exercise  special  and  limited  powers, 
^'beie  an  iaformaiipu  was  filed  against  C.  accusing  him  of  the  crime  of  mayhem  for 
inutilating  the  person  of  M.,  at  a  certain  county  in  the  State,  and  the  latter  was  a 
witness  in  the  proceedings  thereon  before  the  examining  magistrate,  who  required 
bim  to  give  an  undertaking,  with  surety,  in  the  sum  of  SdOO  for  his  appearance  as  a 
Witness  at  the  trial  of  C.  upon  any  indictment  which  might  be  found  against  the 
Matter  by  the  grand  Jury  for  such  county  on  sccount  of  the  accusation ;  and  M., 
^^^g  nnaequainted  In  the  community  where  he  was  stopping,  and  where  the 
alleged  offence  was  charged  to  have  been  committed,  failed  to  give  such  undertak- 
.  "^t  and  was  thereupon  held  by  the  magistrate  to  appear  as  such  witness,  and  was 

'f^'^Ined  during  the  interval  between  that  time  and  the  time  of  such  trial,— a  period 

w  seventeen  days. 
^^,  that  M.  bad  no  right  of  action  against  such  county  for  his  loss  of  time ;  that  there 

Hits  00  contract  on  the  part  of  the  county  to  pay  therefor,  either  express  or  implied; 

ti^at  ^he  county  bad  no  authority  to  enter  into  any  such  contract,  for  the  reason 

tYi»t  the  legislature  had  not  granted  it  power  to  do  so. 
Kor  did  ibe  county  neglect  or  violate  any  duty  it  owed  M.,  that  he  was  held  as  a  witness 

\»'  order  of  the  examining  magistrate  under  an  authority  vested  in  him  by  law, 

vhich  the  county  had  no  right  whatever  to  control. 
fleld,MtA«r,  that  if  the  compulsory  services  performed  by  M.  in  attending  srnd  giving 
testimony  at  the  trial  against  C.  was  demcuiding  his  particular  services,  within  the 
meaning  of  the  clause  in  the  constitution  of  the  State  which  provides  as  follows: 
"Kor  shall  the  particular  services  of  any  man  be  demanded  without  Just  com- 
pensation,"-it  would  not  follow  that  M.  could  claim  compensation  there- 
for  as  against  the  county;  that  the  duty  of  providing  for  the  observance  of  said 
clause  of  the  constitution  does  not  devolve  upon  counties,  but  upon  the  legislature, 
and,  if  Uie  latter  fails  in  the  performance  thereof,  it  does  not  follow  that  the  former 
vill  become  liable  therefor ;  nor  have  the  courts  any  discretion  to  compel  them  to. 

^i**i  fweecer,  that  such  services  were  not  "  particular  services,"  within  the  meaning  of 
ihe  constitution,  but  that  they  belonged  to  that  class  of  general  services  which 
every  man  is  bound  to  render  for  the  general  as  well  as  his  own  individual  good. 

^e  doctrine  upon  this  point  announced  In  Daly  v.  MuUnamah  Co.,  14  Or.  20,  approved. 

Appeal  from  the  circuit  court  for  Multnomah  county. 

The  respondent  commenced  an  action  against  the  county 
to  recover  pay  for  his  services  for  the  time  during  which 
he  was  held  in  order  to  compel  his  appearance  as  a  witness 
in  the  case  of  State  v.  Cody,  Issue  having  been  joined  in 
Xhe  action,  the  same  was  tried  by  the  court,  and  the  follow- 
ing facts  and  conclusions  of  law  found:  **(1)  That  on  tlie 
nineteenth  day  of  March,  1889,  the  plaintiff  was  an  inhabi- 
tant of  the  county  of  Multnomah,  and  resided  and  had  his 
place  of  employment  within  a  half  mile  of  the  court  house, 
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where  the  circuit  court  held  its  sessions  in  and  for  said 
county.  (2)  That  on  said  nineteenth  day  of  March,  1889, 
there  was  a  preliminary  examination  held  before  the  police 
judge  of  the  city  of  Portland,  Oregon,  at  a  place  witliin  a 
half  mile  of  the  plaintiffs  residence,  at  which  examination 
one  A.  J.  Cody  was  charged,  by  the  plaintiff,  with  the 
crime  of  mayhem,  and  the  plaintiff  was  then  and  there 
present  as  a  witness,  and  upon  said  examination  the  said 
A.  J.  Cody  was  held  to  answer  before  the  grand  jury 
for  said  crime;  and  the  said  police  judge  then  and 
there  ordered  that  Joseph  Morin,  the  plaintiff  herein, 
be  held  as  a  witness  in  the  sum  of  (500;  and  thereafter, 
on  the  second  day  of  April,  1889,  the  police  judge  issued 
a  commitment  reciting  and  directing  as  follows:  'And 
he  (said  Morin)  having  failed  to  give  such  bail,  is  com-  \ 
mitted  to  the  county  jail  of  this  county,  to  be  held  as  j 
such  witness;'  and  thereupon,  by  a  commitment  in  the  , 
usual  form,  commanded  the  sheriff  of  Multnomah  county 
to  receive  said  Morin  into  his  custody,  and  detain  him 
until  lawfully  discharged.  (3)  That,  in  pursuance  of  said 
proceedings  and  commitment,  the  said  sheriff  received  and  | 
took  into  his  custody,  on  the  second  day  of  April,  1669,  ' 

the  said  Morin,  and  detained  him  in  jail  for  the  period  of  | 
seventeen  days.  (4)  That  said  Morin  was  also  held  in  ! 
custody  pursuant  to  the  original  order  of  March  19,  hold-  i 
ing  him  as  a  witness,  and  from  the  nineteenth  of  March, 
1889,  in  the  city  jail,  imtil  said  second  day  of  April,  1869. 
(5)  That  said  Morin  was  a  servant  and  employe  at  the 
Holton  hotel,  in  the  city  of  Portland,  at  the  time  of  the 
arrest  of  said  Cody,  and  had  recently  come  to  the  city  of 
Portland,  had  few  acquaintances,  and  was  unable  to  give 
the  bail  required  of  him  when  held  as  a  witness,  and  was 
in  actual  custody,  in  pursuance  of  the  order  of  said  police 
judge,  a  period  of  twenty -eight  days,  and  upwards.  (6) 
That  the  reasonable  value  of  said  Morin's  time  and  services 
while  so  in  custody  was  S56,  and  liis  board  furnished  for 
the  same  period  was  $12;  leaving  the  net  value  of  said 
Morin*s  time  while  in  custody  ^44.     (7)  That  the  said  A 
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J.  CJody  was  duly  convicted  of  the  crime  of  mayhem,  on  the 
trial  of  said  charge  in  the  circuit  court,  and  judgment 
given  against  him  by  said  court  on  said  conviction,  and  the 
fees  and  charges  of  the  plaintiff  in  the  matter  aforesaid 
were  taxed  up  against  said  Cody  as  part  of  the  costs  of 
said  prosecution,  and  the  same  was  presented,  along  with 
the  rest  of  the  cost-bill  in  said  cause,  to  the  county  court 
of  Multnomah  county  for  allowance  and  payment,  and  said 
bill  and  charge  of  plaintiff  was,  by  said  county  court, 
rejected  and  disallowed."  As  conclusions  of  law,  the  court 
finds  that  the  plaintiff  is  entitled  to  judgment  and  an  order 
that  defendant  pay  to  plaintiff  |44,  and  the  costs  and 
disbursements  of  this  action. 

E.  B.  Wataon,  for  Appellant 

Booth  db  McOinriy  for  Respondent 

Thayer,  C.  J. — ^Upon  what  principle  a  county  m  this 
State  can  be  made  liable  in  a  case  like  the  one  under  con- 
sideration I  am  unable  to  discover.  That  a  county  is  a 
mere  creation  of  the  statute,  and  has  no  authority  what- 
ever beyond  that  which  is  delegated  to  it  by  the  legislature, 
certainly  ought  to  be  understood  by  laymen  as  well  as  law- 
yers. Both  classes  should  understand  that  county  officials 
have  no  inherent  authority,  and  can  only  do  those  acts 
which  the  legislature  has  prescribed.  This  rule  holds  good 
with  regard  to  every  inferior  officer  or  tribunal,  as  well  as 
to  every  civil  or  political  agency  of  the  government  deputed 
to  exercise  special  and  limited  powers.  In  this  case  there 
was  no  contract  between  the  county  and  the  respondent  for 
the  payment  of  money  by  the  former  to  the  latter  on 
account  of  the  matters  alleged  in  the  complaint,  either  ex- 
press or  implied.  The  county  had  no  authority  to  enter 
into  any  such  contract,  for  the  simple  reason  that  the  legisla- 
ture has  not  granted  it  the  power  to  do  so.  Perhaps  it  would 
be  well  if  county  courts  were  authorized  to  reimburse  wit- 
nesses for  their  loss  of  time  when  detained  under  such  cir- 
cunastances;  but  that  is  a  matter  for  the  consideration  of 
the  legislature,  and  not  for  the  courte.     The  latter  cannot 
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make  law,  whatever  emergency  may  arise,  or  however 
justly  it  might  operate  in  the  particular  case.  The  people, 
"wdsely  or  unwisely,  have  intrusted  that  power  to  another 
department  of  the  government.  Nor  did  the  county  neglect 
or  violate  any  duty  it  owed  to  the  respondent  He  was  held 
as  a  witness  by  order  of  the  police  judge,  exercising  the 
powers  of  an  examining  magistrate,  which  was  the  exercise 
of  an  authority  vested  in  the  magistrate  by  law,  and  which 
the  county  had  no  right  whatever  to  control.  If  the  magis- 
trate acted  improperly  in  the  affair,  he  alone  was  responsible 
tor  it,  and  no  neglect  or  wrong  on  account  thereof  is 
chargeable  upon  the  county.  The  respondent  is  supposed  to 
have  been  held  and  detained  as  a  witness  to  answer  the 
ends  of  justice,  in  obedience  to  a  positive  statute,  and  the 
county  authorities  had  no  discretion  in  the  matter.  But, 
say  the  respondent's  counsel,  the  constitution  of  the  State 
provides  that  the  particular  services  of  any  man  cannot  be 
demanded  without  just  compensation.  Conceding  that  the 
detention  of  the  respondent  for  the  purpose  of  giving  testi- 
mony against  the  party  who  he  claimed  had  unlawfully 
mutilitated  his  person  was  a  demand  of  particular  services 
within  the  meaning  of  the  constitutional  provision  referred 
to,  still,  how  can  he  claim  compensation  therefor  as  against 
the  county  of  Multnomah  ?  The  duty  of  providing  for  the 
observance  of  such  provision  does  not  devolve  upon  coun- 
ties. They  are  not  the  proper  institutions  to  provide  for 
such  compensation.  The  duty  belongs  to  the  legislature; 
and,  if  it  has  failed  in  the  performance  thereof,  it  does  not 
follow  that  a  county  must  pay  for  such  services.  The 
respondent  might  properly  have  refused  to  remain  and 
testify  as  a  witness  in  such  case  upon  the  ground  that  no 
compensation  was  provided  for  the  payment  of  his  services; 
and  if  the  police  judge  had,  notwithstanding,  committed 
him  to  prison,  it  would  have  been  an  unlawful  imprison- 
ment, and  he  could  have  been  released  upon  habeas  corpus, 
and  had  his  remedy  for  false  imprisonment.  This,  it  seems 
to  me,  is  the  only  remedy  the  respondent  could  invoke,  if 
the  view  contended  for  by  his  counsel  were  correct;  unless 
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we  include  as  a  remedy  the  right  to  petition  the  legislature 
for  a  relief  bill. 

But  are  the  services  claimed  by  the  respondent  ''the 
particular  services"  which  the  constitution  says  shall  not 
be  demanded  without  just  compensation?  In  Daly  v.  MiUt- 
Tiomah  Co.,  14  Or.  20,  we  held  that  the  services  of  witnesses 
called  to  testify  in  criminal  cases,  where  the  witness 
resided  within  two  miles  of  the  place  of  trial,  or  the  place 
where  they  were  required  to  appear  and  testify,  were  not 
particular  services,  but  were  of  the  class  of  general  ser- 
vices which  every  man  was  bound  to  render  for  the  gen- 
eral as  well  as  his  own  individual  good;  and  therefore  that 
the  law  of  1885,  which  refuses  compensation  in  such  cases, 
was  not  in  violation  of  said  provision  of  the  constitution. 
Counsel  for  the  respondent  urge,  however,  that  there  is  a 
distinction  between  that  class  of  cases  and  the  one  in  ques- 
tion; but  I  fail  to  perceive  any  in  principle.  Said  counsel 
have  also  referred  us  to  the  Eleanor  Higginson  case,  1 
Cranch,  C.  C.  73.  In  that  case  the  party  was  ordered  to  enter 
into  are  cognizance,  with  surety,  in  a  small  sum,  to  appear 
and  testify  as  a  witness  against  a  defendant  charged  with 
felony;  but  being  a  stranger,  and  unable  to  get  surety, 
was  committed  to  prison,  and  detained  until  the  trial. 
The  attorney  for  the  United  States  moved  the  court  that 
she  should  be  allowed  payment  for  her  attendance  during 
the  whaV*  time  she  was  so  detained.  The  Act  of  congress 
only  provided  for  the  payment  of  the  prison  fees,  and 
made  no  allowance  for  the  time  of  the  witness.  The  court 
allowed  the  witness  to  prove  her  attendance,  and  ordered 
her  to  be  paid  for  the  whole  time  she  was  detained;  it 
being  her  misfortune,  and  not  her  fault,  that  she  could  not 
obtain  security  for  her  appearance.  This  obviously  was  a 
very  generous  act  upon  the  part  of  tifi  attorney  and  the 
court  but  affords  no  precedent  in  support  of  the  respond- 
ent's right  of  action.  The  jurisdiction  of  the  courts  of  this 
State  cannot  be  extended  t/6  acts  of  charity  or  generosity, 
however  strong  the  kindly  impulses  of  the  members  thereof 
may  incline  them  in  that  direction;  but  it  must  be  confmed 
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strictly  to  the  adjudication  of  matters  in  accordance  with 
the  rules  of  statutory  and  common  law. 

The  judgment  appealed  from  must  be  reversed,  and  the 
case  remanded  to  the  circuit  court,  with  directions  to  dis- 
miss the  complaint. 


[  Filed  NoT«mber,  4, 1888.  ] 

In  re  HOLLADAY'B   ESTATE. 

EZECCTOK— DVTXn  OF  BXS  OFnCB-*Rn>BMFnOX  OF  PBOPXHjy  OF  THX  SRATt.— An 

executor  la  not  bound  by  tho  duties  of  hU  office  to  pay  bankerf,  broken  and  other 
jyensons  a  bonus  above  legal  Interest  to  secure  a  loan  of  money  to  redeem  property 
belonging  to  the  estate  of  his  testator  which  has  been  sold  under  the  decree  of  a 
court  having  Jurledlctlon  to  order  the  same,  nor  is  he  bound  to  pledge  his  own 
securities  or  use  his  own  credit  to  secure  such  loan. 

£xicuTOit«-I>rTY  or-To  Fiub  an  In vskto&y.— Section  Uia,  Hlirs  Code,  makes  it  the 
duty  of  an  executor,  or  administrator,  within  one  month  flrom  the  date  of  his 
appointment,  or  such  Airtber  time  as  the  court  or  Judge  may  allow,  to  file  with  the 
clerk  an  inventory,  verified  by  his  own  oath,  of  all  the  real  and  personal  property 
of  the  deceased  which  shall  come  to  his  possesKlon  or  knowledge;  and  section  1114 
makes  it  his  duty,  before  the  inventory  is  filed,  to  cause  the  property  to  be 
appraised  at  its  true  cash  value  by  three  disinterested  persons;  and  for  a  failore  to 
discharge  these  duties  he  is  liable  to  removal. 

County  Courib— Jurxsoiction— REMOVAL.--In  the  nature  of  things,  county  courts 
are  vested  with  a  very  large  discretionary  power  over  the  conduct  of  executors  and 
administrators,  and  its  exercise  will  not  be  interfered  with  on  appeal  unless  plainly 
required  by  some  principle  of  law. 

Executor  or  Administrator— Dutixs  Activk  and  not  Pasbivk.— The  duties  of  an 
executor  or  administrator  are  active  and  not  passive.  He  cannot  be  permitted  to 
neglect  to  do  thc^e  things  which  are  plainly  required  at  his  hands  by  law  or  the 
order  of  the  court,  and  when  complaint  is  made  of  such  neglect,  excuse  himself 
by  alleging  that  such  delay  or  omission  was  for  the  benefit  of  the  estate. 

Per  Thayer,  C.  J.,  Dissenting.— Filed  November  7, 1889. 

Where  a  county  court  determines  on  the  removal  of  an  executor  or  administrate  of 
an  estate,  upon  the  application  of  an  heir,  legatee,  devisee,  or  creditor  thereof,  and 
the  petition  contains  several  grounds  upon  which  the  removal  is  sought  to  be 
procured,  the  court  should  indicate  the  particular  ones  it  sustains. 

A  county  court  has  Jurisdiction  in  probate  matters,  but  the  mode  of  its  procedure  is 
specifically  pointed  out  in  the  stotute,  and  it  has  no  discretion  other  than  to  strictly 
observe  its  provisions. 

A  county  court  has  no  authority  to  remove  an  executor  or  administrator  except  upon 
some  one  of  the  grounds  laid  down  in  the  Civil  Code,  and,  if  it  is  upon  the  ground 
that  the  executor  or  administrator  "  has  been  unfaithHil  to  or  neglected  his  trust," 
it  must  appear  expressly  or  by  necessary  inference  that  the  applicant  has  sustained 
a  probable  loss  in  consequence  thereof. 

Appeal  from  the  circuit  court  for  Multnomah  county. 

R.  db  E,  B.  Williams,  for  Appellant. 

Williama  db  Wood  and  Mitchell  &  Tanner,  for  Respondent. 
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Strahan,  J, — The  late  Ben  HoUaday,  by  his  last  will, 
named  his  brother  Joseph  HoUaday  as  executor.  His  right 
to  act  as  such  was  contested,  and  finally  sustained  in  this 
court     HoUaday  v.  HoUaday,  16  Or.  147. 

Thereafter  Esther  HoUaday  instituted  this  proceeding  in 
the  county  court  of  Multnomah  county  to  secure  the  removal 
of  Joseph  HoUaday  as  such  executor.  The  petition  for  the 
removal  is  very  lengthy,  and  chatges  in  detail:  (1)  Neg- 
lect in  the  management  of  the  estate  of  Ben  HoUaday;  (2) 
failure  and  neglect  to  file  an  inventory  of  the  property  of 
said  estate  within  the  time  required  by  law;  (3)  incompati- 
bility of  Holladay's  relations  to  the  estate  with  his  duties 
as  executor  of  the  will;  (4)  incapacity  to  perform  the  duties 
of  executor,  caused  by  age  and  mental  infirmity.  Joseph 
HoUaday  filed  an  answer  denying  the  allegations  of  the 
petition.  Upon  the  issues  being  completed,  a  large  amount 
of  evidence  was  taken,  which  accompanies  the  transcript. 
Upon  the  hearing  in  the  county  court,  the  prayer  of  the 
petition  was  granted,  and  a  decree  entered  removing  Joseph 
Holladay  from  his  trust  as  executor,  which  was  affirmed 
on  appeal  to  the  circuit  court,  from  which  last-named  decree 
this  appeal  is  taken.  Upon  the  removal  of  Joseph  Holla- 
day,  as  such  executor,  James  Steel  was  duly  appointed 
administrator  with  the  wiU  annexed  of  the  estate  of  Ben 
HoUaday,  deceased. 

1.  The  first  question  demanding  attention  is  the  alleged 
neglect  of  Joseph  HoUaday  in  failing  to  redeem  certain 
property  belonging  to  said  estate  which  had  been  sold 
under  a  decree  of  the  circuit  court  of  the  United  St«,tes  for 
the  district  of  Oregon.  This  property  consisted  of  10,000 
shares  of  the  capital  stock  of  the  Oregon  Real  Estate  Com- 
pany, and  was  sold  for  $333,000.  This  sale  occurred  on 
the  thirty -first  day  of  May,  1888,  and  the  court  by  its  decree 
approving  said  sale  aUowed  time  for  redemption  until  the 
first  day  of  February,  1889.  Much  evidence  was  taken  by 
both  parties  on  the  question  of  Joseph  HoUaday's  ability 
to  borrow  money  sufficient  to  make  the  redemption  of  said 
property;  the  various  bonuses  that  were  demanded  of  him 
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by  the  bankers  and  brokers;  the  nature  of  the  security  he 
was  required  to  give,  etc  Mr.  D.  P.  Thompson,  m  a  letter 
dated  October  IS,  1889,  was  willing  to  undertake  to  raise 
the  necessary  amount  for  a  bonus  of  $20,000.  Mr.  Wilcox 
demanded  a  bonus  of  $50,000.  Other  persons,  with  whom 
Mr.  Holladay  tried  to  n^otiate  a  loan,  demanded  as  much. 
Each  of  these  parties  required  as  security  a  transfer  of 
the  stock  to  be  redeemed,  and,  in  addition  thereto,  an 
assignment  of  Mr.  Holladay^s  decree  of  foreclosure  sbgainst 
Ben  Holladay  in  his  life-time,  for  more  than  $340,000. 
The  evidence  taken  tends  to  prove  that  Mr.  Holladay  was 
disposed  to  submit  to  the  most  extravagant  terms  de- 
manded, and  that  the  negotiations  failed  in  the  end  through 
no  fault  of  his.  It  is  unnecessary  to  discuss  these  various 
negotiations  in  detalL  It  is  a  sufficient  answer  to  all  the 
charges  to  say  that  it  does  not  appear  that  the  estate  of 
Ben  Holladay  had  any  available  funds  to  make  the  redemp- 
tion, and  Joseph  Holladay  was  not  bound,  by  the  duties  of 
his  office,  to  put  up  his  individual  credit  or  securities  to 
secure  the  money,  even  at  a  lawful  rate  of  interest.  Nor 
was  he  required  by  the  duties  of  his  office  to  pay  the  un- 
lawful interest  that  was  demanded  by  these  bankers  and 
brokers  in  the  shape  of  bonuses.  If  Mr.  Holladay  had 
negotiated  a  loan  on  such  terms,  it  might  have  resulted  in 
a  large  pecuniary  loss  to  himself;  but  it  is  unnecessary  to 
decide  this  question  now,  further  than  to  say  hp  was  not 
guilty  of  neglect,  nor  did  he  violate  his  duty  as  executor 
in  failing  to  do  so. 

2.  The  next  charge  is  more  important:  Section  1112, 
Hill's  Code,  requires  an  executor  or  administrator,  within 
a  month  from  the  date  of  his  appointment,  or,  if  necessary, 
such  further  time  as  the  court  or  judge  thereof  may  allow, 
to  make  and  file  with  the  clerk  an  inventory,  verified  by 
his  own  oath,  of  all  the  real  and  personal  property  of  the 
deceased  which  shall  come  to  his  possession  or  knowledge. 
Section  1113  prescribes  what  the  inventory  shall  contain, 
and  section  1114  requires:  '* Before  the  inventory  is  filed 
the  property  therein  specified  shall  be  appraised  at  its  true 
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cash  value  by  three  disinterested  and  competent  persons, 
who  shall  be  appointed  by  the  county  court  or  judge 
thereof.'*  Joseph  Holladay  was  appointed  and  qualified 
as  the  sole  executor  of  Ben  HoUaday's  will,  on  the  eleventh 
day  of  April,  1888.  He  had  one  month  from  this  date  in 
which  to  make  and  file  an  inventory,  and  upon  a  suitable 
showing  the  court  was  empowered  to  enlarge  the  time.  It 
does  not  appear  affirmatively  that  any  such  showing  was 
made  or  the  time  enlarged.  At  some  time  prior  to  the 
twenty-second  day  of  September,  1888,  Joseph  Holladay 
filed  an  inventory,  or  list,  of  the  property  of  said  estate, 
without  first  having  caused  the  same  to  be  appraised.  He 
did  not  file  this  document  within  one  month  after  his 
appointment,  the  time  for  filing  was  not  enlarged,  and  he 
neglected  to  have  the  property  appraised.  On  the  argu- 
ment it  was  suggested  that,  when  the  appraisers  were 
appointed  and  notified  him  of  their  readiness  to  meet  him 
and  appraise  the  property,  he  was  sick,  and  unable  to 
attend  to  the  business  on  that  day.  Had  these  facts  been 
made  to  appear  to  the  county  court,  they,  no  doubt,  would 
have  furnished  a  sufficient  reason  for  enlarging  the  time 
for  filing  the  inventory.  But  the  executor  seems  to  have 
acted  on  the  assumption  that  his  duties  in  this  regard  were 
not  imperative  as  to  time,  and  that,  if  he  delivered  a  list 
of  the  property  to  the  county  clerk  without  appraisal,  he 
had  done  all  that  he  was  required  to  do.  A  failure  to  make 
and  return  an  inventory  of  the  estate  by  the  executor  or 
administrator,  within  the  time  allowed  by  law,  is  a  viola- 
tion of  his  duty  for  which  he  is  subject  to  removal. 
Ogleaby  v.  Howard,  43  Ala.  144;  Estate  of  Brophy,  12  Phila. 
18;  Williams  v.  Tobias,  37  Ind.  345;  McFadden  v.  Boss,  93 
Ind.  134. 

3.  But  if  the  case  on  the  record  were  doubtful,  we  would 
not  feel  called  on  to  interfere.  In  the  very  nature  of 
things,  county  courts  are  vested  with  large  discretionary 
powers  over  the  conduct  of  executors  and  administrators. 
It  is  not  an  absolute  or  arbitrary  power,  but  is  subject  to 
the  supervisory  control  of  the  circuit  court.     At  the  same 
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by  the  bankers  and  brokers;  the  nature  of  the  security  he 
was  required  to  give,  etc.  Mr.  D.  P.  Thompson,  in  a  letter 
dated  October  18,  1889,  was  willing  to  undertake  to  raise 
the  necessary  amount  for  a  bonus  of  $20,000.  Mr.  Wilcox 
demanded  a  bonus  of  $50,000.  Other  persons,  with  whom 
Mr.  HoUaday  tried  to  negotiate  a  loan,  demanded  as  much. 
Each  of  these  parties  required  as  security  a  transfer  of 
the  stock  to  be  redeemed,  and,  in  addition  thereto,  an 
assignment  of  Mr.  HoUaday's  decree  of  foreclosure  against 
Ben  Holladay  in  his  life-time,  for  more  than  $340,000. 
The  evidence  taken  tends  to  prove  that  Mr.  Holladay  was 
disposed  to  submit  to  the  most  extravagant  terms  de- 
manded, and  that  the  negotiations  failed  in  the  end  through 
no  fault  of  his.  It  is  imnecessary  to  discuss  these  various 
negotiations  in  detail.  It  is  a  sufficient  answer  to  all  the 
charges  to  say  that  it  does  not  appear  that  the  estate  of 
Ben  Holladay  had  any  available  funds  to  make  the  redemp- 
tion, and  Joseph  Holladay  was  not  bound,  by  the  duties  of 
his  office,  to  put  up  his  individual  credit  or  securities  to 
secure  the  money,  even  at  a  lawful  rate  of  interest.  Nor 
was  he  required  by  the  duties  of  his  office  to  pay  the  un- 
lawful interest  that  was  demanded  by  these  bankers  and 
brokers  in  the  shape  of  bonuses.  If  Mr.  Holladay  had 
negotiated  a  loan  on  such  terms,  it  might  have  resulted  in 
a  large  pecuniary  loss  to  himself;  but  it  is  unnecessary  to 
decide  this  question  now,  further  than  to  say  hp  was  not 
guilty  of  neglect,  nor  did  he  violate  his  duty  as  executor 
in  failing  to  do  so. 

2.  The  next  charge  is  more  important:  Section  1112, 
Hill's  Code,  requires  an  executor  or  administrator,  within 
a  month  from  the  date  of  his  appointment,  or,  if  necessary, 
such  further  time  as  the  court  or  judge  thereof  may  allow, 
to  make  and  file  with  the  clerk  an  inventory,  verified  by 
his  own  oath,  of  all  the  real  and  personal  property  of  the 
deceased  which  shall  come  to  his  possession  or  knowledge. 
Section  1113  prescribes  what  the  inventory  shall  contain, 
and  section  1114  requires:  ** Before  the  inventory  is  filed 
the  property  therein  specified  shall  be  appraised  at  its  true 
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cash  value  by  three  disinterested  and  competent  persons, 
who  shall  be  appointed  by  the  county  court  or  judge 
thereof."  Joseph  Holladay  was  appointed  and  qualified 
as  the  sole  executor  of  Ben  HoUaday's  will,  on  the  eleventh 
day  of  April,  1888.  He  had  one  month  from  this  date  in 
which  to  make  and  file  an  inventory,  and  upon  a  suitable 
showing  the  court  was  empowered  to  enlarge  the  time.  It 
does  not  appear  affirmatively  that  any  such  showing  was 
made  or  the  time  enlarged.  At  some  time  prior  to  the 
twenty-second  day  of  September,  1888,  Joseph  Holladay 
filed  an  inventory,  or  list,  of  the  property  of  said  estate, 
without  first  having  caused  the  same  to  be  appraised.  He 
did  not  file  this  document  within  one  month  after  his 
appointment,  the  time  for  filing  was  not  enlarged,  and  he 
neglected  to  have  the  property  appraised.  On  the  argu- 
ment it  was  suggested  that,  when  the  appraisers  were 
appointed  and  notified  him  of  their  readiness  to  meet  him 
and  appraise  the  property,  he  was  sick,  and  unable  to 
attend  to  the  business  on  that  day.  Had  these  facts  been 
made  to  appear  to  the  county  court,  they,  no  doubt,  would 
have  furnished  a  sufficient  reason  for  enlarging  the  time 
for  filing  the  inventory.  But  the  executor  seems  to  have 
acted  on  the  assumption  that  his  duties  in  this  regard  were 
not  imperative  as  to  time,  and  that,  if  he  delivered  a  list 
of  the  property  to  the  county  clerk  without  appraisal,  he 
had  done  all  that  he  was  required  to  do.  A  failure  to  make 
and  return  an  inventory  of  the  estate  by  the  executor  or 
administrator,  within  the  time  allowed  by  law,  is  a  viola- 
tion of  his  duty  for  which  he  is  subject  to  removal. 
Ogksby  v.  Howard,  43  Ala.  144;  Estate  of  Broj)hy,  12  Phila. 
18;  Williama  v.  Tobias,  37  Ind.  345;  McFadden  v.  Boss,  93 
Ind.  134. 

3.  But  if  the  case  on  the  record  were  doubtful,  we  would 
not  feel  called  on  to  interfere.  In  the  very  nature  of 
things,  county  courts  are  vested  with  large  discretionary 
powers  over  the  conduct  of  executors  and  administrators. 
It  is  not  an  absolute  or  arbiti'ary  power,  but  is  subject  to 
the  supervisory  control  of  the  circuit  court.     At  the  same 
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time,  its  exercise  should  not  be  interfered  with  unless  some 
principle  of  law  requires  such  interference.  The  principle 
which  I  think  should  be  applied  in  such  case  is  thus  stated 
in  Whitehall  v.  State,  19  Ind.  30:  ''When  we  consider  the 
supervisory  power  of  the  probate  court,  which  our  common 
pleas  is,  over  executors,  administrators  and  guardians, 
and  the  duty  resting  upon  that  court  to  vigilantly  exercise 
it,  taken  in  connection  with  the  amount  of  personal  knowl- 
edge in  the  premises,  which  the  court  will  generally,  as  a 
matter  of  course,  i>ossess,  it  will  at  once  be  conceded  that, 
in  a  doubtful  case,  this  court  should  not  interfere  with  the 
action  of  the  court  below." 

4.  Under  our  probate  system  the  duties  of  an  executor 
or  administrator  are  active,  and  not  passive.  He  cannot 
be  permitted  to  neglect  to  do  those  things  which  are  plainly 
required  at  his  hands  by  law  or  the  order  of  the  court, 
and,  when  complaint  is  made  of  such  neglect,  excuse  him- 
self, by  alleging  that  such  delay  or  omission  was  for  the 
benefit  of  the  estate.  No  doubt,  in  this  particular  case, 
the  property  of  the  estate  did  appreciate  in  value;  but  that 
circumstance  was  accidental.  It  might  have  gone  the 
other  way,  and,  if  the  excuse  is  good  in  one  instance  it 
ought  to  be  in  the  other.  Such  a  theory  is  at  variance 
with  the  requirements  of  our  statute  regulating  probate 
procedure,  and  could  not  receive  the  sanction  of  this  court. 

5.  It  was  claimed  that  Joseph  Holladay  sustained  such 
unfriendly  relations  towards  Mrs.  Holladay  and  her 
children  that  he  ought  to  be  removed  for  that  cause. 
Some  authorities  hold  that  such  a  state  of  affairs  may 
constitute  ground  for  removal,  but  I  do  not  deem  it  neces- 
sary to  pass  on  the  question  at  this  time,  for  the  reason 
the  allegation  is  not  sustained  by  the  evidence.  Mr. 
Holladay  denies  any  such  charge,  and  the  evidence  offered 
to  sustain  it  is  weak  and  unsatisfactory.  It  is  very  difficult 
for  this  court  to  believe  that  the  surviving  brother,  in 
whose  hands  a  most  important  trust  was  placed  by  his 
deceased  brother,  could  harbor  any  feelings  of  resentment 
or  unfriendliness  towards  that  brother's  widow  and  her 
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orphan  children.     For  the  reasons  above  given,  the  decree 
of  the  court  below  must  be  afi^med. 

[  Filed  Norember  7,  1889.  ] 

Thayer,  C.  J.,  dissenting. — I  agree  with  the  view  ex- 
pressed in  the  opinion  herein,  prepared  by  Judge  Strahai:. 
that  an  executor  is  not  required  by  the  duties  of  his  office 
to  pay  a  commission  above  legal  interest  to  secure  a  loan 
of  money  with  which  to  redeem  property  which  has  been 
sold  under  a  decree  of  court,  and  that  he  is  not  bound  to 
pledge  or  incumber  his  own  property  or  effects  in  order  to 
secure  a  loan  for  such  purpose.  I  agree,  also,  with  the 
view  that  it  is  the  duty  of  an  executor  or  administrator  to 
file  an  inventory  of  the  estate,  as  provided  in  section  1112 
of  the  Code  of  Civil  Procedure,  and  that  a  neglect  on  the 
part  of  such  executor  or  administrator  to  comply  with  such 
duty  subjects  him  to  removal.  But  I  do  not  agree  that 
such  a  neglect  ui>on  the  part  of  the  appellant  in  that  par- 
ticular is  shown  in  this  case  as  wotdd  authorize  his  removal. 
The  appellant  was  selected  by  the  testator  to  administer 
upon  the  latter*s  estate,  and  I  do  not  think  the  county 
court  had  any  legal  discretion  to  remove  him  without  a 
substantial  cause.  Said  court  should  show,  it  seems  to  me, 
some  good  reason  for  exercising  so  important  a  preroga- 
tive before  it  can  be  sanctioned  by  this  court.  The  removal 
of  an  executor  should,  ui)on  general  principles,  require  a 
stronger  case  than  the  removal  of  an  administrator.  The 
latter  is  appointed  by  the  court,  while  the  former  is  named 
in  the  will  of  the  testator  as  the  particular  person  above 
all  others  whom  he  desires  to  have  settle  up  his  affairs; 
and  his  removal  pro  tanto  revokes  the  will.  A  probate 
court  is  not  justified  in  thwarting  the  intention  of  a  tes- 
tator in  such  a  case,  unless  there  is  a  legal  necessity  there- 
for; and  where  the  court  has  taken  so  decided  a  step,  its 
records  should  show  that  such  necessity  existed.  The 
rights  of  creditors,  heirs,  or  legatees  must  be  shown  to 
have  been  imperiled  by  the  continuance  of  the  executor  in 
the  office  in  order  to  justify  the  action  of  the  court  in 
removing  him.     If  the  decision  of  the  county  court  in  this 
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a  pBxty  interested  in  the  estate,  and  it  must  consist  of 
one  of  the  thr^  things  enumerated  in  the  section.  The 
executor  or  administrator  must  either  have  become  of 
unsound  mind,  been  convicted  of  a  misdemeanor  involving 
moral  turpitude,  or  been  unfaithful  to  or  neglected  his 
trust,  to  the  probable  loss  of  the  applicant,  or  have  become 
a  non-resident  of  the  State,  as  provided  in  section  1095, 
Code  of  Civil  Procedure,  before  the  court  can  exercise  the 
power  of  removal.  What  acts  or  omissions  on  the  part  of 
the  executor  or  administrator  constitute  such  unfaithful- 
ness or  neglect  of  the  trust  are  not  specified  in  the  statute, 
further  than  that  they  must  be  such  as  will  be  liable  to 
result  to  the  probable  loss  to  the  heir,  legatee,  devisee, 
creditor,  or  other  person  interested  in  the  estate,  who 
applies  for  removal. 

I  have  examined  the  evidence  in  support  of  the  several 
charges  made  against  the  conduct  of  the  appellant  as 
executor  of  the  estate  of  his  brother  BenHoUaday,  and  am 
not  satisfied  that  it  is  sufiKcient  to  establish  the  ground  of 
removal  above  referred  to,  which  is  the  only  one  prescribed 
in  the  statute  that  is  applicable  to  the  case.  Tt  is  probably 
true  that  the  appellant  was  somewhat  dilatory  in  filing  the 
inventory  of  the  estate.  He  had  not,  however,  been  whoUy 
passive  in  the  affair.  He  had  prepared  an  inventory,  and 
submitted  it  to  the  appraisers,  but  they  had  not  appraised 
it,  nor  could  he  compel  them  to  do  so.  Perhaps  he  should 
have  had  other  appraisers  api>ointed  to  perform  that  duty; 
though  the  condition  the  estate  was  in  at  the  time — it  being 
all  in  the  hands  of  receivers  appointed  by  the  circuit  court 
— ^was  at  least  some  excuse  for  the  delay.  Conceding,  how- 
ever, that  the  appellant  was  neglectful  in  that  particular, 
how  can  the  resi)ondents  claim  to  have  been  injured  by  it? 
It  is  not  pretended  that  the  property  has  depreciated  in 
value.  On  the  contrary,  it  is  admitted  that  its  value  has 
enhanced  far  in  excess  of  the  amount  of  interest  accrued 
on  the  debts.  It  is  not  shown,  and  does  not  appear,  that 
one  cent's  worth  of  the  estate  has  been  lost  or  wasted  on 
account  of  any  official  neglect  of  the   applicant.    The 
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respondents  may  have  been  anxious  to  have  the  estate  set- 
tled, but  that  is  no  ground  for  removing  the  appellant  from 
his  executorship.  The  business  could  have  been  expedited 
without  resorting  to  any  such  extreme  measure.  The 
county  court  has  power  to  control  and  direct  the  conduct 
of  such  ofiicials.  I  am  apprehensive  that,  if  executors  and 
administrators  were  allowed  to  be  removed  for  slight 
cause,  it  might  often  encourage  a  class  of  persons  to 
undertake  to  procure  their  removal  in  order  to  enable 
themselves  to  carry  out  some  selfish  purpose.  The  desire 
to  rob  the  estate  of  a  dead  man  seems  to  be  very  prevalent, 
and  it  can  be  accomplished  more  effectually  when  the 
executor  or  administrator  is  of  a  pliant,  yielding  disposi- 
tion, than  where  he  is  obstinate  and  persistent.  Experience 
has  proved  that  the  more  popular  and  agreeable  members 
of  community  do  not  always  make  as  faithful  officials  as 
those  who  are  less  affable,  and  more  inclined  to  be  rude  in 
their  intercourse  with  mankind.  **Ugly  honest  persons," 
as  they  are  styled,  are  very  apt  to  be  unswerving  in  their 
adherence  to  the  dictates  of  duty,  and  exact  in  its  perform- 
ance; and  it  would  be  humiliating  and  unjust  if  such 
persons  were  to  be  removed  from  the  administration  of  an 
estate  because  they  were  obnoxious  to  those  who  were 
devising  schemes  to  make  profit  out  of  it  I  fear  that  if 
this  decision  is  affirmed  it  will  establish  a  bad  precedent, 
and  open  a  door  to  fraud  and  dishonesty.  I  am  opposed 
to  its  affirmance,  under  any  circumstances,  \mtil  I  know 
the  particular  grounds  upon  which  it  was  rendered.  I  am 
in  favor  at  least  of  sending  the  case  back,  with  directions 
to  the  county  court  to  state  explicitly  its  findings  of  fact 
and  conclusions  of  law  upon  which  its  decision  was  based. 
I  am  aware  that  the  statute  does  not  require  county  courts 
to  pursue  such  a  course  in  probate  matters,  but  I  believe, 
nevertheless,  that  the  practice  of  doing  so,  in  a  case  like 
the  one  under  consideration,  would  be  a  wholesome  practice 
to  adopt 
Application  for  rehearing  denied,  December  16, 1889 
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[Filed  November  11.  1889.] 

J.    LOEWENBERG,    et    al.,    Respondents,    v.    D.    V. 
ROSENTHAL,  et  al.,  Appellants. 

The  special  findings  of  a  jury  are  inconsistent  with  their  general  verdict  when  the 
former,  as  a  matter  of  law,  will  authorize  a  dlfTereut  Judgment  than  that  which 
the  latter  will. 

The  transaction  out  of  which  acocntcr-clalm  may  arise  as  provided  in  subdivision  1, 
section  73,  of  the  Civil  Code,  must  be  some  business  afiair  between  parties  whereby 
mutual  and  reciprocal  obligations  are  created. 

A  counter-claim  cannot  arise  out  of  a  mere  trespass  committed  by  a  defendant  in 
wrongfully  taking  and  carrying  away  the  property  of  the  plaintiff.  And  where, 
in  an  action  by  certain  plaintifl^  against  certain  defendants,  for  an  alleged  wrong- 
ftil  taking,  carrying  away  and  conversion  of  certain  wood  and  timber,  standing  and 
being  upon  the  land  of  the  former,  for  which  they  alleged  damages  in  a  certain 
aniount,  and  claimed  to  recover  treble  the  amount,  under  the  statute,  the  deftfod- 
ants  set  up.  by  way  of  counter-claim,  an  alleged  agreement,  whereby  the  plaintiffs 
promised  the  defendants  that  the  latter  should  have  all  the  wood  and  timber,  to 
be  cut  and  used  by  them,  for  the  consideration  that  they  would  remove  it  off  the 
land,  and  would  deliver,  for  the  use  of  plaintiffs,  such  an  amount  of  cord-wood  os 
should  be  required  for  use  at  a  private  residence  In  the  city  of  P.  during  the  time 
defendants  were  cutting  and  removing  the  said  wood  and  timber;  that  in  pursuance 
of  the  said  agreement  the  defendants  proceeded  to  cut  and  remove  the  said  wood 
and  timber;  that  they  cut  and  delivered  one  hundred  cords  thereof  for  plsinliflV  at 
said  private  rt  sidence,  and  were  engaged  in  the  performance  of  their  said  coniract 
when  the  plaintiffs  interfered  and  stopped  them  from  completing  it  and  getting  the 
benefit  thereof,  to  their  damage  of  one  thou.«and  dollars,  which  they  claimed, 
together  with  the  value  of  the  hundred  cords  of  wood  delivered,  as  against  the 
plaintiffs'  said  claim; 

Held,  that  the  matter  so  pleaded,  If  true,  would  establish  a  license  and  Justification  for 
the  defendants  taking  and  carrying  away  the  wood  and  timber  complained  of,  hot 
whether  the  matter  constituted  a  counter-claim  or  not,  query. 

Held,  further,  however,  that  the  Jury  having  specially  found  the  fact  that  the  taking  and 
carrying  away  of  the  wood  and  timber  by  the  defendants  were  unlawful,  it  dis- 
proved the  matter  alleged  as  a  counter-claim,  and  that  if  pleadable  as  such,  it  would 
not  avail  the  defendants,  as  they  had  no  counter-claim  to  plead.  But  the  jnry 
having  found  that  the  hundred  cords  of  wood  was  delivered  to  plaintiffs,  and  th^t  j 

it  was  a  part  of  the  wood  and  timber  taken  and  carried  away,  as  the  court  must  I 

conclude,  they  did  find  from  the  special  findings  and  verdict  returned,  it  shonld  < 

have  been  allowed  in  mitigation  of  the  damages  for  the  amount  of  wood  aud 
timber  found  by  the  Jury  to  have  been  taken  and  carried  away  nnlawfblly.  1 

Held,  further,  that  the  finding  by  the  iury  that  the  defendants  took  and  carried  away  the 
wood  and  timber  unlawflilly,  entitled  the  plaintiff^,  under  section  338,  Civil  Code, 
to  treble  damages,  notwithstanding  the  Jury  also  found  that  the  defendants  had 
reasonable  cause  to  believe,  and  did  believe,  that  they  had  authority  from  the 
plaintiffs  to  so  take  and  carry  it  away. 

That  f-ection  339,  Civil  Code,  provides  the  only  clrcnmstances  which  may  prevent  a 
recovery  of  treble  damages  under  section  338  thereof,  in  a  case  where  the  pro* 
Visions  of  the  latter  section  would  otherwise  be  applicable. 

Appeal  from  the  circuit  court  for  Multnomah  county. 

The  respondents  filed  a  complaint  in  the  said  circuit 
court,  in  which  they  alleged  that  the  appellants  and  L. 
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Rosenthal,  between  the  first  day  of  January,  1885,  and  the 
first  day  of  October,  1888,  wrongfully  took  and  carried 
away  from  the  respondents'  land,  situated  in  said  county  of 
Multnomah,  certain  fir  timber,  to  the  extent  of  3,976  cords 
of  wood  and  1,520  railroad  ties,  of  the  aggregate  value  of 
$2,064,  which  taking  and  carrying  away  of  said  timber  by 
appellants  were  without  lawful  authority;  and  that  re- 
spondents had  been  damaged  thereby  in  said  sum  of  f  2,064, 
and  that  they  were  entitled  to  treble  the  amount  of  said 
damages  against  the  appellants,  as  provided  by  statute. 
The  resxx)ndents  filed  an  answer  to  the  complaint,  denying 
the  material  allegations  contained  therein;  also  set  forth, 
as  a  further  answer  thereto,  the  following:  **For  a  further 
and  separate  answer  to  said  complaint,  and  as  a  counter- 
claim thereto,  the  defendants  [appellants],  answering  herein, 

say:  That  on  or  about  the day  of ,  A.  D.  188 — . 

the  plain tijQfs  [respondents]  and  the  defendants  [appellants], 
answering  herein,  entered  into  an  agreement  whereby 
plaintiffs  [respondents]  promised  and  agreed  with  said, 
defendants  [appellants]  last-named,  that  such  defendants 
[appellants]  should  have  all  the  down-timber  upon  said 
lands,  which  embraced  and  comprised  nearly  all  the 
timber  thereon;  also  the  standing  timber  thereon;  same 
to  be  cut  up  and  used  for  defendants'  [appellants']  pur- 
poses, so  answering  herein;  in  consideration  whereof  said 
defendants  [appellants]  last-named  agreed  with  plaintiffs 
[respondents]  that  they  would  remove  said  timber  off  of 
and  from  said  lands,  and  would  cut  up,  supply  and  deliver 
to  and  for  plaintiffs'  [respondents']  use  such  amount  of 
cord-wood  as  should  be  required  for  use  at  a  private  resi- 
dence in  the  city  of  Portland,  during  the  time  defendants 
[appellants]  last-named  were  cutting  and  removing  said 
wood  from  said  lands;  and  defendants  [appellants]  last- 
named  proceeded  to  cut  and  remove  the  wood  from  said 
lands  in  pursuance  of  said  agreement,  and  did  cut  up  and 
deliver  of  same  for  the  plaintiffs  [respondents],  at  said 
private  residence,  one  hundred  cords  of  wood,  worth  $3. 50 
per  cord,  and  were  proceeding  to  cut  and  remove  the  tim- 
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ber  off  of  and  from  said  lands  in  pursuance  of  said  agree- 
ment, when  plaintiffs  [respondents]  interfered  and  stopped 
and  prevented  last-named  defendants  [appellants]  from 
completing  their  contract,  and  getting  the  remainder 
of  said  wood,  and  getting  the  benefit  thereof;  and  snch  last- 
named  defendants  [appellants]  say  that  they  suffered 
loss  and  were  damaged  by  reason  thereof  in  the  sum 
of  $1,000;  and  further  say  that  the  wood  so  delivered 
at  said  residence,  in  the  city  of  Portland,  was  of  greater 
value  tha»n  any  timber  got  off  and  from  said  lands  by  $200; 
and  the  last-named  defendants  [appellants]  claim  from 
plaintiffs  [respondents]  the  said  sum  of  $1,200,  and  pray 
that  plaintiffs  [respondents]  may  be  ordered  to  pay  the 
costs  and  disbursements  incurred  herein."  The  respond- 
ents filed  a  reply,  denying  the  same. 

The  case  was  tried  by  a  jury,  who  returned  the  follow- 
ing general  and  special  verdict:  To  the  question  pro- 
pounded to, .the  jury  by  the  court,  **(!)  Did  the  defend- 
ants take  and  carry  off  any  timber  or  trees  standing  or 
being  upon  the  lands  alleged  in  the  complaint?"  the 
former  returned  the  following  answer:  '*We,  the  jury, 
answer,  *Yes.'"  To  the  second  question,  *'How  many 
cords  of  wood  did  defendants  take  or  carry  off  from  said 
lands  within  the  time  alleged  in  the  complaint,  cut  from 
trees  or  timber  on  said  lands?"  the  jury  gave  the  follow- 
ing answer:  **3,800  cords."  To  the  third  question,  **Have 
they  I  the  defendants]  lawful  authority  for  taking  such 
wood,  timber,  or  trees?"  answered,  •*No."  To  the  fourth 
question,  •*  What  was  the  value  of  timber  taken  from  said 
land  by  defendants?"  answered,  **$380."  To  the  fiflh 
question,  **Had  the  defendants  probable  cause  to  believe, 
and  did  they  believe,  when  they  carried  off  wood  from  the 
land  in  question  in  this  case,  that  .the  owners  of  the  land 
had  authorized  them  to  take  and  carry  away  said  wood?" 
answered,  **Yes."  Signed,  **C.  W.  Gay,  Foreman." 
Underneath  the  signature  of  the  foreman  was  the  fol- 
lowing memorandum,  made  by  the  jury: 
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3,800  cords  of  wood,  @  10c 1380 

100  cords,  delivered  to  Mr.  Pleishner,  @  $3.50. *. 350 

Ballance  due  plaintiff $  30 

This  special  finding  was  followed  by  a  general  verdict, 
the  substance  of  whicb  is  as  follows:  **  We,  the  jury  in  the 
above-entitled  cause,  find  for  the  plaintiffs  in  the  sum  of 
thirty  dollars  ($30.)"  Signed  by  all  the  jurors.  There- 
upon the  respondent's  counsel  filed  a  motion  for  judgment 
on  the  special  findings  of  the  jury,  notwithstanding  the 
general  verdict  of  the  jury,  as  follows:  **That  plaintiffs 
have  judgment  against  defendants  for  treble  the  damages 
assessed  by  the  jury,  as  shown  by  the  said  special  find- 
ings." Said  motion  was  afterwards  heard  by  the  court, 
who  made  the  following  order  and  adjudication  thereon: 
**And  it  now  appearing  to  the  court  by  such  special  find- 
ings that  the  defendants  entered  upon  the  lands  of  the 
plaintiffs  described  in  the  complaint  without  lawful  au- 
thority, and  cut  and  removed  therefrom  timber  cut  into 
cord-wood,  to- wit,  3,800  cords,  and  that  the  said  wood  was 
worth  $380,  it  is  now,  therefore,  ordered  and  adjudged  that 
said  plaintiffs  have  and  recover  of  and  from  said  defend- 
ants treble  the  said  damages  to  said  plaintiffs,  to-wit, 
$1,140,  and  their  costs  and  disbursements;"  which  is  the 
said  judgment  appealed  from. 

(7.  J.  McDougallj  for  Appellants. 

J,  H.  Woodward,  for  Respondents. 

Thayer,  C.  J. — ^If  the  special  findings  in  this  case  Bxe 
inconsistent  with  the  general  verdict,  they  must,  of  course, 
control  it  Whether  they  were  so  inconsistent  or  not 
depends,  I  suppose,  upon  the  question  as  to  whether  they 
would  authorize  a  different  judgment  in  the  action  than  the 
general  verdict  would.  The  latter  only  authorized  a  judg- 
ment for  $30.  The  special  findings  established  the  fact 
that  the  appellants  took  and  carried  away  timber,  or  trees, 
standing  or  being  upon  the  respondents'  land,  to  the 
amount  of  3,800  cords  of  wood,  of  the  value  of  $380,  with- 
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out  any  lawful  authority  for  taking  it,  although  they  had 
probable  cause  to  believe,  and  did  believe,  at  the  time  they 
carried  it  away,  that  the  owners  of  the  land  had  authorized 
them  to  do  so.  These  facts,  as  a  matter  of  law,  clearly 
created  a  liability  on  the  part  of  the  appellants  for  the 
value  of  the  wood.  The  appellants  believing,  and  having 
probable  cause  to  believe,  that  the  owners  of  the  land  had 
authorized  them  to  take  the  wood,  did  not. lessen  their 
liability.  If  one  person  takes  and  carries  away  the 
property  of  another  without  lawful  authority  to  do  so,  he 
becomes  liable  for  its  value,  whatever  his  belief  may  have 
been  as  to  his  right  to  take  it  To  authorize  one  man  to 
take  the  property  of  another,  he  must  have  had  the  latter's 
consent  to  take  it.  His  belief  in  his  right  to  take  it,  though 
he  have  reasonable  grounds  therefor,  will  not  be  a  sufficient 
justification  for  the  act. 

But  the  appellants'  counsel  claims  that  the  jury  made  a 
special  finding  to  the  effect  that  the  appellants  delivered 
one  hundred  cords  of  the  wood  to  the  respondents;  that  it 
was  of  the  value  of  $350,  and  constituted  a  counter-claim 
in  the  action.  It  may  be  inferred  from  the  memorandum 
appearing  at  the  foot  of  the  special  verdict,  that  the  jury 
believed  that  the  one  hundred  cords  of  wood  was  so 
delivered;  they  evidently  intended  to  allow  the  appellants 
?350  therefor  against  the  respondents'  claim.  Their  find- 
ing, however,  that  the  appellants  unlawfully  took  and 
carried  away  the  wood  precluded  any  such  allowance.  No 
claim  of  that  character  could  be  admitted  as  against  a 
trespass.  If  the  appellants  delivered  one  hundred  cords 
of  the  wood  in  question  to  the  respondents,  and  the  latter 
received  it,  knowing  that  it  was  a  part  of  said  wood,  agree- 
ing expressly  or  impliedly  to  receive  it  on  account  of  the 
wood  appellants  had  cut  and  carried  away,  it  would  have 
been  a  waiver  of  the  latter's  tort,  and  consequently  the 
jury  could  not  consistently  have  found  that  the  taking  and 
carrying  it  away  was  unlawful.  But  the  jury  did  not 
undertake  to  find  that  the  said  one  hundred  cords  was  a 
part  01  the  said  3,800  cords  of  wood,  or  that  the  respond- 
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ents  received  it  under  any  such  circumstances  as  siig-gested, 
although  they  attempted  to  allow  its  value  in  making  up 
their  verdict.  This,  however,  they  could  not  properly  do 
after  having  made  the  finding  referred  to. 

The  appellants'  counsel  contends  that,  under  the  findings 
of  the  jury,  the  $350  for  the  one  hundred  cords  of  wood 
delivered  to  Mr.  Fleischner  was  the  proper  subject  of  a 
counter-claim.  But  this  is  at  least  doubtful.  A  counter- 
claim is  a  cause  of  action  existing  in  favor  of  a  defendant 
and  Sigainst  a  plaintiff,  between  whom  a  several  judgment 
might  be  had  in  the  action,  and  must  be  a  cause  of  action 
arising  out  of  the  contract  or  transaction  set  forth  in  the 
complaint  as  the  foundation  of  the  plaintiff's  claim.  §  73, 
Civil  Code.  The  foundation  of  the  respondents'  claim  in 
this  case  was  an  unlawful  taking  and  carrying  from  their 
land  their  wood  and  timber,  and  the  appellants  were  either 
guilty  or  not  guilty  of  the  act.  If  they  did  it  with  the 
consent  of  the  respondents,  or  under  the  authority  of  law, 
they  were  not  guilty;  otherwise  they  were. 

The  action  was  heretofore  known  as  **  trespass  de  bonis 
asportatis,''  and  was  brought  by  an  owner  of  goods  to 
recover  damages  for  taking  and  carrying  them  away,  and 
it  is  no  defense  to  the  action  that  the  defendant  afterwards 
returned  the  goods.  How  a  cause  of  action,  or  any  recip- 
rocal obligation,  could  arise  out  of  such  a  transaction  in 
favor  of  a  defendant  who  committed  the  act  would  puzzle 
the  skill  and  ingenuity  of  a  logician  to  determine.  If  a 
defendant  who  had  taken  and  carried  away  the  property 
of  a  plaintiff  under  such  circumstances  were  to  return  it, 
or  some  part  thereof,  and  the  plaintiff  accepted  it,  the  de- 
fendant might  plead  the  fact  in  mitigation  of  damages;  but 
to  contend  that  he  would  have  a  counter-plaim  against  the 
plaintiff's  claim  for  damages  for  the  taking  would  be 
absurd,  and  it  would  be  equally  absurd  to  hold,  whore  the 
defendant  had  sold  some  of  the  property  so  taken  to  the 
plaintiff,  and  claimed  that  the  latter  was  indebted  to  him 
therefor,  that  that  constituted  a  counter-claim.  I  am 
unable  to  understand  how  a  counter -clLim  can  arise  out  of 
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a  transaction  which  constitutes  the  foundation  of  a  claim 
for  damages  for  a  trespass,  under  the  section  of  the  Code 
above  referred  to.  It  certainly  is  not  provided  for  in  the 
second  subdivision  of  said  section,  as  that  applies  wholly 
to  actions  arising  on  contract.  The  first  subdivision  in- 
cludes the  term  '^transaction,"  which,  of  course,  is  broader 
than  that  of  contract,  and,  as  used  in  said  subdivision  last 
referred  to,  it  would  seem  to  be  something  akin  to  it.  The 
clause,*  **a  cause  of  action  arising  out  of  the  contract  or 
transaction  set  forth  in  the  complaint  as  the  foundation  of 
the  plaintiff's  claim,"  would  imply  that  it  arose  out  of  some 
agreement  or  business  affair  between  the  parties.  To  illus- 
trate: If  A.  were  to  sell  to  B.  personal  property,  and 
falsely  represent  its  condition  or  quality,  m  an  action  by 

A.  for  the  price  B.  could  set  up  the  fraud  as  a  counter- 
claim. There  it  is  easy  to  see  how  B.*s  claim  arises  out  of 
the  same  transaction  counted  on  by  A.     But  to  hold,  where 

B.  has  tortiously  carried  away  A.'s  property,  and  the  latter 
has  at  the  same  time  committed  a  wrong  against  B.,  or 
obligated  himself  in  some  way  to  pay  B.  a  sum  of  money* 
that  that  arises  out  of  the  same  transaction,  constituting 
the  foundation  of  A.*s  claim  for  the  trespass,  would  be 
extending  the  office  of  a  counter-claim  beyond  the  bounds 
of  legislative  enactment. 

It  seems  to  me,  in  any  event,  that  the  appellants'  further 
answer  amounts  to  nothing  more  than  a  plea  of  license  to 
take  and  carry  away  the  wood  and  timber  in  question.  It 
sets  up  an  agreement  whereby  the  respondents  promised 
the  appellants  that  they  should  have  all  the  down  and 
standing  timber  upon  their  certain  tract  of  land,  to  be  cut 
up  and  used  by  them,  for  the  consideration  that  they  would 
remove  said  wood  and  timber  off  the  land,  and  would  de- 
liver to  the  respondents,  and  for  their  use,  such  amount  of 
cord-wood  as  should  be  required  for  use  at  a  private  resi- 
dence in  the  city  of  Portland,  during  the  time  appellants 
were  cutting  and  removing  said  wood  and  timber  from  the 
land  upon  which  they  were  situated;  that  in  pursuance  of 
the  said  agreement,  the  appellants  proceeded  to  cut  and 
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remove  the  wood  from  said  land,  and  cut  and  delivered  of 
the  same  for  respondents,  at  said  private  residence,  one 
hundred  cords,  worth  ?3. 50  per  cord,  and  were  proceeding 
to  cut  and  remove  the  timber  off  said  land  in  pursuance  of 
the  agreement,  when  respondents  interfered,  and  stopped 
them  from  completing  the  contract,  and  getting  the  re- 
mainder of  the  wood,  and  the  benefit  thereof.  These  alle- 
gations, if  true,  would  have  constituted  a  good  defense  to 
the  action,  as  they  would  have  established  a  license  or 
authority  to  take  and  carry  away  the  wood.  I  doubt,  how- 
ever, whether  they  amounted  to  a  counter-claim.  But,  in 
view  of  the  special  findings  of  the  jury,  none  of  the  allega- 
tions are  true  which  are  inconsistent  therewith. 

The  most  favorable  aspect  which  the  case  presents  in 
its  present  attitude  is  that  the  appellants  wrongfully  and 
unlawfully  went  upon  the  respondents'  land,  and  cut  and 
carried  away  therefrom  their  wood  and  timber.  One  hun- 
dred cords  of  the  wood,  however,  they  delivered  at  a  resi- 
dence in  Portland  for  the  respondents.  That  said  wood 
was  worth  $3.50  a  cord,  delivered.  This  gave  them  no 
right  of  action  against  the  respondents  for  the  value  of 
the  wood,  as  it  already  belonged  to  the  respondents.  The 
appellants  made  it  more  valuable  by  their  labor  in  cutting 
and  hauling  it,  but  that  was  bestowed  in  their  own  wrong, 
and  did  not  change  the  title  to  the  property.  They  cer- 
tainly gained  no  right  of  action  against  the  respondents 
by  selling  to  them  wood  which  the  latter  already  owned. 
Hence,  if  a  counter-claim  had  been  properly  pleadable,  it 
would  not  avail  the  appellants  anything,  as  they  had  none 
in  fact  to  plead.  But  if  the  appellants  hauled  and  delivered 
to  the  respondents  one  hundred  cords  of  the  3,800  cords  of 
t^ood,  which  I  think  we  must  infer  from  the  special  find- 
ings and  general  verdict  of  the  jury  they  did,  that  fact 
ought  to  go  in  mitigation  of  damages;  that  is,  the  appel- 
lants should  not  be  required  to  pay  for  the  wood  which 
they  returned  to  the  respondents.  In  that  case  the  respond- 
ents were  only  entitled  to  recover  for  3,700  cords,  instead 
of  3,800  cords,  of  wood,  which,  at  10  cents  a  cord,  amounts 
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to  ?370.  It  may  be  true,  as  claimed  by  respondents  in 
their  evidence  in  the  case,  that  the  hundred  cords  of  wood 
was  delivered  in  consideration  of  the  wood  and  timber  the 
appellants  were  to  have  off  from  the  eighty-acre  tract  of 
land  belonging  to  Mrs.  Fanny  Fleischner,  a  sister-in-law 
of  the  respondent  L.  Fleischner;  but  we  are  not  authorized 
to  so  find  from  the  record.  If  this  view  is  correct,  the 
respondents  were  entitled  to  recover  $370  damages,  the 
value  of  the  wood  taken  and  carried  away  by  the  appel- 
lants. 

The  next  question  which  arises  in  the  case  is,  whether 
the  respondents  were  entitled  to  have  this  latter  sum 
trebled.  Section  338,  Civil  Code,  provides  that  whenever 
any  person  shall  cut  down,  girdle,  or  otherwise  injure  or 
carry  off  any  tree,  timber  or  shrub  on  the  land  of  another 
person,  etc. ,  without  lawful  authority,  in  an  action  by  such 
person,  etc.,  against  the  person  committing  such  tres- 
passes, or  any  of  them,  if  judgment  be  given  for  the 
plaintiff,  it  shall  be  given  for  treble  the  amount  of  damages 
claimed,  or  assessed  therefor,  as  the  case  may  be.  Section 
339,  said  Code,  provides  that  if,  upon  the  trial  of  such 
action,  it  shall  appear  that  such  trespass  was  casual  or 
involuntary,  or  that  the  defendant  had  probable  cause  to 
believe  that  the  land  on  -which  such  trespass  was  com- 
mitted was  his  own,  or  that  of  the  person  in  whose  service 
or  by  whose  direction  the  act  was  done,  or  that  such  tree 
or  timber  was  taken  from  unenclosed  land,  for  the  purpose 
of  repairing  any  public  highway  or  bridge  upon  the  land, 
or  adjoining,  judgment  shall  be  given  for  single  damages. 
The  appellants'  counsel  insists  that  this  statute  is  penal  in 
its  character,  and  does  not  apply  to  an  unintentional  tres- 
pass; and  cites  a  number  of  authorities  to  show  that  in 
order  to  subject  a  party  to  such  penalty  the  defendant 
must  have  committed  the  wrong  knowingly,  wilfully  or 
under  such  circumstances  as  to  show  him  guilty  of  criminal 
negligence.  If  said  section  338  of  the  Code  stood  alone, 
the  court  would  be  called  upon  to  construe  it,  and  it  might, 
in  that  case,  adopt  the  construction  contended  for  by  the 
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counsel  but  we  are  spared  that  labor,  as  said  section  339, 
as  will  be  seen,  points  out  the  circumstances  under  which 
no  more  than  single  damages  can  be  recovered.  The  legis- 
lature, by  the  latter  section,  has  given  a  construction  to  the 
former  one — has  prescribed  the  cases  in  which  suc^  tres- 
passer shall  be  liable  for  single  damages  only,  and  leaves 
him  in  all  other  cases  liable  to  treble  damages  as  prescribed 
in  the  former  section;  and  if  the  courts  were  to  attempt  to 
make  other  exceptions  in  favor  of  the  trespasser  than  those 
specified  in  said  latter  section,  it  would  be  an  encroach- 
ment upon  legislative  functions.  Hence  the  finding  of  the 
jury  that  the  appellants  had  probable  cause  to  believe,  and 
did  believe,  when  they  carried  off  the  wood  from  the  land  in 
question,  that  the  owners  of  the  land  had  authorized  them 
to  take  and  carry  it  away,  was  wholly  immaterial  and 
irrelevant.  Their  having  taken  and  carried  away  the  wood 
without  lawful  authority,  and  converted  it  to  their  own 
use,  was  not  a  casual  or  involuntary  trespass,  but  a  delib 
erate  act  upon  their  part,  and  any  belief  they  might 
entertain  regarding  their  right  to  do  so  could  not  avail 
them  as  a  defense  against  a  recovery  of  punitive  damages, 
unless  they  had  probable  cause  to  believe  that  they  were 
taking  it  from  their  own  land,  or  that  of  the  person  in 
whose  service  or  by  whose  direction  the  act  was  done,  or 
unless  they  took  the  wood  under  the  other  circumstances, 
and  for  the  purposes  mentioned  in  said  section  339.  The 
statute  declares  the  circumstances  under  which  the  puni- 
tive liability  attaches,  and  those  which  will  exempt  a 
party  from  it,  and  the  courts  have  no  discretion  but  to 
administer  its  provisions. 

The  finding  of  the  jury,  under  the  third  special  finding, 
brings  the  case  within  said  section  338,  and  none  of  the 
other  findings  take  it  out  of  the  provisions  of  that  section. 
The  statute  was  enacted  for  a  good  and  wise  purpose;  it 
was  intended  to  prevent  parties  from  recklessly  going  upon 
the  lands  of  others,  and  cutting  and  carrying  away  their 
wood  and  timber.  It  is  liable,  like  all  laws,  by  reason  of 
their  universality,  to  work  a  hardship  in  particular  cases, 
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but  generally  it  will,  no  doubt,  operate  as  a  wholesome 
regulation.  The  appellants  in  this  case  very  likely  think 
that  they  ought  not  to  be  required  to  pay  anything  more 
for  the  wood  and  timber  taken  and  carried  away  by  them 
than  its  actual  value,  as  they  had  probable  cause  to  believe, 
and  did  believe,  when  they  carried  it  away,  that  the  owners 
of  the  land  had  authorized  them  to  do  so.  They  could, 
however,  have  easily  ascertained  whether  or  not  such  was 
the  real  fact  by  consulting  such  owners,  and  if  they  had 
done  so  before  engaging  in  the  affair  they  would  have 
avoided  the  diflculty  in  which  they  have  become  involved. 
A  party  should  not,  under  such  circumstances,  rely  upon 
what  some  other  person  informs  him  regarding  such  a 
matter.  He  should  go  to  the  owner  of  the  property,  and 
have  his  information  verified,  before  he  begins  taking  and 
carrying  it  away.  I  think  resi)ondents  were  entitled  to 
have  their  damages  for  taking  and  carrying  away  the  wood 
and  timber  in  question  trebled.  This,  taking  the  $370  as  a 
basis,  would  make  the  amount  which  they  were  entitled  to 
recover  $1,110,  which  is  $30  less  than  the  amount  of  re- 
covery adjudged  by  the  said  circuit  court.  The  judgment 
appealed  from  will  therefore  bo  modified  so  that  the  re- 
spondent will  recover  said  sum  of  $1,110  instead  of  $1,140. 
Counsel  for  the  appellants  suggested  some  doubt  on  the  ar- 
gument as  to  whether  or  not  the  court  had  the  right  to  treble 
the  damages  in  such  a  case.  I  think,  however,  that  the 
statute  gives  the  authority  to  do  so,  in  providing  in  said  sec- 
tion 338  that  if  judgment  be  given  for  the  plaintiff  it  shall  be 
given  for  treble  the  amount  of  damages,  etc.  The  authority 
to  give  judgment  is  vested  in  the  court,  and  not  in  the  jury. 
It  isthe  pronvice  of  the  latter  to  find  the  facts,  and  return  a 
verdict  of  their  finding,  upon  which  the  court  pronounces 
judgment.  No  costs  or  disbursements  will  be  allowed  to 
either  party  on  the  appeal.  Each  party,  however,  is 
required  to  pay  one-half  of  the  fees  of  the  clerk  of  this 
court  upon  the  ajjpeal,  and  will  be  entitled  to  recover  one- 
half  of  such  fees  of  the  adverse  party  in  event  of  having 
to  advance  the  whole  of  said  fees  to  said  clerk. 
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VALLEY  RAILWAY  COMPANY,  Appellant. 

Where  a  passenger  riding  on  a  car  with  bis  elbow  reding  on  tbe  wlndow-sllI,  and 
slightly  projecting  out  of  the  window,  but  bis  hand  and  wrist  were  inside,  and  a 
Slick  of  cord-wood  fell  from  tbe  pile  corded  or  stacked  near  the  track,  through  the 
open  window  at  which  he  sat,  striking  In  tbe  palm  of  the  hand,  or  near  It,  catching 
in  the  mouth  of  the  coat  sleeve,  and  jammed  the  arm  backward,  and  injured  it. 

Bdd,  that  the  facts  were  not  such  as  the  court  could  decide  to  be  negligence  In  law  by 
allowing  a  nonsuit,  but  were  for  tbe  Jury. 

Appeal  from  the  circuit  court  for  Multnomah  county. 

(7.  K  Carey  and  Mitchell  db  Tanner^  for  Appellant 

C,  J,  McDougallj  for  Respondent. 

Lord,  J. — This  is  an  action  brought  by  the  plaintiff  to 
recover  damages  for  an  injury  alleged  to  have  been  caused 
by  the  negligence  of  the  defendant  while  he  was  a  passen- 
ger on  one  of  its  trains.  By  his  answer  the  defendant  de- 
nied the  negligence  alleged,  and  averred  that  the  negligence 
of  the  plaintiff  contributed  to  his  injury.  To  this  the  plain- 
tiff filed  his  reply,  and,  issue  being  thus  joined,  the  trial  was 
proceeded  with  until  the  plaintiff  rested  his  .case,  when  the 
defendant,  by  his  counsel,  moved  for  a  judgment  of  non- 
suit, upon  the  ground  that  the  evidence  showed  that  the 
plaintiff  was  guilty  of  contributory  negligence,  which  the 
court  allowed,  and  from  which  the  present  appeal  is  taken. 
Explanatorily,  it  may  be  said  that  the  evidence  showed 
that  large  piles  of  wood  were  corded,  at  places  along  the 
track,  about  one  foot  or  a  foot  and  a  half  from  the  cars, 
and  BO  high  that  passengers  often  could  not  see  out  on 
account  of  it;  that  from  one  of  these  piles  some  of  the 
sticks  fell  upon  the  cars,  and  through  the  window  at 
which  the  plaintiff  was  sitting,  with  his  arm  resting  on  the 
window-sill,  causing  the  injury  complained  of.  As  relevant 
to  the  point  upon  which  this  case  must  be  determined,  it 
is  necessary  to  understand  how  the  injury  occurred.  Mr. 
O'Leary,  a  witness  for  the  plaintiff,  testified:  **It  hit  him 
in  the  palm  of  the  hand;  that  is  where  the  wood  hit  him. 
It  was  not  on  the  elbow.     The  elbow  went  up  against  the 
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jamb  of  the  window,  and  that  is  what  hurt  his  elbow.  (2) 
How  was  his  hand?  Answer.  Probably  a  few  inches  out 
of  the  window.  The  force  of  the  stick  and  the  car  going, 
of  course,  hurt  his  elbow;  that  is  what  done  it."  On  cross- 
examination,  after  testifying  that  the  stick  came  through 
the  open  window,  in  reply  to  the  question  that  the  stick 
struck  him  **when  his  hand  was  outside,"  he  says:  ''His 
hand  was  inside.  It  was  the  wood  that  hit  his  hand;  it  did 
not  hit  his  elbow."  Question.  **It  pressed  his  hand  back 
this  way?  "  Answer.  *  *  Pressed  it  back  against  the  window, 
and  that  is  what  hurt  it, — hand  inside  the  window."  Q. 
'* Elbow  outside?"  A.  ** Yes,  sir;  I  think  so."  Q.  ''How 
far  did  the  elbow  extend  outside?"  A.  **May  be  a  few 
inches;  I  don't  know."  It  will  be  noted  that  diis  witness 
first  stated  that  the  plaintiff's  hand  was  "probably  a  few 
inches  out  of  the  window,"  but  on  his  cross-examination 
testifies  that  it  *'was  inside  the  window,"  and  that  the 
** elbow  was  outside"  of  the  window  a  few  inches.  Look- 
ing at  the  whole  of  the  evidence,  and  the  manner  in  which 
he  says  the  injury  occurred,  it  was  probably  the  elbow  to 
which  he  referred;  and  this,  too,  is  consistent  with  the 
testimony  of  the  plaintiff,  who  succeeded  him  as  a  witness. 
After  some  preliminary  matters,  the  plaintiff  testified:  Q. 
**Now,  you  may  state  whether  or  not  any  part  of  your  arm 
was  projecting  outside  of  the  car,'\  A.  **No,  sir;  it  was 
right  on  the  window-sill."  Q.  **You  say  that  this  falling 
stick  of  wood  caught  in  your  coat,  and  jerked  your  hand 
out?  "A.  **  Sitting  just  like  here  [explaining  by  reference 
to  witness-box];  stick  struck  just  here  [referring  to  the 
mouth  of  his  coat  sleeve],  and  pulled  it  out,"  etc.  **I  was 
this  way;  train  going  this  way;  arm  on  the  window  right 
here.  The  first  thing  I  knew,  a  piece  of  wood,  coming  in, 
grabbed  my  coat-sleeve  in  the  mouth  of  it,  something  like 
here,  and  just  pulled  my  arm  out,  and  got  jammed  back- 
wards," etc.  Q.  **  Your  arm  was  resting  on  the  window?" 
A.  ** Resting  on  the  window."  [Evidently  means  resting 
on  the  window-sill.]  Q.  **Was  your  elbow  out  three  or 
four  inches?"    A.    **Two  or  three  inches, — ^maybe  four 
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inches."    Q.     ** Caught  in  the  palm?"  A.    '*No,  sir;  m  the 
coat  sleeve,  and  pulled  right  out." 

It  will  be  observed  that  both  witnesses  agree  that  the 
hand  was  inside,  and  that  the  elbow  was  outside,  of  the 
window;  that  the  stick  of  wood  which  did  the  injury  came 
through  the  open  window,  and  one  says  struck  the  palm  of 
his  hand,  and  the  other,  caught  in  the  mouth  of  his  coat- 
sleeve;  but  both  agree  that  the  stick  did  not  hit  the  elbow 
and  as  to  the  manner  it  operated  in  jamming  the  arm 
backwards  and  producing  the  injury.  The  plaintiff's  testi- 
mony is  that  his  arm  was  resting  on  the  window-sill,  but 
that  no  part  of  his  arm  was  outside  of  the  car,  although  he 
admitted  it  was  outside  of  the  window.  This  must  be  based 
on  the  idea  that  the  window-sill  slightly  extended  beyond 
the  exterior  surface  of  the  car.  The  truth  is,  it  is  gen- 
erally difficult  to  reconcile  the  testimony  in  cases  of  this 
character,  and  reach  a  state  of  facts  not  disputed  and 
beyond  the  reach  of  controversy.  At  any  rate,  in  our 
judgment,  the  evidence  submitted  by  the  plaintiff  tended 
substantially  to  establish  this  state  of  facts:  That  the 
plaintiff,  while  riding  as  a  passenger  on  one  of  the  defend- 
ant's trains,  rested  his  arm  on  the  window-sill  of  an  open 
window,  with  his  hand  inside,  but  his  elbow  extending  a 
few  inches  outside  of  the  window;  that  alongside  of  the 
track  a  great  quantity  of  cord-wood  was  piled  at  places,  so 
high  as  to  obscure  a  view  from  the  window  of  the  cars,  and 
at  a  distance  of  a  foot  or  a  foot  and  a  half  from  the  cars; 
that  while  thus  riding  some  of  the  sticks  of  cord-wood  fell 
from  the  pile,  and  against  the  cars,  and  through  the 
window,  upon  his  palm,  or  caught  in  the  mouth  of  his  coat- 
sleeve  near  the  palm,  and  jammed  his  arm  backward, 
breaking  it,  and  badly  lacerating  his  arm  and  hand.  As 
here  used,  when  it  is  said  that  the  elbow  was  outside  of  the 
window,  it  is  meant  that  it  was  outside  of  the  surface  of 
the  window,  and  exposed  to  injuries  from  external  objects. 
It  was  so  treated  at  the  argument,  and  it  will  be  so  con- 
sidered by  us. 

The  inquiry,  then,  presented  by  this  record  is:    Do  the 
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facts  show  such  an  act  of  contributory  negligence  on  the 
part  of  the  plaintiff  as  will  prevent  a  recovery,  and  make  it 
the  duty  of  the  court  to  so  declare  as  a  matter  of  law, 
notwithstanding  the  negligence  of  the  defendant  in  permit- 
ting the  wood  to  be  so  carelessly  piled  near  the  track  of 
the  passing  train?  **  Contributory  negligence"  is  defined 
to  )t)e  *  *  a  want  of  ordinary  care  upon  the  part  of  the  person 
injured  by  the  actionable  negligence  of  another,  combining 
and  concurring  with  that  negligence,  and  contributing  to 
the  injury  as  a  proximate  cause  thereof,  without  which  the 
injury  would  not  have  occurred. "  4  Amer.  &  Eng.  Cyclop. 
Law,  17.  The  law  will  not  permit  a  recovery  where  the 
plaintiff,  by  his  own  negligence,  has  contributed  to  produce 
the  injury  from  which  he  has  suffered.  "And  it  mattei-s 
not,"  said  Mr.  Justice  Field,  ** whether  that  contribution 
consists  in  his  participation  in  the  direct  cause  of  the 
injury,  or  in  his  omission  of  duties  which,  if  performed, 
would  have  prevented  it.  If  his  fault,  whether  of  omission 
or  commission,  has  been  the  proximate  cause  of  the  injury, 
he  is  without  remedy  against  one  also  in  the  wrong."  And 
he  adds  that  **it  would  seem  that  the  converse  of  tliis 
doctrine  should  be  accepted  as  sound;  that  when  one  has 
been  injured  by  the  wrongful  act  of  another,  to  which  he 
has  in  no  respect  contributed,  he  should  be  entitled  to 
compensation  in  damages  from  the  wrong-doer."  LUtU  v. 
Hackett,  116  U.  S.  371. 

To  have  adjudged  the  plaintiff  guilty  of  contributory 
negligence,  upon  the  facts,  the  court  must  have  found  that 
there  was  want  of  ordinary  care  on  his  part,  and  a  proxi- 
mate connection  between  such  want  of  ordinary  care  and 
the  injury  complained  of.  Our  case,  then,  is  thus  put 
by  Mr.  Beach:  **(1)  Did  the  plaintiff  exercise  ordinary 
care,  under  the  circumstances?  (2)  Was  there  a  proximate 
connection  between  his  act  or  omission  and  the  hurt  be 
complains  of?"  Beach  Contrib.  Neg.  §  3,  p.  7.  If  these 
two  questions  be  answered  in  the  affirmative,  the  two 
elements  concur  which  constitute  contributory  negligence^ 
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and,  in  the  sense  of  the  law,  the  plaintiff  is  responsible  for 
his  own  wrong,  and  is  precluded  from  a  recovery. 

The  facts  show  that  plaintiff's  elbow  was  slightly  ex- 
tended outside  of  the  window,  but  that  the  other  portion  of 
his  arm  and  hand  was  inside  of  the  window.  The  elbow  was 
not  hit,  but  a  stick  of  wood,  falling  through  the  open  win- 
dow at  which  he  sat,  and  upon  the  sill  on  which  his  arm 
rested,  struck  the  part  of  the  arm  inside  of  the  window, 
and  caught  in  the  mouth  of  the  coat-sleeve,  which,  with 
the  motion  of  the  train,  jammed  the  arm  backward  against 
the  frame  of  the  window,  and  produced  the  injury  com- 
plained of.  Now,  it  will  be  noted  (1)  that,  although  the 
elbow  was  outside  of  the  window,  it  was  not  hit,  and  the 
injury  did  not  arise  as  the  direct  consequences  of  the 
exposed  condition  of  the  elbow  to  external  objects  with 
which  it  might  come  in  contact  by  reason  thereof;  and  (2) 
that  the  hand  and  part  of  the  arm  which  were  struck  with 
the  stick  were  within  the  window.  The  facts  concede  that 
an  injury  would  be  likely  to  happen  if  the  elbow  had  not 
b^en  exposed,  while  the  arm  continued  to  rest  upon  the 
window-sill  in  the  same  relative  position.  By  merely 
changing  the  angle  of  the  inclination  of  the  arm,  so  that 
the  elbow  would  not  be  exposed,  leaving  the  arm  otherwise 
in  the  same  relative  position,  a  similar  injury  would  have 
likely  happened  or  resulted,  upon  the  facts.  But  in  neither 
case,  whether  the  elbow  was  inside  or  outside  of  the  win- 
dow, is  the  injury  occasioned  by  or  the  result  of  its  contact 
with  external  objects.  Yet  this  judgment  punishes  the 
plaintiff  with  the  same  consequences  as  if  the  injury  re- 
sulted from  exposing  the  arm  outside  of  the  window  to  con- 
tact with  external  objects.  In  that  view  it  makes  no  differ- 
ence whether  the  arm  or  elbow  is  inside  or  outside  of  the 
window  when  the  injury  occurred, — the  same  legal  conse- 
quences ensue;  but  this  cannot  be,  unless  it  be  a  negligent 
act  to  rest  the  arm  on  the  window-sill  of  the  car,  irrespect- 
ive of  the  fact  whether  the  injury  occurred  to  the  exi)Osed 
part  of  the  arm  or  not 

The  counsel  for  the  defendant  insists  thai  the  plaintiff 
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by  exposing  his  elbow  two  or  three  inches  out  of  the  win- 
dow contributed  to  produce  the  injury  of  which  he  com- 
plains, and  that  without  which  he  would  not  have  been 
injured.  He  places  the  injury  upon  the  same  footing  as  if 
it  had  occurred  in  consequence  of  the  elbow  being  struck 
by  reason  of  its  exposure  to  passing  objects  external  to 
the  car,  and  as  a  consequence,  asserts  that  the  conduct  of 
the  plaintiff  was  negligence  in  se,  and  as  such,  that  it  was 
the  undoubted  duty  of  the  trial  court  to  grant  the  non-suit. 
In  support  of  this  position  he  cites  Railroad  Co,  v,  McClung, 
56  Pa.  St.  294;  Railroad  Co.  v.  Andrews,  39  Md.  229;  Railroad 
Co,  V.  Rutherford,  29  Ind.  82;  Todd  v.  Railroad  Co,,  3  Allen, 
18;  Railroad  Co,  v.  Dunn,  78  Va.  645;  Railroad  Co,  v.  Dicki'ngs, 
5  Bush.  1.  It  will  be  best  to  ascertain  the  facts  upon  which 
the  law  is  predicated  in  these  cases,  to  understand  the 
reason  of  it  and  the  principle  applied.  In  Railroad  Co.  v, 
McClung,  the  plaintiff  was  injured  **  while  a  passenger  in 
the  cars  of  the  defendant,  by  reason  of  the  protrusion  of 
his  elbow  beyond  the  sill  of  the  car  window  next  to  which 
he  sat  during  the  journey,  or  part  of  it,  coming  in  contact 
with  a  car  standing  on  a  switch  on  the  defendant's  road." 
In  Todd  V.  Railroad  Co.,  3  Allen,  18,  the  court  say  that  "the 
only  error  in  the  instruction  of  the  court  related  to  that 
part  of  the  case  which  involved  an  inquiry  into  the  position 
of  the  plaintiff's  arm  at  the  time  of  the  accident.  If  he  was 
then  riding  in  the  car  with  his  elbow  or  arm  projecting  out 
of  the  window,  by  reason  of  which  he  sustained  an  injury, 
he  was  guilty  of  a  want  of  due  care,  which  would  prevent 
him  from  maintaining  his  action."  In  Railroad  Co,  v.  Ruth- 
erford, 29  Ind.  83,  "the  evidence  showed,"  says  the  court, 
**that  the  injury  received  wa§  a  broken  arm,  and  that  at 
the  time  of  the  accident  the  plaintiff's  arm  was  projecting 
out  of  the  window  of  the  coach  in  which  he  rode,  in  conse- 
quence of  which  it  came  in  contact  with  some  object 
outside,  probably  a  timber  frame  supporting  a  water- 
tank."  In  Railroad  Co,  v.  Andrews,  39  Md.  342,  the  court 
say:  **It  is  admitted  his  arm  at  the  time  was  out  of  the 
window,"  and  that  **it  is  perfectly  clear  he  would  have 
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received  no  injury  if  his  arm  had  not  been  in  this  position." 
Without  further  reference,  it  is  enough  to  say  that  the  plain 
result  of  these  cases  is  that  if  a  passenger  is  riding  in  a 
car,  with  his  elbow  or  arm  projecting  out  of  the  window, 
by  reason  of  which  he  sustained  an  injury,  it  is  such  a 
clear  act  of  contributory  negligence  on  his  part  as  will 
prevent  a  recovery,  and  make  it  the  duty  of  the  court  to  so 
declare,  as  a  matter  of  law,  notwithstanding  the  negligence 
of  the  defendant  in  permitting  obstacles  to  be  placed  too 
near  the  track  of  the  passing  train. 

But  why  is  it  contributory  negligence,  within  the  reason 
of  these  cases?  The  answer  is,  because,  in  projecting  his 
elbow  or  arm  out  of  the  window,  he  was  bound  to  know, 
as  a  reasonable  man,  in  the  exercise  of  ordinary  care  and 
foresight,  that  there  was  liability  to  injury  from  the  exposed 
condition  of  the  arm  coming  in  contact  with  some  external 
obstacle  or  force.  He  ought  to  know,  to  expose  his  arm 
or  elbow  under  the  surrounding  circumstances,  that  it  W3S 
dangerous,  and  liable  to  result  in  injury  to  it,  because  a 
prudent  man  might  well  foresee  the  possibility  of  such  an 
occurrence;  and,  if  he  do  not  avoid  it  by  the  exercise  of 
such  reasonable  foresight,  he  may  justly  be  held  to  have 
taken  upon  himself  the  risk  of  such  a  peril.  It  is  therefore 
considered  in  these  cases  to  be  a  want  of  ordinary  care  for 
a  passenger  riding  in  a  car  tu  protrude  his  arm  or  elbow 
out  of  the  window,  and  if  he  does,  and  is  injured  by  reason 
thereof,  it  results,  as  a  consequence,  that  his  own  want  of 
ordinary  care  has  contributed  directly  to  produce  such 
injury  as  the  proximate  cause  thereof.  But  how  is  this  to 
apply  to  the  facts  in  the  case  at  bar?  It  was  not  the  elbow 
of  the  plaintiff,  or  any  part  of  his  arm  that  was  exposed  to 
injury  from  outside  obstacles,  that  caused  the  injury.  His 
elbow,  or  the  part  of  the  arm  outside  of  the  window,  was 
not  hit.  The  stick  of  wood  struck  the  palm  of  his  hand, 
or  so  near  it  as  to  catch  in  the  mouth  of  his  coat-sleeve, 
which  was  inside  of  the  window,  and  not  exposed  to  exter- 
nal objects,  unless  they  came  inside  of  the  window,  as  the 
evidence  here  shows.     The  cases  referred  to,  and  relied 
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upon  by  counsol,  proceed  upon  the  hypothesis  that  the 
injury  occurred  because  the  elbow  or  arm  which  was  ex- 
posed out  of  tlie  window  came  in  contact  with  some  exter 
nal  obstacle  or  force,  and  produced  the  injury.  In  the 
strongest  of  these  cases,  Railroad  Co.  v.  McClung,  and  often 
cited,  Thompson,  C.  J.,  said:  **If  he  allow  it  [arm]  to  pro 
trude  out,  and  is  injured,  is  this  due  care?"  which  Bigelow. 
0.  J.,  liiid  previously  answered  in  Todd  v.  Railroad  Co., 
supra,  saying:  **If  he  was  riding  in  the  car  with  his  elbow 
or  arm  projecting  out  of  the  window,  by  reason  of  which  . 
he  sustained  an  injury,  he  was  guilty  of  a  want  of  due 
care."  The  due  care  here  required  to  be  exercised  is  not 
to  expose  the  arm  out  of  the  window,  as  there  is  liability 
that  it  may  come  in  contact  with  outside  obstacles.  It  Ls 
based  on  the  idea  that,  when  an  arm  is  thus  exposed,  the 
injury  which  may  result  may  be  foreseen  and  avoided  by 
the  exercise  of  ordinary  circumspection.  It  has  no  refer- 
ence to  risks  or  injuries  which,  according  to  common 
experience,  and  in  the  exercise  of  reasonable  care  and 
foresight,  could  not  have  been  anticipated,  or  their  conse- 
quences avoided.  **We  are  not  to  link  together,"  said 
Agnew,  J. ,  *  *as  cause  and  effect,  events  having  no  probable 
connection  in  the  mind,  and  which  could  not,  by  prudent 
circumspection  and  ordinary  thoughtfulness,  be  foreseen 
as  likely  to  happen  in  consequence  of  the  act  in  which  we 
are  engaged.  It  may  be  true  that  the  injury  would  not 
have  occurred  without  the  concurrence  of  one  act  with  the 
event  which  immediately  caused  the  injury;  but  we  are  nut 
justly  called  to  suffer  for  it,  unless  the  other  event  was  the 
effect  of  an  act,  or  was  within  the  probable  range  of  ordl 
nary  circumspection,  when  engaged  in  the  act"  Fairbanks 
V.  Kerr,  70  Pa.  St.  86.  Sitting,  as  he  was,  with  his  arm 
resting  on  the  window-sill,  and  his  elbow  projecting  out, 
especially  in  view  of  the  fact  that  a  similar  injury  would 
have  probably  occurred  whether  the  elbow  was  inside  or 
outside  of  the  window,  was  it  within  the  range  of  ordinary 
circumspection  and  foresight  to  have  anticipated,  as  likely 
to  happen,  the  event  which  occurred,  and  produced  his 
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injury, — to  have  anticipated  that  a  stick  of  wood  should 
fall  through  the  open  window,  and  inside  of  it,  and  strike 
his  palm,  or  so  near  it  as  to  produce  the  injury  admitted, 
in  consequence  of  the  act  in  which  he  was  engaged?  Undor 
the  circumstances  of  this  case,  are  we  authorized  to  siiy,  as 
a  matter  of  law,  that  by  the  exercise  of  ordinary  care  and 
prudence  he  could  have  foreseen  that  there  was  liability  to 
injury  in  the  way  in  which  it  occurred,  as  the  consequence 
of  his  act  ? 

Be  it  remembered  that  the  injury  did  not  arise  because 
the  elbow  projected,  but  because  the  stick  struck  tlie  palm 
or  wrist  inside  of  the  window,  where  it  had  a  right  to  be, 
and  worked  its  injury,  and  the  case,  upon  its  facts,  would 
seem  to  stand  precisely  as  if  the  arm  rested  on  the  win- 
dow-sill entirely  within  the  car.  The  law  is  well  estab- 
lished that  this  cannot  be  declared  to  be  negligence  in  se. 
In  Farlow  v.  Kelly,  108  U.  S.  208,  it  was  held  that  it  was 
not  contributory  negligence  for  a  passenger  to  rest  his 
arm  upon  the  window-sill  of  a  car  in  which  he  was  riding 
without  allowing  it  to  project.  Such  an  act  creates  no  pre- 
sumption of  negligence,  and  cannot  be  declared  negligence 
in  law.  Breen  v.  Railroad  Co,,  109  N.  Y.  297;  Winters  v. 
Railroad  Co.,  39  Mo.  470.  The  inception  of  the  injury  being 
inside  of  the  window,  it  was  not  caused  by  any  exposure  of 
the  arm  outside  of  it,  and  can  we  say,  logically  or  judi- 
cially, that  the  act  of  the  defendant  contributed  to  produce 
it?  It  would  seem,  as  to  the  facts  upon  which  that  injury 
was  predicated,  that  he  stood  vdthout  fault;  for  although 
the  plaintiff  may  have  been  negligent  in  allowing  his  elbow 
slightly  to  extend  outside  of  the  window,  yet  if  that  did 
not  cause  the  injury,  and  the  result  was  the  same  as 
though  he  exercised  the  care  required,  and  kept  his  arm 
inside,  then  such  want  of  care,  as  was  said  in  Walker  v. 
Wesifteld,  39  Vt.  246,  did  not  contribute  to  produce  such 
injury,  and  it  is  the  same  as  though  he  was  without  fault. 

As  the  injury  occurred,  then,  the  plaintiff  was  under  no 
legal  obligation  to  assume  or  anticipate  that  sticks  or  a 
stick  of  falling  cord-wood  would  be  projected  inside  of  the 
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window,  and  cause  the  accident  where  it  happened.  To 
have  his  hand  and  wrist  where  they  were,  and  where  the 
stick  struck  them,  was  where  they  had  a  right  lawfully  to 
be,  and  raised  no  presumption  of  negligence  in  law.  If 
such  is  the  case,  however  strict  the  rule  of  contributory 
negligence  may  be  enforced,  can  we  declare  that  the  negli- 
gence of  the  plaintiff  was  the  proximate  cause  of  the  injury, 
or,  in  other  words,  that  his  want  of  ordinary  care  contrib- 
uted directly  to  the  injury?  It  is  enough  to  say  when  the 
arm  is  exposed,  and  the  injury  occurred  on  that  account, 
when  the  facts  are  admitted,  that  it  is  negligence  in  law. 
Negligence  is  generally  a  question  of  fact,,  to  be  decided 
by  the  jury  upon  all  the  facts  and  circumstances,  and  the 
court  ought  not  to  declare  it  as  a  matter  of  law,  unless 
there  is  such  a  plain  act  of  carelessness  upon  the  part  of 
the  plaintiff  contributing  to  his  injury  as  makes  that  a 
duvy.  Thc\  rule,  as  it  is  established  by  the  weight  of 
authority,  has  not  always  met  with  entire  approval,  and  is 
sufficiently  strict  and  arbitrary,  without  extending  the 
domain  of  its  operations.  In  Speiicer  v.  Eailroad  Co.,  17 
Wis.  487,  the  opposite  view  is  ably  and  forcibly  presented 
by  a  vigor  and  fitness  of  reasoning  which  it  is  difficult  to 
answer.  The  truth  is  that  it  is  an  every-day  occurrence 
for  passengers  to  ride  with  their  elbow  on  the  sill,  slightly 
extending  out  of  the  window,  thou^jh  not  perhaps  outside 
of  the  sill.  We  all  know  in  warm  weather,  when  the 
windows  are  up,  it  is  the  constant  and  ordinary  habit  of 
passengers  of  all  classes  and  all  degrees  of  intelligence  to 
so  ride;  and,  judged  in  the  light  of  our  general  knowledge 
and  experience,  it  would  be  difficult  to  condemn  such  con- 
duct as  an  act  so  plainly  and  palpably  careless  as  to  require 
the  court  to  declare  it  negligence  as  a  matter  of  law.  If 
the  rule  is  to  obtain  as  decided  by  the  weight  of  authority, 
let  it  continue  to  be  confined  in  its  operations  to  injuries 
which  result  from  exposing  the  arm  to  outside  obstacles, 
but  let  it  not  be  extended  to  those  where  the  facts  are 
complicated,  and  the  injury,  although  the  elbow  was 
slightly  out  of  the  window,  did  not  arise  from  that  fact,  or 
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if  it  had  been  inside,  the  arm  otherwise  preserving  its 
relative  position,  a  like  injury  would  probably  have  hap- 
pened. In*  cases  of  the  first  sort  it  may  be  conceded*  when 
the  facts  stand  confessed  or  admitted,  that  the  court  may 
declare  the  act  negligence  as  a  matter  of  law;  non  constat 
that  it  can  upon  the  facts  here.  In  cases  of  this  sort, 
where  the  facts  are  complicated  and  debatable,  where  men 
of  ordinary  discretion  and  prudence  might  differ  as  to  the 
inferences  to  be  drawn  from  them  in  determining  the 
character  of  the  act,  it  is  safer  and  better  to  submit  them  to 
the  jury  in  connection  with  all  its  attendant  circumstances, 
whom  the  law  assumes  to  be  best  qualified  to  dispose  of 
them  under  proper  instructions  from  the  court,  than  that 
the  court  itself  should  decide  them,  as  a  question  of  law, 
by  allowing  a  non-suit  Before  the  court  can  do  this,  and 
cut  off  the  plaintiffs  right  to  submit  his  case  to  the  jury, 
the  inferences  from  the  proof  ought  to  be  certain  and 
incontrovertible,  freeing  the  mind  from  all  doubt  or  hesita- 
tion; for  it  must  always  be  borne  in  mind  that  it  is 
generally  for  the  jury  to  determine  whether  the  defendant 
was  negligent,  or  the  plaintiff  was  contributorily  negligent, 
which,  as  Dr.  Wharton  has  aptly  said,  is  seldom  the  **  sub- 
ject of  direct  proof,  but  an  inference  from,  facts  put  in 
evidence." 

The  judgment  must  be  reversed,  and  the  non-suit  set 
aside. 


[  Filed  Kovember  21, 1889.) 

EDWATJ)  W.  BINGHAM,  Respondent,  v.  SARAH  M, 
KERN,  ET  AL.,  Appellants, 

In  an  action  to  re<H>Yer  the  posaeflslon  of  real  property,  nnder  the  Code  of  this  State,  It 
i»  necesKary  that  the  plaintiff  allege  in  his  complaint  that  he  is  entitled  to  the 
p<«ses5lon  of  the  property.  Section  818  of  the  Code  peremptorily  makes  such  an 
i^legation  material  to  the  plaintiiT's  caose  of  action. 

Appeal  from  a  judgment  of  the  circidt  court  for  the 
county  of  Multnomah,  entered  upon  the  findings  of  fact 
lound  by  the  court. 
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The  facts  sufficiently  appear  in  the  opinion. 
J.  M.^  Stoddard  and  E,  B.  Watson,  for  Appellants. 
Edward  W.  Bingham,  in  person. 

Thayer,  C.  J. — The  respondent  commenced  an  action 
in  the  said  circuit  court  against  the  appellants  herein,  to 
recover  the  pos.session  of  certain  real  property  situated  in 
said  county,  and  known  as  the  south  half  of  lot  5,  in  block 
10,  in  the  town  of  Brooklyn.  The  issues  were  duly  made 
up  in  the  action,  and  the  case  was  tried  by  the  court  with- 
out a  jury.  The  court  found  as  conclusions  of  fact  and 
law,  substantially  the  same  as  it  found  in  the  case  of  F.  G, 
Hicklin  v.  Patrkk  McCkar,  decided  in  this  court  upon 
appeal.  A  judgment  was  entered  upon  the  said  findings, 
from  which  the  appeal  herein  was  taken,  and  the  two  cases 
were  heard  together  in  this  court.  The  decision  in  Hicklin 
V.  MrClear  is  decisive  of  this  case  as  to  its  merits,  but 
the  appellant's  counsel  assigned  a  ground  of  error  herein 
which  was  not  involved  in  that  case;  which  is,  that  the 
complaint  does  not  state  a  cause  of  action.  The  substance 
of  the  complaint  is  as  follows:  ** Edward  W,  Bingham, 
the  plaintiff  in  the  foregoing  entitled  action,  complains  of 
Sarah  M.  Kem  and  J.  W.  Kern,  her  husband,  the  defend- 
ants therein,  and  for  cause  of  action  alleges,  that  plaintiff 
is  seised  in  fee  simple  of  the  following  described  premises, 
to- wit : 

The  .south  half  of  river  lot  numbered  five  (5)  in  block  ten 
(10)  as  numbered  and  described  in  the  recorded  plat  of 
Brooklyn  (Brookland;,  in  the  county  of  Multnomah,  and 
State  of  Oregon,  said  lot  is  also  described  as  a  portion  of 
Gideon  Tibbets'  donation  land  claim.  That  said  property  is 
not  in  the  actual  possession  of  any  one,  but  defendants 
are  acting  as  the  owners  thereof.  Wherefore  plaintiff 
demands  judgment  for  the  possession  of  said  premises  and 
for  his  costs  and  disbursements  herein." 

The  Civil  Code,  §  316.  provides  that  any  person  who  ha«  a 
legal  estate  in  real  property,  and  a  present  right  to  the  pos- 
session thereof,  may  recover  such  xK>ssesslon,  with  damages 
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for  withholding  the  same,  by  an  action  at  law.  Such  action 
shall  be  commenced  against  the  person  in  the  actual 
possession  of  the  property  at  the  time,  or,  if  the  property 
be  not  in  the  actual  possession  of  any  one,  then  against 
the  person  acting  as  the  owner  thereof;  and  §  318,  Civil 
Code,  provides  that  the  plaintiff  in  his  complaint  shall  set 
forth  the  nature  of  his  estate  in  the  property,  whether  it 
be  in  fee,  for  life,  or  for  a  term  of  years,  and -for  whose 
life,  or  the  duration  of  such  term,  and  that  he  is  entitled  to 
the  possession  thereof,  and  that  the  defendant  wrongfully 
withholds  the  same  from  him,  to  his  damage,  etc. 

The  appellant's  counsel  contend  that  the  complaint  is 
defective  in  not  containing  an  allegation  that  the  respond- 
ent was  entitled  to  the  possession  of  the  premises;  while 
the  respondent's  counsel  insist  that  it  was  not  such  a  defect 
as  the  verdict  of  a  jury  would  not  cure,  and  that  the  find- 
ings of  the  circuit  court  were  tantamount  to  such  verdict 

The  only  question  to  be  considered  is  whether  such  alle- 
gation is  necessary  to  constitute  a  cause  of  action.  The 
Code  seems  to  require  that  the  complaint  shall  contain  the 
allegation,  and  this  court  held,  in  Richards  v.  Crews,  16  Or. 
58,  that  it  was  necessary  that  it  should  contain  it.  A  ver- 
dict does  not  supply  any  fact  omitted  from  a  pleading, 
though  it  establishes  every  reasonable  inference  that  can 
be  drawn  therefrom.  Werner  v.  Lee  Shing  et  al,  12  Or.  276. 
It  may  be  claimed  that  the  allegation  that  the  respondent 
was  seised  in  fee  simple  of  the  premises  entitled  him  to  the 
possession  thereof.  But  that  inference  does  not  necessarily 
follow.  That  seisin  therein  referred  to  meant,  no  doubt,  a 
seisin  in  law,  as  contra-distinguished  from  a  seisin  in  fact, 
and  the  respondent  may  have  had  the  former  character  of 
seisin  and  still  not  been  entitled  to  the  possession  of  the 
premises.  Besides,  the  provision  of  the  Code  referred  to 
is  mandatory  in  its  terms,  and  I  do  not  see  how  it  can  be 
disregarded. 

The  judgment  appealed  from  will  be  reversed,  and  the 
case  remanded  to  the  circuit  court,  with  directions  to  dis- 
miss the  respondent's  complaint  wilihout  prejudice  to  the 
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right  of  the  respondent  to  C5ommence  another  action  for 
the  recovery  of  the  possession  of  the  premises  herein  re- 
ferred io. 


<i27   ^  [Piled  Dooembor  8,  1889.] 

1 3§  5S?      D.  p.  THOMPSON,  Respondent,  v.  JOHN  H.  PuATHBUN, 

Appellant. 

Pboofs  and  ALLKOATioKS—VARiiiNCB.— Where  the  oompla!nt  alleged  the  defendant 
made,  executed  and  delivered  his  promlesory  note  to  the  Portland  Saringa  Bank, 

a  note  payable  to  ' cannot  be  received  in  evideiioe  under  snch 

allegation. 

PROMISSORY  Nots>Patxk's  Namb  Lxft  BLANK.— A  pTomlssory  note  may  be  issued 
with  the  payee's  name  left  blank,  which  may  be  filled  by  any  honafide  holder  with 
his  own  name,  which  authority  must  be  exercised  within  a  reasonable  time. 

Filling  Blanx  by  Bona  Fidb  Holder  Before  Reoovery.— Bona  flde  holder  of 
promissory  note  when  payee's  name  left  blank,  must  make  himself  a  party  to  such 
note  by  actually  wriiing  his  name  In  the  blank  left  for  that  purpose  befiue* 
recoyery  can  be  had  ou  such  Instrument* 

Appeal  from  the  circuit  court  for  Multnomah  county. 

This  is  an  action  founded  upon  the  following  instrument 
in  writing. 
* 'Co,  000.  Portland,  Oregon,  3d  Peby.,  1883. 

*'0n  demand,  after  date,  without  grace,  I  promise  to 

pay  to  the  order  of ,  at  the  office  of  the  Portland 

Savings  Bank,  in  Portland,  Oregonj  five  thousand  dollars, 
with  interest  at  the  rate  of  ten  per  cent,  per  annum  until 
paid.  Principal  and  interest  payable  in  U.  S.  gold  coin. 
And,  in  case  an  action  is  instituted  to  collect  this  note,  or 
any  portion  thereof,  I  promise  to  pay  five  hundred  dollars 
as  attorney's  fees  in  said  action. 

(Signed)  ••X  H.  Rathbun." 

The  complaint  alleges  that  the  note  declared  upon  was 
executed  and  delivered  to  Portland  Savings  Bank,  and  that 
said  bank  endorsed  and  delivered  it  to  the  plaintiff,  The 
following  is  a  copy  of  the  indorsement  on  the  back  of  said 
note: 

**  !iay  18,  '86.  Pay  to  the  order  of  D.  P.  Thomson,  with- 
out recourse  on  the  Portland  Savings  Bank. 

"By  H.  C.  Stratton,  Cashier." 
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During  the  trial,  when  the  note  was  offered  in  evidence, 
the  defendant  objected  to  its  introduction  for  the  reason 
it  was  not  the  note  described  in  the  complaint,  and  for  the 
reason  that  upon  its  face  it  created  no  liability  against  the 
defendant;  but  these  objections  were  overruled  and  the  note 
was  received  in  evidence,  to  which  ruling  an  exception  was 
taken.  At  the  conclusion  of  the  evidence  the  defendant 
moved  for  a  non-suit,  for  the  reason  the  plaintiff  had  failed 
to  prove  a  case  sufficient  to  be  submitted  to  the  court 
sitting  as  a  jury;  but  this  motion  was  also  overruled  and 
an  exception  taken.  The  court  found  the  facts  sub- 
stantially as  alleged  in  the  complaint,  and  rendered  a  judg- 
ment in  favor  of  the  plaintiff  for  the  amount  claimed, 
except  the  $500  as  attorney's  foes,  from  which  this  appeal 
is  taken. 

J.  B.  Thompson  and  Richard  Williams^  for  Appellant. 

J,  F.  Watson,  for  Respondent. 

Strahan,  J. — Numerous  assignments  of  error  are  pre- 
sented by  the  notice  of  appeal,  but  only  such  as  affect  the 
conclusions  reached  will  be  noticed  in  this  opinion. 

1.  The  first  objection  presented  is  the  defendant's  ex- 
ception to  the  introduction  of  the  note  above  set  out  in 
evidence.  It  is  undoubtedly  true  that  under  the  Code  it  is 
suflBcient  for  the  party  to  prove  the  substance  of  the  issue; 
that  is,  the  material  and  essential  facts  necessary  for  his 
recovery.  Ordinarily,  immaterial  and  non-essential  alle- 
gations need  not  be  proven,  but  may  be  entirely  disre- 
gardcl,  or  treated  as  surplusage;  but  it  is  still  true  that  a 
party  must  prevail  ujk)n  substantially  the  case  made  in  his 
pleadings.  He  could  not,  under  the  former  practice,  allege 
one  cause  of  action  and  recover  on  an  entirely  separate  and 
distinct  cause  of  action,  nor  can  he  do  it  under  the  Code, 
In  this  case  the  plaintiff  described  a  note  as  his  cause  of 
action,  which  was  executed  and  delivered  to  the  Portland 
Savings  Bank.  By  this  allegation  is  meant  a  note  that  was 
made  payable  to  the  Portland  Savings  Bank  by  name,  or 
to  bearer,  or  by  some  other  equivalent  expression  by  which 
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the  Portland  Savings  Bank  could  be  clearly  identified  as 
the  payee.  This  the  note  offered  in  evidence  failed  to  do; 
and  this  was  such  a  departure  from  the  plaintiff's  allega- 
tions that  I  think  the  court  erred  in  receiving  the  paper  in 
evidence. 

2.  The  other  objection  was  equally  well  taken.  One  of 
the  essential  requisites  of  a  promissory  note  is  certainty  as 
to  the  payee.  If  no  payee  is  named,  then  it  is  a  defective 
and  incomplete  writing,  until  some  bona  fide  holder  shall 
make  it  complete  by  the  insertion  of  his  own  name  as 
payee.  There  is  no  doubt  that  a  promissory  note  may  be 
issued  with  a  blank  for  the  payee's  name,  which  may  be 
filled  by  any  bona  fide  holder  with  his  own  name  as  payee, 
and  then  it  will  be  treated  as  a  good  promissory  note,  pro- 
vided such  authority  be  exercised  within  a  reasonable  time. 
Story  on  Prom.  Notes,  §  10;  Seay  v.  Bank,  3  Sneed,  558;  1 
Daniel,  Neg.  Inst.  §  145;  Oreenhoio  v.  Bo7jle,  7  Blackf.  57; 
1  Pars.  Bills  &  N.  33;  1  Rand.  Com.  Paper,  §  183;  Close  v. 
Fields,  2  Tex.  232;  Schooler  v.  Tilden,  71  Mo.  580;  Mcintosh 
V.  Lyile,  26  Minn.  336;  Story  on  Bills  and  Notes,  §  54; 
Adams  v.  King,  16  111.  189;  Smith  v.  Johnson,  Breese,  18; 
Tevis  V.  Young,  1  Mete.  (Ky.)  197;  Byles  on  Bills,  85.  And 
the  same  authorities  are  equally  as  explicit  that  such  bona 
fide  holder  must  make  himself  a  party  to  such  note  by 
actually  writing  his  name  in  the  blank  left  for  that  purpose 
before  a  recovery  can  be  had  on  such  instrument.  A  few 
cases  seem  to  hold  that  in  such  case  the  court  ought  to 
treat  the  instrument  as  though  the  blank  were  actually 
filled, — in  other  words,  to  treat  the  paper,  in  an  action 
upon  it,  as  though  the  name  of  the  payee  were  actually 
inserted,  when  in  fact  it  is  not;  and  that  is  what  we  are 
asked  to  do  in  this  case.  So  far  as  I  have  been  able  to 
examine  the  subject,  the  very  decided  weight  of  authority 
is  the  other  way,  and  I  think  has  the  better  reason  as  well. 
A  different  rule  would  open  wide  the  door  for  all  kinds  of 
uncertainty  in  the  use  of  commercial  paper, — an  experi- 
ment which  it  is  not  desirable  to  introduce.  It  follows  that 
the  court  erred  m  receiving  said  noie  in  evidence  over  the 
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defendant's  objections,  in  refusing  the  defendant's  motion 
for  a  non-suit,  and  in  its  findings  of  law  that  the  plaintiff 
was  entitled  to  judgment  against  the  defendant. 

TTote  defendant's  answer  contained  a  separate  defense,  to 
whiciL  our  attention  was  invited  upon  the  argument;  but 
the  conclusions  already  indicated  render  it  unnecessary  to 
express  any  opinion  on  that  phase  of  the  case. 

L«t  the  judgment  be  reversed,  and  the  cause  remandel 
to  thie  court  below,  with  directions  to  sustain  defendant's 
Qiotioxx  for  a  non-suit 


[Filed  December  8, 1889.]  

A.  ROTH,  Respondent,  v.  THE  NORTHERN  PACIFIC    ||^w 
LUMBERING  COMPANY,  Appellant.  U^' « 

't  Ii  &    nxle  of  law  founded  upon  the  theory  of  implied  contract  between  the  master      I  £47    4 

•»<*  »o«-Tant,  that  when  the  latter  enters  the  seryice  of  the  former,  he  takes  upon      (  47  60 

liin:m«ic^lf  all  the  ordinary  risks  of  his  emploj-ment. 

^  Pvft    o^   this  implied  contract  is  that  the  master  shall  provide  a  reasonably  safe 

pla.43^  f^Dr  the  servant  In  which  to  perform  his  work  ;  yet  the  servant  may  dispense 

^^^  ^Is  is  obligation.    When  the  servant  consents  to  work  at  a  place  which  will 

<xr>os^    liim  to  daiieer,  knowing  and  undersunding  what  such  danger  is,  and  the 

"**^*  b^inc'ir»  thereby,  he  cannot  complain,  in  the  event  of  an  injury  on  that 

**'^***^  »^  X,  that  the  place  where  he  worked  might  have  been  made  safe  by  the  exer- 

^h      ^^^    Teaifonable  care.    Having  consented  to  serve  In  the  way  and  the  manner  In 

whicilzi    ^he  business  was  being  conducted,  he  has  no  proper  ground  of  complaint, 

Wh*^  «**    **"  reasonable  precautions  have  been  neglected. 

Y  t^    4»   not  unlawful  and  does  not  interfere  with  the  rights  of  others,  it  is  the 

t?^^   *^^ht  of  every  person  to  carry  on  a  business  which  is  dangerous  in  itself,  or  in 

*  ***^X3nerof  conducting  it,  nor  is  he  bound  to  box  or  fence  machinery  in  run- 

.  ^J^  *a.i«  mill  unless  required  to  do  so  by  statute. 

J?"***-       that  is  acquainted  with  that  danger  and  ftilly  understands  the  risks  to 

*,^*^    *ae  is  exposed  when  the  place  prepared  for  him  to  work  is  near  or  about 

*^*^^  *  *^«ry  which  is  not  boxed  or  covered,  and  chooses  to  contract  to  do  It,  then  he 

^     *^=^^^  Buch  risks  and  the  roaster  is  under  no  obligation  to  indemnify  him  against 

>.    .    *^^**^  sequences  of  such  riska 

.  .  ^^^^«r  hand  a  servant  that  is  ignorant  and  inexperienced  and  does  not  know 
■"*    i^v^  .*« »-_j  Ai i«i—  i.^  ...ui_w  1-^  1^ 1 1 1.1 _* . t 1  __ 


ioju. 


_^^*^<3er8tand  the  risks  to  which  he  is  exposed  in  working  at  such  place,  and  an 


^^^^        happens  to  him  without  any  negligen<-e  on  his  part  and  without  the  master 
J.  r^  *  *^^  or  pointing  out  the  danger,  he  would  be  guilty  of  a  breach  of  duty  and 
Vn\iTt  -t  ^   *^^  *^®  servant  for  the  Injury  he  sustained. 

ma»t-l^  service  required  to  be  performed  is  rendered  dangerous  by  reason  of  the 
^^^  ^*^*'*»  failure  to  provide  a  place  where  the  servant  may  do  his  work  with  safety, 
^_^*^*^  ich,  by  the  exercise  of  due  care  and  reasonable  expense  on  the  part  of  the 
.  ^^^  xnlght  have  been  made  safe,  such  failure  will  be  regarded  as  a  breach  of 
.  ^^1^^-^=^^  render  the  master  liable,  unless  the  servant  has  knowledge  and  compre- 
^^  ^  ^lie  nature  of  ihe  risks  to  which  he  is  exposed  at  the  place  provided,  or 
Witt.*^  ^^e  master,  if  the  servant  is  ignorant  and  inexperienced,  point  out  or  give 
tbet^w  ^^  notice  of  the  risks  attending  such  service  at  the  place  to  be  performed,  and 
^^"^^  enables  him  to  appreciate  such  risks  and  to  avoid  them. 
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The  distinction  rests  on  knowledge,  but  there  is  a  difTerence  between  knowledge  of 
the  foots  and  knowledge  of  the  risks  which  they  involve.  One  may  know  the  focti 
and  yet  not  understand,  or  be  totally  ignorant  of  the  risks. 

The  rule  is  well  established  that  it  is  not  error  for  ttie  oourt  to  refVise  to  give  Instrac* 
tions  asked  upon  propositions  which  have  heen  elsewhere  covered  in  its  general 
charge.  Nor  will  the  court  reverse  a  Judgment  for  the  refli«fl  of  Instructions  if  It 
can  see  that  the  case  was  placed  fully,  fairly  and  properly  before  the  Jury  by  the 
instructions  which  were  given,  although  the  requests  refused  may  have  been  co^ 
rectly  drawn  in  point  ol  law  and  in  their  application  to  the  evidence. 

Appeal  from  the  circuit  court  for  Multonomah  county. 

Tho8,  N.  Strong^  for  Appellant. 

Silverstone  &  Murphy  and  Gearin  d  Gilbert^  for  Respondent. 

Lord,  J. — This  is  an  action  to  recover  damages  for  per- 
sonal injuries  sustained  by  the  plaintiff,  while  acting  in  the 
capacity  of  a  laborer,  by  being  caught  in  a  rapidly  revolv- 
ing shaft  and  seriously  injured.  The  negligence  alleged, 
in  substance,  is  that  the  defendant  did  not  provide  a  safe 
place  for  the  plaintiff  to  do  his  work;  that  it  suffered  to  be 
used  in  its  mill  an  uncovered  shaft  with  projecting  screws, 
over  which,  in  the  performance  of  duties  connected  with 
his  service,  the  plaintiff  had  to  step  while  such  shaft  was 
rapidly  revolving,  in  the  doing  of  which  he  was  ignorant 
of  the  danger,  but  that  the  defendant  had  notice  of  the 
same,  and  thereby  exposed  him  to  unusual  dangers 
and  risks.  The  defendant  denies  the  negligence  imputed 
to  it  by  the  complaint,  and  alleges  that  it  provided  and 
furnished  the  plaintiff  a  safe  place,  and  suitable  instru- 
ments at  which  and  with  which  to  work,  and  that  the 
plaintiff,  contrary  to  instructions,  and  negligently,  wore  a 
loose  gunny-sack  for  an  apron,  and  carelessly  climbed  over 
said  revolving  shaft  at  a  place  where  it  was  neither  nec- 
essary or  proper  for  him  so  to  do, — that  said  shaft  was 
several  feet  away  from  the  place  where  the  services  were 
to  be  performed,  but  in  plain  sight,  and  its  dangers  obvious, 
and  that  the  duties  of  the  plaintiff  did  not  require  him  to 
pass  over  it,  but  up  the  slab  chute  to  clean  it  out,  when 
obstructed;  that  while  so  climbing  over  said  shaft,  the 
said  apron  became  entangled  with  the  shaft,  and  the 
plaintiff  thereby  injured  by  his  own  misconduct  atid  neg 
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ligence.  The  reply  put  in  issue  the  affirmative  fixts 
alleged  in  the  answer,  after  which  a  trial  was  had,  which 
resulted  in  a  verdict  and  judgment  for  the  plaintiff. 

There  are  numerous  assignments  of  error,  but  those 
chiefly  relied  upon  in  the  brief  and  at  the  argument  are 
confined  to  exceptions  taken  to  certain  portions  of  the 
charge  as  specified,  and  certain  other  instructions  asked 
by  the  defendant  and  refused  by  the  court.  The  bill  of 
exceptions  contains  the  evidence  and  the  charge  of  the 
court  to  the  jury,  so  that  the  record  before  us  contains 
every  matter  essential  to  a  right  decision  of  the  errors 
assigned.  While  the  testimony  is  conflicting,  a  brief  out- 
line of  it  becomes  necessary  to  understand  the  instructions 
given  and  those  asked,  in  order  to  determine  the  relevancy 
and  soundness  of  the  objections  raised.  The  testimony  of 
and  for  the  plaintiff  tended  to  show,  in  substance,  that  he 
applied  to  the  foreman  of  the  defendant's  lumber  mill  for 
a  job,  and  was  directed  to  go  below  and  go  to  work  at  the 
chute  down  which  the  slabs  were  passed  from  the  floor 
above.  His  co-laborer,  who  spoke  the  English  tongue  but 
little,  by  motions  and  broken  English,  explained  to  him,  as 
well  as  he  could,  how  to  do  the  work  at  which  they  were 
engaged.  These  duties  were  to  keep  the  lower  end  of  the 
slab  chute  clear,  and  to  distribute  them  accordingly,  •as 
they  were  adapted,  some  to  the  lath  saws  and  the  others 
to  the  wagons.  At  the  foot  of  the  chute  was  a  platform, 
which  was  the  working  place  of  the  plaintiff  and  his 
co-workers.  Occasionally  it  would  happen  that  the  chute 
would  blockade  with  the  slabs,  when  it  would  become  nec- 
essary to  get  further  up  the  chute  and  break  the  blockade. 
To  do  this,  accoMing  to  the  testimony  for  the  plaintiff, 
the  defendant  had  provided  but  one  way,  and  that  way 
required  him  to  leave  the  place  at  the  foot  of  the  chute 
some  several  feet,  and  step  over  an  uncovered  three-inch 
iron  shaft,  with  set-screws  projecting,  which  was  revolv- 
ing at  the  rate  of  four  or  five  hundred  revolutions  a  minute 
—the  shaft  being  about  seventeen  inches  above  the  plank 
upon  which  he  was  standing,  over  which  he  had  to  steD  to 
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reach  the  point  up  the  chute  where  the  blocked  slabs  could 
be  loosened  and  made  to  pass  down  the  chute.  Other  wit- 
nesses who  had  worked  at  the  chute  testified  to  the  same 
effect  and  corroborated  the  statement  that  there  was  no 
other  way  provided  to  reach  the  wedged  slabs  up  the 
chute  except  over  the  uncovered  shaft  as  already  described, 
and  that  the  foreman  himself  had  gone  that  way  on  one 
occasion  when  aiding  in  breaking  a  blockade.  The  defend- 
ant sought  to  contradict  this  by  introducing  evidence  to 
show  that  there  was  a  safe  passage  another  way  which 
could  have  been  used  for  that  purpose,  but  if  there  were 
such,  it  does  not  seem  to  have  been  known  to  those  who 
worked  at  the  foot  ol  the  chute,  and  upon  whom  devolved 
the  duty  of  breaking  these  jams.  It  had  averred  in  its 
answer  that  the  proper  way  to  effect  this  object  was  to  go 
up  this  chute,  but  that  seems  to  have  been  abandoned  at 
the  trial,  and  in  place  thereof,  testimony  was  introduced  to 
show  there  was  another  safer  passage-way  than  the  one 
used  by  the  plaintiff  as  already  stated. 

The  testimony  for  the  plaintiff  shows  that  he  is  a  common 
laborer  and  not  a  skilled  mechanic;  that  his  Icnowledge  of 
machinery  and  its  uses  and  the  perils  attending  it  is  lim- 
ited; that  he  had  been  at  work  at  the  business  some  three 
months  prior  to  the  injury;  that  the  iron  shaft  referred  to 
was  several  feet  from  the  platform  at  which  he  worked, 
and  not  always  visible  from  that  point,  but  that  in  going 
to  it,  and  to  step  over  it,  the  shaft  was  plainly  in  sight, 
and  that  he  did  not  know  there  were  any  set-screws,  with 
their  projections,  upon  it, — which,  it  may  be  added,  were 
necessarily  invisible  when  the  shaft  was  revolving  at  such 
a  rapid  rate;  that  the  morning  he  went  to  work  at  the  foot  of 
the  chute  he  put  on  the  apron,  that  was  hanging  upon  one  of 
the  posts,  which  had  been  used  by  a  former  worker;  that 
he  usually  wore  a  gunny-sack  for  an  apron,  some  three  or 
four  inches  above  his  knees;  that  in  doing  his  work  they 
picked  up  the  slabs,  and  that  as  the  logs  from  which  they 
came  were  tskken  oat  of  the  river  they  were  wet,  and  cov- 
ered with  slime,  rendering  it  necessary  to  wear  an  apron: 
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that  his  co-workers  wore  one,  and  that  the  testimony  of 
others  who  had  worked  there  showed  that  they  had  done 
the  same  thing;  that  the  plaintiff  was  wearing  an  apron  at 
the  time  when  he  received  the  injury,  and  that  it  and  his 
pants  were  torn  off  when  it  occurred.  To  overcome  this, 
the  defendant  introduced  testimony  tending  to  show  that 
the  wearing  of  gunny-sacks  for  aprons  was  dangerous 
where  there  was  machinery,  and  that  the  plaintiff  had  been 
repeatedly  admonished  of  this  danger,  but  that  he  gave 
no  heed  to  it ;  that  he  wore  his  apron  long  and  flowing, 
and  not  split  up  and  tied  around  the  legs,  as  was  necessary 
for  safety,  and  that  he  was  so  carelessly  wearing  it  when  the 
accident  occurred;  that  the  shaft  was  in  plain  sight,  and 
the  danger  of  crossing  it  was  apparent,  and  could  be 
avoided  by  the  exercise  of  care  and  attention. 

It  appears,  then,  upon  the  issue  made  and  tried,  that  the 
contention  of  the  parties  may  be  thus  resolved:  The 
plaintiff  contends  that  he  was  inexperienced,  and  that  the 
defendant  violated  its  duty  in  putting  him  to  work  at  a 
place  which  was  not  safe,  and  exposed  him  to  more  than 
ordinary  dangers  and  risks,  while  the  defendant  insists 
that  he  deliberately  abandoned  the  safe  way  which  he 
provided  for  the  unsafe  one  he  used;  but,  barring  that,  he 
maintains  that  the  revolving  shaft  was  in  plain  sight,  and 
the  danger  of  crossing  it  fully  exposed  and  discoverable 
by  the  commonest  observation  and  intelligence,  and  that 
the  accident  was  the  immediate  and  exclusive  result  of  his 
own  act,  in  carelessly  and  inattentively  crossing  it.  It  is 
a  rule  of  law,  founded  upon  the  theory  of  implied  con- 
tracts between  the  master  and  servant,  that  when  the 
latter  enters  the  service  of  the  former  he  takes  upon  him- 
self all  the  ordinary  risks  incident  to  his  employment. 
These  risks,  it  is  said,  he  is  supposed  to  have  in  mind 
when  he  engages  in  the  service,  and  that  his  compensa- 
tion is  stipulated  accordingly.  To  justify  that  assumption, 
we  are  boimd  to  presume  that  he  knows  and  understands 
the  ordinary  risks  incident  to  his  employment,  and  that  if. 
an  injury  occurs  as  a  result  of  the  ordinary  and  not  extra- 
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ordinary  risks  of  such  employment,  although  he  may  have 
exercised  ordinary  care,  the  master  is  not  liable. 

But  another  part  of  this  implied  contract  is  that  the 
master  shall  furnish  suitable  tools  and  appliances  for  the 
servant  with  which  to  work,  and  provide  a  reasonably  szie 
place  in  which  to  perform  it;  yet  the  servant  may  dispense 
with  this  obligation.  When  he  consents  to  work  at  a  place 
which  will  expose  him  to  danger,  knowing  and  understand- 
ing what  such  danger  is,  and  the  risk  he  incurs  thereby, 
he  cannot  complain,  in  the  event  of  an  injury  on  that 
account,  that  the  place  where  he  worked  might  have  been 
made  safe  by  the  exercise  of  reasonable  care.  **nis 
assent,"  said  Devens,  J.,  **has  dispensed  with  the  per 
formance  on  the  part  of  the  master  to  make  it  so.  Having 
consented  to  serve  in  the  wiay  and  manner  in  which  the 
business  was  being  conducted,  he  has  no  proper  ground  of 
complaint,  even  if  reasonable  precautions  have  been  no;^- 
lected."     Sullivan  v.  Ind.  Manufacturing  Co.,  113  Mass.  301). 

When  it  is  not  unlawful,  and  does  not  interfere  with  the 
rights  of  others,  it  is  the  legal  right  of  every  person  to 
carry  on  a  business  which  is  dangerous  in  itself,  or  in  the 
manner  of  conducting  it.  He  may  select  the  machinery  to 
be  used,  and  conduct  the  business  in  the  manner  he  deems 
best,  and,  as  Ellsworth,  J.,  said,  *'run  his  mill  with  old 
or  new  machinery,  just  as  he  may  ride  in  an  old  or  new 
carriage,  navigate  an  old  or  new  vessel,  occupy  an  old  or 
new  house,  as  he  pleases."  Hayden  v.  Manufacturing  Co., 
29  CJonn.  558.  Within  the  same  principle,  so  long  as  the 
law  does  not  require  it>  the  master  is  not  bound  to  box  (ft 
fence  his  machinery  in  running  his  mill  and  conducting  his 
business,  and  merely  a  fa* lure  to  do  so  will  n^t  render  him 
liable  for  neglect. 

In  such  case,  if  the  servant  is  acquainted  with  the  dan- 
gers, and  fully  understands  the  risks  to  which  he  is 
exposed  when  the  place  prepared  for  him  to  work  is  near 
or  about  machinery  which  is  not  boxed  or  covered,  and 
consents  or  chooses  to  contract  to  do  it,  then  he  assumes 
such  risks,  and  the  mastei*  is  under  no  obligation  to  indem- 
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nify  him  against  the  consequences  of  them.  Having 
consented  or  contracted  to  work  in  a  place  or  x)osition  in 
which  he  was  exposed  to  the  machinery,  ho  will  be  held  to 
have  understood  the  hazard  attending  his  employment,  and 
to  have  voluntarily  taken  upon  himself  the  consequences 
of  such  hazard.  In  all  such  cases,  the  contract,  although 
involving  dangerous  service,  has  been  voluntarily  entered 
into,  with  full  knowledge  or  sufficient  intelligence  to  com- 
prehend the  hazards  or  risks  to  be  incurred  in  the  employ- 
ment; and  the  servant  can  have  no  just  ground  of  complaint 
against  the  master  for  damages  resulting  from  that  service. 

But,  on  the  other  hand,  if  the  servant  is  ignorant  or 
inexperienced,  and  does  not  know  or  understand  the  risks 
incident  to  his  employment,  and  to  which  he  would  be 
exposed,  and  an  injury  happen  to  him  without  any  negli- 
gence on  his  part,  and  without  the  master  warning  or 
pointing  out  the  dangers,  he  would  be  guilty  of  a  breach 
of  duty,  and  liable  to  the  servant  for  the  injury  he  sus- 
tained. The  distinction  rests  uf^on  the  knowledge  of  the 
servant  in  one  case,  and  the  want  of  it  in  the  other. 

If,  therefore,  the  service  required  to  be  performed  is 
dangerous,  or  rendered  so  by  reason  of  the  master's  failure 
to  provide  a  place  where  the  servant  may  do  his  work  -with 
safety,  but  which,  by  the  exercise  of  due  care  and  reason- 
able expense  on  the  part  of  the  master,  might  have  been 
made  safe,  his  omission  would  be  a  breach  of  duty,  and 
renclor  him  liable  for  any  injury  arising  therefrom,  unless 
&e  servant  has  knowledge  of,  and  comprehends  the  nature 
or  extent  of,  the  risks  to  which  he  is  exposed,  at  the  place 
provided,  and  thereby  dispenses  with  the  performance  of 
this  duty  on  the  part  of  the  master;  or  unless  the  master, 
when  the  servant  i«  ignorant  or  inexperienced,  i)oints  out, 
or  gives  him  full  notice  of,  the  risks  attending  such  service 
at  the  place  to  be  performed,  and  thereby  enables  him  to 
appreciate  such  risks,  and  to  avoid  them. 

It  is  the  duty  of  the  master  to  furnish  suitable  machinery 
and  a  suitable  place  for  the  prosecution  of  the  work 
required  of  his  servants.     In  the  case  at  bar,  the  claim  of 
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plaintiff  is  to  the  effect  that  he  had  no  knowledge  or  infor- 
mation of  the  nature  of  the  hazards  to  which  he  was 
exposed,  while  it  seems  to  be  conceded  that  the  defendant 
knew  and  understood  the  risk  the  plamtiff,  or  any  one  else, 
would  incur  in  crossing  the  uncovered  shaft  in  controx'ersy 
In  a  word,  knowledge  upon  the  part  of  the  master,  for  the 
purposes  of  this  case,  may  be  regarded  as  admitted ;  but 
the  want  of  it  in  the  plaintiff,  sufficient  to  protect  himself 
from  the  risks  of  the  service  at  the  place  where  the  injury 
occurred,  is  a  controverted  fact.  Upon  the  testimony,  the 
contention  of  the  plaintiff  is  that  his  want  of  knowledge, 
arising  from  his  inexperience  of  the  hazards  attending  the 
service  in  the  line  of  duty  which  devolved  upon  him,  and 
the  failure  of  the'  defendant,  who  knew  such  hazards,  to 
warn  him,  or  give  him  such  instructions  as  would  enable 
'him  to  understand  and  to  avoid  the  danger,  renders  the 
defendant  liable;  while  the  defendant  contends,  on  this 
point,  that  such  instructions  were  unnecessary,  because  the 
danger,  and  the  means  of  avoiding  it,  were  apparent  and 
discoverable  by  the  commonest,  observation.  It  appears 
from  the  evidence  of  the  plaintiff  that  the  place  at  which 
he  did  the  principal  part  of  his  work  was  on  a  platform  at 
the  foot  of  the  chute,  whic*.h  is  admitted  to  be  a  safe  place 
to  perform  the  labor  required  there.  But  it  occurred, 
occasionally,  that  th6  chute  would  become  blockaded  by 
the  slabs,  and,  to  reach  a  point  higher  up  the  chute,  so  as 
to  break  the  jam  or  blockade,  it  was  necessary  for  the 
plaintiff  to  leave  the  place  at  the  foot  of  the  chute,  and  step 
across  the  uncovered,  revolving  shaft.  His  pathway  was 
thus  across  a  rapidly  revolving,  uncovered  shaft,  with 
projecting  set- screws,  from  the  one  place  to  the  other,  or 
the  two  places  at  which  he  was  required  to  work  at  times 
were  connected  by  but  one  route,  and  that  was  directly 
across  this  uncovered  shaft.  It  will  be  seen  from  this  that 
the  danger  was  not  inherent  in  the  work  itself,  but  was  a 
hazard  which  the  plaintiff  must  incur  in  passing  from  one 
place  to  the  other  a«  occasion  required,  and  in  that  way 
became  connected  with  the  places  at  which  he  worked,  and 
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he  became  exposed  to  it.  A  route,  so  to  speak,  across  an 
uncovered  shaft,  of  its  beight  and  character  and  rate  of 
revolution,  which  had  to  be  st^^pped  over  in  the  discharge 
of  his  duties,  involved,  without  doubt,  a  dangerous  service. 
And,  while  the  t^^stimony  of  the  defendant  tends  to  show 
that  there  was  another  safe  way,  and  that  there  was  no 
need  to  cross  the  shaft,  it  further  tends  to  show  that  there 
was  no  occasion  for  the  exercise  of  its  knowledge  bs  to  the 
nature  of  the  risk  incident  to  his  line  of  duty,  as  the  shaft 
was  in  plain  sight,  and  the  danger  in  crossing  it  apparent 
to  the  commonest  intelligence ;  and,  as  a  consequence,  the 
plaintiff  must  have  understood,  or,  by  the  exercise  of  com- 
mon observation,  ought  to  have  understood,  the  risks 
involved  in  his  service.  But  it  is  to  be  borne  in  mind  that 
there  is  a  difference  between  a  knowledge  of  the  facts  and 
a  knowledge  of  the  risks  which  they  involve.  One  may 
know  the  facts,  and  yet  not  understand  the  risk ;  or,  as  Mr. 
Justice  Byles  observed.  **a  servant  knowing  the  facts  may 
be  utterly  ignorant  of  the  risks."  Clark  v.  Holmes,  7  Hurl. 
&  N.  937.  For»  after  all,  Mr.  Justice  Hallet  said,  *Mt  is 
not  so  much  a  question  whether  the  party  injured  has 
knowledge  of  all  the  facts  in  his  situation,  but  whether  he 
is  aware  of  the  danger  that  threat€»ns  him.  What  avails  it 
to  h\ui  that  all  the  facts  we  known,  if  he  cannot  make  the 
deduction  that  peril  arises  from  the  relation  of  the  facts? 
The  peril  may  be  a  fact  in  it^self  of  which  ho  should  be 
infoimed."  McOowan  v.  Mining  Co.,  3  McCrary,  893,  9  Fed. 
Rep.  861.  So  that  in  a  case  like  the  present,  where  the 
evidence  is  conflicting  as  to  whether  or  not  the  detendant 
had  knowledge  of  the  risks  to  which  he  was  exposed,  the 
question  is  preeminently  for  the  jury. 

Now.  turning  to  the  instructions,  we  are  to  ascertain 
wherein  the  court  erred  in  respect  to  such  portions  of  the 
instructions  as  were  excepted  to  and  assigned  as  error. 
The  trial  court,  aft^er  defining  to  the  jury  -negligence," 
and  the  negligence  complained  of  in  respect  to  the  place 
provided  for  the  plaintiff  to  work,  said:  **  The  master  is 
bound  to  provide  his  servants  a  safe  place  in  which  to 
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perform  their  labor,  and  suitable  and  proper  tools  with 
which  to  perform  it."  The  objection  to  this  instruction  is 
that  it  is  too  unqualified,  as  applied  to  t}ie  facts;  that  a  safe 
place  rji  a  saw-mill,  with  its  saws  and  belts  and  shafts, 
practically  speaking,  is  impossible.  Now,  the  point  in 
issue  here  was  not  as  to  the  degree  of  safety  of  the  partic- 
ular places  at  which  the  plaiutiif  performed  his  work,  for 
the  injury  was  not  received  at  them,  and  they  were 
admitted  to  be  safe,  or  at  least  not  complained  of,  but 
whether  the  way  provided  by  the  defendant  which  con- 
nected them,  and  involved  the  risk,  was  reasonably  safe. 
As  to  this,  the  court  said:  **If  that  was  the  nature  of  his 
employment,  and  that  was  the  manner  in  which  he  was 
left  to  discharge  his  duty,  then  it  became  the  duty  of  the 
defendant  to  provide  for  him  a  reasonably  safe  course 
from  the  foot  of  the  chute  to  the  point  above  where  it  was 
necessary  for  him  to  work,"  etc.  Upon  this  point,  it  was 
imjwrtant  that  the  trial  court  should  instruct  the  jury 
correctly  as  to  the  law  api)licable  to  the  facts;  and  that  it 
has  done  so,  with  accuracy  and  precision,  is  not  open  to 
controversy.  It  may  be  conceded,  standing  alone,  and 
without  reference  to  other  parts  of  the  instruction,  or  con- 
sidered as  the  only  instruction  given  upon  the  issue 
involved,  the  instruction  excepted  to  was  open  to  the 
objection  urged;  but  when  taken  in  its  connection,  and  with 
what  follows,  when  the  real  matter  in  controversy  is  con- 
sidered, there  can  be  no  liability  in  it  to  mislead  tiie  jury. 
The  next  portion  of  the  charge  excepted  to  is  as  follows: 
**If  the  employment  is  one  involving  any  peculiar  labor, 
or  there  is  connected  with  the  place  where  it  is  to  be  per- 
formed any  particular  causes  of  danger,  of  which  the 
servant  is  ignorant,  by  reason  of  his  want  of  skill  in  that 
employment,  it  is  the  duty  of  the  master  to  instruct  him 
upon  those  subjects,  and  inform  him  what  it  is  he  needs  to 
be  watchful  of  in  the  discharge  of  his  duties;  and  if  the 
master  neglects  these  things  he  is  held  chargeable  for  the 
injuries  tliat  result  from  that  neglect."  In  the  light  of 
the  facts  and  the  law  as  already  stated,  it  is  difficult  to 
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suggest  what  objection  could  be  urged  to  tliis  instruction. 
If  there  were  any  peculiar  causes  of  danger  connected 
with  the  place  where  the  work  was  to  be  performed,  of 
which  the  plaintiff  had  no  knowledge,  as  he  has  averred 
and  testified,  it  is  plain  law,  and  alike  the  dictates  of 
humanity  and  good  faith,  for  the  master  to  give  him  full 
I  notice  of  the  dangers  incident  to  his  line  of  duty.     That 

I  there  were  facts  in  evidence  to  which  the  instruction 

I  excepted  to  was  applicable,  and  that  it  was  a  correct  expo- 

sition of  the  law  in  resi)ect  to  them,  we  think,  must  be 
conceded.  But  this  was  the  plaintiffs  side  of  the  case; 
and  that  the  jury  might  have  the  law  as  to  the  other  side, 
upon  the  evidence  presented  by  the  defendant,  the  instruc- 
tion excepted  to  is  immediately  followed  by  this  language: 
I  "At  the  same  time,  if  the  dangers  attending  the  place — 

I  connected  with  the  place,  I  will  say — and  attending  the 

!  pcriormance  of  the  labor,  are  open  and  manifest,  and  the 

I  servant,  if  he  will  think  and  look,  will  understand  them 

I  fully,   and   he  nevertheless  proceeds  to  engage  in  the 

I  employment,  the  master  is  not  responsible  for  injuries  that 

may  result  if  the  servant  has  been  negligent  in  protecting 
•  himself  against  dangers  of  which  he  is  fully  apprised;** 

j  and  so  on,  and  of  like  import. 

The  next  exception  is  to  these  words,  **of  the  plaintiff, 
for  instance,  with  such  experience  as  he  appears  to  have 
had  about  machinery,"  which  was  the  concluding  clause  of 
a  sentence,  the  whole  of  which  requires  to  be  stated  to 
render  the  portion  objected  to  intelligible.  **You  are  to 
consider,*'  said  the  trial  court,  **the  evidence  relating  to 
this  revolving  shaft,  with  the  collar  and  set-screws,  and, 
in  connection  with  that,  you  are  to  consider  what  the  testi- 
mony is  in  reference  to  such  being  the  ordinary  machinery, 
and  whether  it  was  entirely  manifest  to  any  looker-on, 
even  if  he  might  be  ignorant  of  machinery,  whether  the 
effects  it  might  produce  were  within  the  ordinary  appre- 
hension of  one  looking  at  it, — if  the  plaintiff,  for  instance, 
with  such  experience  as  he  appears  to  have  had  about 
machinery.*'    All  that  precedes  the  excepted  portion  is 
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admitted  to  be  good  law,  and,  it  may  be  added,  was  entirely 
fair  to  the  defendant.  It  is  difficult  to  understand  what 
the  point  of  objection  is,  unless  it  be  that  it  is  never  the 
duty  of  the  master  to  give  notice  of  danger,  and  that  the 
servant  always  assumes  it,  however  great  his  ignorance  or 
inexperience,  or  want  of  capacity  to  appreciate  such  dan- 
ger. The  court  was  instructing  the  jury  of  their  duty  to 
consider  whether  the  danger  from  the  machinery  was 
entirely  manifest  to  any  looker-on,  even  if  he  might  be 
ignorant  of  machinery,  and  to  determine  the  effects  that  it 
might  produce;  that  is,  whether  the  risks  incurred  by  it 
were  within  the  ordinary  apprehension  of  one  looking  at 
it.  We  have  already  adverted  to  the  distinction  that  there 
may  be  knowledge  of  the  existence  of  facts,  and  yet  total 
ignorance  of  the  risks  which  they  involve.  By  looking 
and  seeing,  the  fact  that  the  shaft  was  there,  and  rapidly 
revolving,  was  apparent;  but  that  is  not  enough.  The 
inquiry  must  go  further :  Would  a  looker-on  be  aware  of 
the  danger?  Could  he  make  the  proper  deduction  that 
peril  arises  from  the  relation  of  the  facts?  It  is  this  which 
he  must  understand  to  appreciate  the  risk.  Now,  the  jury 
had  heard  the  evidence  of  the  plaintiff's  want  of  Jmowledge 
of  machinery;  but,  as  he  did  not  operate  the  machinery, 
and  his  duties  only  required  him  occasionally  to  cross  the 
shaft,  which  was  in  plain  sight,  his  knowledge  of  it,  neces- 
sarily, was  only  such  as  he  derived  from  seeing  or  looking 
at  it,  and,  as  applied  to  him,  the  effect  of  the  instruction 
was  to  say  to  the  jury  that  they  were  to  consider  whether, 
as  a  man  of  ordinary  apprehension,  even  though  he  was 
ignorant  of  machijiery,  when  the  shaft  was  in  plain  sight, 
as  one  who  had  seen  it,  he  understood  the  effect  that  it 
might  produce,  or  the  peril  arising  from  it  in  relation  to  his 
services.     There  was  no  error. 

The  next  exception  involves  several  instructions,  which 
may  be  considered  together.  These  are:  **You  are  to 
consider  the  testimony  with  reference  to  the  feasibility  of 
fencing  it  in,  either  by  boxing  that  would  entirely  cover 
it,  or  by  bars  or  guards  across  the  timber  v^here  it  was 
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located,  and,  from  all  the  testimony,  consider  whether  the 
defendant  omitted  to  do  anything  that  was  reasonable  and 
proper  that  it  should  do,  that  would  have  tended  to  the 
security  of  this  plaintiff.  If  you  believe  from  the  testi- 
mony that  the  defendant  employed  this  plaintiff  to  work 
at  that  slab-chute,  and  made  it  the  duty  of  the  plaintiff, 
with  his  associate,  to  keep  the  slab-chute  clear,  and  there 
was  no  specific  direction  how  he  should  conduct  his  labors 
in  that  regard,  then  it  was  left  to  the  judgment  and  discre- 
tion of  the  plaintiff  how  he  would  keep  that  chute  clear, — 
whether  he  would  do  it  altogether  by  working  at  the  foot 
of  it,  clearing  the  foot,  or  whether  he  would,  in  case  of  a 
block  in  the  chute,  go  up  or  go  to  some  point  above  the 
bottom,  and  remove  the  block  from  that  point.  And  if 
that  was  the  nature  of  his  employment,  and  that  was  the 
mamier  in  which  he  was  left  to  discharge  his  duty,  then  it 
became  the  duty  of  the  defendant  to  provide  for  him  a 
reasonai)ly  safe  course  from  the  foot  of  the  chute  to  the 
point  above,  where  it  was  nescessary  for  him  to  go  to 
work,  or  where  it  was  convenient  and  proper  for  him  to 
work,  removing  a  block  from  the  chute;  and  that  makes  it 
necessary  for  you  to  go  over  this  testimony,  in  the  manner 
in  which  I  stated  a  moment  ago,  and  inquire  whether  there 
was  a  safe  way  provided  for  those  who  were  working  at 
the  bottom  of  this,  chute  to  go  to  a  point  higher  up,  where 
it  was  convenient  and  necessary  for  them  to  work,  to 
remove  the  block  that  occurred  in  the  chute  at  times." 

It  may  be  considered  as  admitted  that  the  plaintiff 
did  not  receive  any  instructions  as  to  his  work,  or 
the  danger  incident  to  it,  at  the  place  to  be  per- 
formed, but  it  was  claimed  that  there  was  a  safe 
way  provided,  and  that  there  was  no  occasion  to  go 
the  way  over  the  shaft,  or,  if  there  was,  the  danger 
was  apparent  to  common  observation;  while,  on  the  other 
side,  the  position  was  that  the  way  over  the  shaft  was  the 
only  way  provided,  and  that,  in  consequence  of  its  being 
uncovered,  it  was  unsafe,  unless  boxed,  to  an  experienced 
or  ignorant  man,  unless  he  was  advised  of  the  danger  and 
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instructed  as  to  his  duty  in  regard  thereto.  Now,  the 
court  was  instructing  the  jury,  and  impressing  upon  them 
the  duty  to  go  over  the  testimony,  as  it  had  before  indi- 
cated, fully,  and  to  which  no  objection  could  be  made,  and 
ascertain  whether  the  defendant  had  provided  a  safe  way, 
and  necessarily,  if  the  defendant  has,  and  the  jury  should 
so  find,  the  case  would  end  there;  but,  in  order  to  cover  all 
phases  of  the  case,  in  the  event  the  jury  should  find  that  the 
defendent  had  not  provided  the  safe  way,  as  alleged,  then 
it  would  become  their  duty  to  consider  the  plaintiff's  testi- 
mony in  this  regard,  which,  if  the  jury  believed,  and  that 
he  was  without  specific  directions  as  to  his  work,  then  it 
became  the  duty  of  the  defendant  to  provide  a  reasonably 
safe  way  over  the  shaft,  and  this  necessarily  involved  an 
inquiry  in  regard  to  the  duty  of  the  defendant  in  reference 
to  boxing  the  uncovered  shaft;  that  is,  whether,  by  leav- 
ing it  uncovered,  in  that  phase  of  the  case,  there  was  any 
omission  to  do  anything  which  the  defendant  reaiponably 
ought  to  have  done  for  the  security  of  the  plaintiff. 

We  are  now  to  consider  the  refusal  of  the  instructions 
asked,  and  these  are  eight  in  number,  but  the  two  last,  the 
seventh  and  eighth,  we  shall  dispose  of  by  saying  that  the 
seventh  required  the  court,  in  its  instruction,  to  omit  ma- 
terial testimony  tending  to  establish  the  plaintiff's  version 
of  his  case,  and  contradicting  the  defendant's  claim  that 
the  risk  was  visible  to  the  commonest  intelligence,  and  the 
eighth  was  liable  to  mislead  as  asked,  and,  upon  the  facte, 
the  law  was  better  stated  by  the  court  in  the  general 
charge.  It  is  a  tedious  task,  but  I  shall  discharge  it 
although  it  extends  this  opinion,  by  copying  several  of  the 
instructions  asked, — selecting  those  regarded  as  the  most 
important, — and  showing  that  in  substance,  and  especially 
as  ajjplicable  to  the  facts,  they  are  covered  by  others  given 
in  the  charge.  The  third,  fourth  and  fifth,  as  asked,  were 
as  follows:  **If  you  believe  from  the  evidence  that  the 
plaintiff  Imew  the  position  and  character  of  the  revolving 
shaft  by  which  he  was  injured,  and  could  have  avoided  it  by 
going  around  the  end  of  the  shaft  instead  of  stepping  over 
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it,  and  did  not  do  so  because  he  thought  he  could  do  so 
[safely],  and  it  was  the  easier  way,  he  was  guilty  of  neg- 
ligence and  cannot  recover.  In  case  the  risk  of  crossing 
the  shaft  was  much  increased  by  the  plaintiff's  wearing  a 
long  coal-sack  apron,  and  the  plaintiff  voluntarily  wore 
such  apron,  and  the  wearing  of  this  apron  was  the  primary 
cause  of  the  accident,  then  defendant  is  not  responsible. 
If  the  jury  find  that  this  injury  was  caused  by  the  set-screw 
catching  in  a  sack  apron  voluntarily  worn  by  plaintiff,  and 
which  apron  manifestly  increased  the  danger  to  a  man  em- 
ployed about  a  dangerous  revolving  shaft,  and  without  the 
apron  the  accident  would  not  have  occurred,  the  plaintiff 
was  guilty  of  negligence  and  cannot  recover."  The  in- 
struction given  by  the  court  was  as  follows:  '*The  evi- 
^dsxxcB  tends  to  show  that  the  plaintiff  had  on  at  the  time 
he  was  injured  an  apron  of  some  kind,  and  that  the 
apron  was  caught  by  this  revolving  shaft.  Now,  it  is  a 
question  for  you  to  determine  whether  the  wearing  of 
the  apron,  under  those  circumstances,  considering  the 
place  where  the  plaintiff  worked  and  was  obliged  to 
work,  if  he  was  obliged  to  work  anywhere — consider, 
I  say,  whether  it  was  negligence,  or  otherwise,  for  the 
plaintiff  to  wear  an  apron  at  that  place  and  time,  and 
whether  that'  negligence  of  his  directly  contributed  to  the 
injury  that  he  sustained ;  whether  it  is  probable  that  if  he 
had  not  had  an  apron  on  he  would  have  escaped  the  injury 
that  he  sustained,  even  if  the  defendant  might  have  been 
negligent  in  respect  to  the  shaft.  And,  if  it  seems  to  you, 
and  you  find  from  the  evidence,  that  the  wearing  of  this 
apron — of  the  apron  described  by  the  witnesses — was  the 
•proximate  and  direct  cause  of  the  injury  which  the 
plaintiff  sustained,  then  he  should  be  held  guilty  of  negli- 
genca  Apply  to  the  plaintiff  the  same  rule  that  I  referred 
to  in  respect  to  the  defendant  Did  the  plaintiff  do  any  act 
or  thing  in  connection  with  his  employment  there,  on  the 
occasion  of  his  injury,  that  a  prudent  and  cautious  man 
would  not  have  done?"  And,  **it  is  necessary  for  you  to 
go  over  this  testimony,  and  inquire  whether  there  was  a 
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safe  way  provided,"  etc.  And,  of  course,  if  the  jury  found 
that  there  was,  there  could  be  no  excuse  for  going  over  the 
shaft,  and  the  plaintiff  would  be  guilty  of  negligence.  And 
again,  and  finally,  the  following  was  asked:  **It  was  the 
duty  of  plaintiff,  when  approaching  machinery  about  which 
he  was  employed,  both  to  think  and  look,  in  order  to  avoid 
injury  from  such  machinery;  and,  it  you  find  from  the  evi- 
dence that  the  injury  sustained  by  the  plaintiff  was  re- 
ceived by  reason  of  his  failure  to  think  or  look  as  to  what 
he  was  doing,  he  was  guilty  of  such  negligence  as  precludes 
his  recovery,  and  your  verdict  should  be  for  the  defend- 
ant." The  instruction  given  was  as  follows:  **Itisthe 
duty  of  every  man,  of  every  servant,  to  use  his  thinking 
faculties  and  his  perceptive  faculties:  to  think  and  look 
about  him,  ani  use  his  judgment  and  skill  in  avoiding  th« 
dangers  to  which  ho  may  be  exposed.  If  he  fails  to  look 
and  think, — does  not  apply  his  judgment  in  endeavoring  to 
escape  injuries  to  which  he  knows  himself  to  be  surrouuded, 
— then  he  takes  the  risk  to  which  he  is  exposed^  and  must 
suffer  the  consequences,  and  cannot  caU  upon  his  master  to 
remimerato  him  for  any  injury  he  may  have  sustained." 

This  must  suffice,  and  it  must  be  apparent  that  the  trial 
court,  in  its  general  charge,  has  presented  the  law,  to  say 
the  least,  in  as  pointed  a  manner  as  the  instructions 
requested.  The  rule  is  well  established  that  it  is  not  error 
for  the  court  to  refuse  to  give  instructions  asked  upon 
propositions  which  have  been  elsewhere  covered  in  its 
general  cjharge,  or  other  special  instructions  given. 
Thomp.  Trials,  §  2H52.  Upon  this  matter  the  supreme 
court  of  the  United  States  says:  **  It  has  been  repeatedly 
determined  by  this  tribunal  that  no  court  is  bound  to  give 
instructions  in  the  forms  and  language  in  which  they  are 
asked.  If  those  given  sufficiently  cover  the  case,  and  are 
correct,  the  judgment  will  not  be  disturbed,  whatever 
those  may  have  been  which  were  refused,*'  Bailtoay  Co,  v. 
McCarthy,  96  U.  S.  258,  265.  And  Mr.  Thompson  further 
adds  that  -'it  is  a  principle  upon  which  appellate  courts 
uniformly  act  thai  tbe  judgment  will  not  be  reversed  for 
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tlie  refusal  of  instructions,  if  the  court  can  see  that  the 
case  was  placed  fully,  fairly,  and  properly  before  the  jury 
by  the  instructions  which  were  given,  although  the  re- 
quests refused  may  have  been  correctly  drawn  in  i)oint  of 
law,  and  in  their  application  to  the  evidence."  Thomp. 
Trials,  §  2352,  and  notes. 

To  our  minds  it  is  apparent  that  the  instructions  asked 
were  covered  by  those  given  by  the  court  in  its  general 
charge;  and  when  this  is  examined  as  a  whole  in  the  light 
of  evidence  as  disclosed  by  the  record,  it  becomes  still 
more  apparent  that  the  case  was  presented  to  the  jury 
fully,  fairly  and  properly  by  the  court;  if  any  injury  has 
been  done  the  defendant  in  the  result  of  the  trial,  it  was 
not  caused  by  any  error  in  the  trial  court  and  within  our 
province  to  correct. 

The  judgment  must  be  af&rmed* 


[  Filed  December  9,  1889.  ] 

JOHN   COET,  Appellant,  v.  LASSARD  &  LUCIFER. 
Rkspondents. 

CoKTR ACT.— Special  afd  Unique  Pertoxal  Sebvicim.— When  Equity  will  Kxkrcisb 
Vm  Prevbntivb  Powers. -^i\*h ere  a  contract  stipulates  for  special,  unlqae  or  extra- 
ordinary personal  services,  sucli  as  involves  special  merit,  skill,  knowledge,  or 
ability,  eo  that  in  case  of  default,  the  same  services  could  not  be  easily  obtained 
fh>m  others,  nor  be  compensated  in  damages  at  law,  a  court  of  equity  would  be 
warranted  in  applying  Its  preventive  remedy  by  injunction ;  otherwise,  if  such 
service  were  ordinary  and  without  special  merit  and  such  as  could  be  easily 
sopplied  without  much  difficulty  or  expense,  the  principle  is  that  contracts  for 
sach  services  are  personal  and  peculiar,  because  of  their  special  merit  or  unique 
eharacter,  and  the  Inadequacy  of  the  remedy  at  law  to  compensate  In  damages 
lor  their  breach. 

Appeal  from  the  circuit  court  for  Multnomah  county. 

^rs  dt  Beach,  for  Appellant. 

C.  H.  Hevritt,  for  Respondents. 

Lord,  J. — This  is  a  suit  wherein  the  plaintiff,  who  is  a 
theatrical  manager,  seeks  to  enjoin  and  prevent  the  de- 
fendants, who  are  acrobats,  from  performing  at  a  rival 
theater  in  the  same  place.     The  plaintiff  alleges,  among 
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other  things,  that  the  plaintiff  and  defendants  entered  into 
a  contract  whereby  it  was  agreed  that  the  defendants  were 
to  perform  as  acrobats,  exclusively  for  the  plaintiff,  during^ 
a  period  of  six  weeks,  at  a  salary  of  $60  per  week,  etc.; 
that  the  plaintiff  has  performed  all  the  conditions  of  his 
said  contract,  and  gone  to  large  expense  in  advertising, 
etc.,  and  would  have  derived  large  emoluments  from  the 
performance  of  the  defendants,  which  are  alleged  to  be 
unique  and  attractive;  that  said  defendants,  after  perform- 
ing, for  the  plaintiff  for  the  space  of  three  weeks,  refused 
to  perform  longer,  and  engaged  themselves  to  perform  as 
acrobats  at  another  theater  mentioned,  in  said  city;  and 
that  said  performance  of  the  said  defendants  will  attract 
large  crowds,  etc.,  and  will  largely  diminish,  if  permitted 
to  be  given,  the  receipts  of  the  plaintiff,  and  cause  an 
irreparable  loss,  etc.,  and  diminish  the  attractions  of  his 
said  theater,  etc.;  that  the  said  defendants  are  entirely 
impecunious,  and  unable  to  respond  to  an  action  for  a 
breach  of  the  contract,  etc.  The  answer  denies  nearly  all 
the  material  allegations,  but  admits  the  hiring,  etc.,  and 
then  avers  affirmatively  that  the  plaintiff  failed  to  fulfill 
his  part  of  the  contract,  etc.,  and  that  the  plaintiff  dis- 
chargv^J  them,  etc.;  all  of  which  wa^  put  in  issue  by  the 
reply.  Upon  all  the  issues  presented  by  the  pleadings,  the 
finding  of  the  court  was  favorable  to  the  plaintiff,  with 
this  exception:  **That  the  performance  of  the  said  de- 
fendants was  not  of  an  unique  or  unusual  character,  but 
that  of  an  ordinary  acrobat  and  tumbler,  which  could  have 
been  easily  supplied,  with  little  or  no  delay  or  expense; 
and  that  said  service  was  of  a  common  and  ordinary  char- 
acter, and  not  such  as  could  be  enjoined  in  equity  for  a 
breach  of  contract  to  perform,"  etc.  As  a  result,  the  court 
found,  as  a  conclusion  of  law,  that  the  plaintiff  was  not 
entitled  to  any  relief  in  equity,  and  that  his  suit  be  dis- 
missed. The  contention  of  counsel  for  the  plaintiff  is  to 
this  effect:  (1)  That  it  is  immaterial  whether  the  perform- 
ance is  unique,  or  involves  special  knowledge  or  skill;  and 
(2)  that  the  finding  is  contrary  to  the  evidence,  which  will 
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show  that  the  performance  was  tmiquo  and  unusual.  In 
this  case,  there  is  no  negative  clause  in  the  contract;  but 
the  suit,  as  decided  by  the  court,  assumes  and  admits  that 
such  a  stipulation  is  not  a  prerequisite  to  the  exercise  of 
jurisdiction,  but  that  it  is  enough  to  warrant  equity  to 
interfere  if  the  contract  alleged  to  have  been  broken  stip- 
ulated for  services  which  are  unique  and  extraordinary  in 
their  character,  or  which  involve  special  skill  or  knowl- 
edge or  ability,  and  provided  that  such  services  were  to 
be  rendered  at  a  particular  place  or  places,  and  for  a 
specified  time. 

The  question  whether  a  court  of  equity  will  apply  the 
preventive  remedy  of  injunction  to  contracts  for  the  ser- 
noes  of  professional  workers  of  special  merit,  or  leave 
them  to  the  remedy  at  law  for  damages,  has  been  the  sub- 
ject of  much  discussion,  and  the  existence  of  the  jurisdic- 
tion fully  established.  It  is  not,  perhaps,  possible,  nor  is 
it  necessary,  to  reconcile  the  decisions;  but  the  ground  of 
the  jurisdiction,  as  now  exerted,  rests  upon  the  inadequacy 
of  the  legal  remedy.  In  an  early  English  case,  where  the 
jurisdiction  was  invoked  to  prevent  the  actor  Kean  from 
performing  at  another  theater  upon  a  contract  for  personal 
services,  at  which  there  was  a  stipulation  to  the  effect 
that  he  should  not  perform  at  any  other  theater  in  Lon- 
don during  the  period  of  his  engagement,  it  was  held,  as 
the  court  could  not  enforce  the  positive  part  of  the  con- 
tract, it  would  not  restrain  by  injunction  a  breach  of  the 
negative  part.  Kemble  v.  Kean,  6  Sim.  833.  But  this  case 
was  expressly  overruled  in  Lumley  v.  Wagner,  1  De  Gex, 
M.  &  6.  604,  upon  a  like  contract  for  personal  services,  to 
sing,  during  a  certain  penod  of  time,  at  a  particular 
theater,  and  not  to  sing  elsewhere  without  written  author- 
ity, upon  the  ground  that  the  positive  and  negative 
stipulations  of  such  contract  formed  but  one  contract,  and 
that  the  court  would  interfere  to  prevent  the  violation  of 
the  negative  stipulation,  although  it  could  not  enforce  the 
specific  performance  of  the  entire  contract  In  delivering 
this  opinion,  among  other  things,  the  lord  chancellor  said: 
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**The  agreement  to  sing  for  the  plaintiff,  during  three 
months,  at  his  Jieater,  and  during  that  time  not  to  sing 
for  anybody  else,  is  not  a  correlative  contract.  It  is,  in 
effect,  one  contract;  and  though,  beyond  all  doubt,  this 
court  could  not  interfere  to  enforce  the  specific  perform- 
ance of  the  whole  of  this  contract,  yet,  in  all  sound 
construction,  and  according  to  the  true  spirit  of  the  agree- 
ment, the  engagement  to  perform  for  three  months  at  one 
theater  must  necessarily  exclude  the  right  to  perform  at  the 
same  time  at  another  theater.  It  was  clearly  intended  that 
J.  Wagner  was  to  exert  her  vocal  abilities  to  the  utmost  to 
aid  the  theater  to  which  she  agreed  to  attach  herself.  I 
am  of  opinion  that  if  she  had  attempted,  even  in  the 
absence  of  any  negative  stipulation,  to  perform  at  another 
theater,  she  would  have  broken  the  spirit  and  true  mean- 
ing of  the  contract,  as  much  as  she  would  with  refer- 
ence to  the  contract  into  which  she  has  actually  en- 
tered." In  Montague  v.  Flockton,  L.  R.  16  Eq.  189,  it 
was  held  that  an  actor  who  enters  into  a  contract  to  per- 
form for  a  certain  period  at  a  particular  theater  may  be 
restrained  by  injunction  from  performing  at  any  other 
theater  during  the  pendency  of  his  engagement,  notwith- 
standing that  the  contract  contains  no  negative  clause 
restricting  the  actor  from  performing  elsewhere.  Re- 
ferring to  Lumley  v.  Wagnen^  supra^  the  vice-chancellor 
^  said :  *  *  It  happened  that  the  contract  did  contain  a  negative 
stipulation,  and,  finding  it  there,  Lord  St  Leonard  relied 
upon  it ;  but  I  am  satisfied  that,  if  it  had  not  been  there, 
he  would  have  come  to  the  same  conclusion,  and  granted 
the  injunction  on  the  grounds  that  Mdlle.  Wagner,  having 
agreed  to  perform  at  Mr.  Lumley 's  theater,  could  not  at 
the  same  time  be  permitted  to  perform  at  Mr.  Gye's. 
But,  however  that  may  be,  it  is  comparatively  unimport- 
ant, because  the  subsequent  authorities  have  completely 
settled  this  point."  As  a  result  of  these  English  authori- 
ties, while  conceding  that  specific  performance  of  such 
contracts  could  not  be  enforced,  the  ^  arisdiction  is  estab- 
lished that  relief  may  be  granted  on  a  contract  for  such 
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services,  even  though  it  contains  no  negative  clause,  upon 
the  ground  that  a  contract  to  act  or  play  at  a  particular 
place  for  a  specified  time  necessarily  implies  a  prohibition 
against  performing  at  any  other  place  during  that  period. 
The  American  courtSj  while  they  recognize  the  existence  of 
the  jurisdiction,  have  exhibited  much  hesitancy  in  apply- 
ing it  to  such  enlarged  uses.  Until  Daly  v.  Smith,  49  How. 
Pr.  150,  was  decided,  the  doctrine  of  Lumley  v.  WagneTy 
supra,  was  either  entirely  rejected  or  only  partially 
accepted.  Sanquirico  v.  Benedetti^  1  Barb.  315;  Hamhlin  v. 
Dinneford,  2  Edw.  Ch.  528;  Fredericks  v.  Mayer,  13  How.  Pr. 
566;  Butler  y.  Oalletti,  21  How.  Pr.  465;  Burton  v.  Marshall, 
4  Gill.  487;  Hayes  v.  Willio,  11  Abb.  Pr.  (N.  S.)  167.  In 
that  case  (Daly  v.  Smith,  supra)  the  authorities  are  carefully 
discriminated,  and  the  injunction  was  granted  restrain- 
ing an  actress  from  violating  her  agreement  to  play  at  the 
plaintiffs  theater  for  a  stated  period;  and  the  case  is  on 
aU  fours  with  Lumley  v.  Warner,  supra.  See,  also,  Hahn  v. 
Society,  42  Md.  465;  McCaull  v.  Braham,  16  Fed.  Rep.  37. 
In  Fredericks  v.  Mayer,  13  How.  Pr.  567,  and  Butler  v.  Gal- 
letti,  21  How.  Pr.  466,  the  court  indicates  the  principle  that 
where  the  services  involve  the  exercise  of  powers  of  the 
mind,  as  of  writers  or  performers,  which  are  purely  and 
largely  intellectual,  they  may  form  a  class  in  which  the 
court  will  interfere,  upon  the  ground  that  they  are  indi- 
vidual and  peculiar. 

In  these  cases  the  element  of  mind  furnishes  the  rule  of 
distinction  and  decision,  as  distinguished  from  what  is 
mechanical  and  material,  and  would  exclude  professional 
workers,  such  as  dancers  and  acrobats,  whose  performances 
are  largely  mechanical,  however  unique  or  extraordinary 
such  performance  may  be.  But  it  is  apprehended  that  this 
distinction  caxmot  be  maintained,  for  the  fact  is  that  such 
actors  do  often  possess  special  merit  of  extraordinary 
qualifications  in  their  line,  which  makes  their  professional 
performances  distinctly  personal  and  peculiar;  and  that, 
incase  of  their  default  on  a  contract  for  services,  there 
would  be  the  same  difficulty  in  supplying  their  places,  o^ 
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in  obtaining  from  others  the  same  service,  as  would  happen 
with  actors,  whose  merits  were  largely  intellectual,  show- 
ing the  same  reason  to  exist  as  much  in  the  one  case  as 
the  other  tor  the  application  of  the  preventive  remedy  by 
injunction.  Relative  to  this  subject,  the  authorities  indi- 
cate that  the  American  courts  have  refused  to  interfere, 
unless  there  was  a  negative  clause  forbidding  the  services 
sought  to  be  enjoined.  Such  a  stipulation  existed  in  the 
contract  in  Daly  v.  Smith,  6upra,  upon  which  relief  was 
granted,  although  the  opinion  is  broad  enough  to  include 
contracts  without  such  stipulations,  when  the  facts  show 
that  the  contract  is  reasonable,  the  complainant  without 
fault,  and  that  he  has  no  adequate  remedy  at  law.  To  my 
mind,  this  is  the  correct  principle  to  apply  to  such  cases, 
even  though  the  contract  contains  no  negative  stipulation; 
for,  in  the  nature  of  things,  a  contract  to  act  at  a  particu- 
lar tlieater  for  a  specified  time  necessarily  implies  a  nega- 
tive against  acting  at  any  other  theater  during  that  time. 
The  agreement  to  perform  at  a  particular  theater  for  a 
particular  time,  of  necessity  involves  an  agreement  not  to 
perform  at  any  other  during  that  time.  According  to  the 
true  spirit  of  such  an  agreement,  the  implication  precluding 
the  defendant  from  acting  at  any  other  theater  during  the " 
penod  for  which  he  has  agreed  to  act  for  the  plaintiff  fol- 
lows as  inevitably  and  logically  as  if  it  was  expressed  So 
that  according  to  all  the  authorities,  where  one  contracts 
to  render  personal  service  to  another  which  requires  spe- 
cial merit  or  qualifications  in  the  professional  worker,  and, 
in  case  of  default,  the  same  service  is  not  easily  obtained 
from  others,  although  the  court  will  not  interfere  to  en- 
force the  specific  performance  of  the  whole  contract,  yet 
it  will  exert  its  preventive  jKJwer  to  restrain  its  breach. 
While  it  is  true  that  the  court  cannot  enforce  the  affirmative 
part  of  such  contract,  and  compel  the  defendant  to  act  ot 
perform,  it  can  enjoin  its  breach,  and  compel  him  to  ab- 
stain from  acting  elsewhere  than  at  the  plaintiffs -theater. 
The  principle  upon  which  this  doctrine  rests  is  that  con- 
tracts for  such  services  arc  indi\idaai  ana  peculiar,  becaube 
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of  their  special  merit  or  unique  character,  and  the  inade- 
quacy of  the  remedy  at  law  to  compensate  for  their  breach 
in  damages.  "Where,"  says  Prof.  Pomeroy,  **a  contract 
stipulates  for  a  special,  unique  or  extraordinary  personal 
service  or  acts,  or  for  such  services  or  acts  to  be  rendered 
or  done  by  a  person  having  special,  unique  and  extraor- 
dinary qualifications,  as,  for  example,  by  an  eminent  actor, 
singer,  artist,  and  the  like,  it  is  plain  that  the  remedy  at 
law  of  damages  for  its  breach  might  be  wholly  inadequate, 
since  no  amount  of  money  recovered  by  the  plaintiff  might 
enable  him  to  obtain  the  same,  or  the  same  kind  of  ser- 
vices or  acts  elsewhere,  or  by  employing  any  other  person. " 
Pom.  Eq.  Jur.  §  1343.  Damages  for  a  breach  of  such  con- 
tracts are  not  only  difficult  to  ascertain,  but  cannot,  with 
any  certainty,  be  estimated:  nor  could  the  plaintiff  pi-ocure, 
by  means  of  any  damages,  the  same  services  in  the  labor 
market,  as  in  case  of  an  ordinary  contract  of  employment 
between  an  artisan,  a  laborer,  or  a  clerk,  and  their  em- 
ployer. 

It  results,  then,  that  If  the  services  contracted  for  by 
the  plaintiff  to  be  rendered  by  the  defendants  were  unique 
or  extraordinary,  involving  such  special  merit  or  qualifica- 
tions in  them  as  to  make  such  services  distinctly  personal 
and  peculiar,  so  that  in  case  of  a  default  by  them,  the  same 
or  like  services  could  not  be  easily  procured,  nor  be  com- 
pensated in  damages,  the  court  would  be  warranted  In 
applying  its  preventive  jurisdiction  and  granting  relief; 
but  otherwise,  or  denied,  if  such  services  were  ordinary, 
4id  without  special  merit,  and  such  as  could  be  readily 
supplied  or  obtained  from  others  without  much  difficulty  or 
exi^ense.  But  the  present  case  is  fw  from  being  one  of 
such  character  n  ^  falls  under  the  principle  of  the  authori  • 
ties  in  which  the  preventive  remedy  by  injunction  has  been' 
allowed.  There  is  absolutely  nothing  in  the  evidence  to 
show  that  the  performances  of  the  defendants  were 
unique  or  of  any  special  merit.  The  plaintiff  himself  will 
not  even  admit  that  they  are  ;  while  others  say  the  per- 
formances were  "great,"  "pretty  good,"  "do  a  fair  act," 


2£8  State  v.  Buckley.  [Sup.  Ct 

statement  of  Ikcts. 

etc. ;  and  others,  that  their  performances  were  merely  that 
of  the  ordinary  acrobat,  and  that  there  would  be  no  trouble 
in  supplying  their  places,'  or,  as  one  of  a  good  deal  of  pro- 
fessional experience  says,  ''in  getting  a  thousand  to  do 
just  as  good  variety  business." 

Indeed,  according  to  our  view  of  the  evidence,  the 
plaintiff  fails  to  make  a  case  within  the  principle  in  which 
equity  allows  relief  for  a  breach  of  contract  for  personal 
services,  and  the  court  below  committed  no  error  in  dis- 
missing the  bilL 
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STATE    OP    OREGON,  Respondent,  v.  JOHN   BUCK- 
LEYj  Appellant. 

Cbiuinal  Law— Pkb jury— EviDEKCR.—HIir8  Code,  {  778,  requires  two  witnenes.  or 
one  witness  and  corroborating  clrcumstauces,  to  oonvict  a  prisoner  of  the  crime  of 
pei^^ury ;  and  what  la  meant  by  "  corroborating  clrcnmRtances"  is  evidence  oMimdi 
which  tends  to  prove  the  prisoner's  guilt  Independent  of  bis  declarations. 

CaniiKAL  Law— Perjury— Insuppiciknt  Eyidknce.— ▲  conviction  for  the  crime  of 
petjury  cannot  be  sustained  where  there  was  no  other  evidence  except  proof  of  the 
taking  of  the  oath,  the  giving  of  the  evidence  upon  which  the  perjury  is  assigned, 
followed  by  proof  that  at  other  times  the  prisoner,  when  not  under  oath,  made 
statements,  the  legal  efF)?ct  of  which  was  to  contradict  his  declarations  under  oatb. 

Contradictory  Statements— Sworn  and  Unsworn.— In  a  prosecution  Ibr  perjury, 
where  the  only  evidence  Is  the  contradictory  statements  of  the  prisoner,  one  under 
oath  and  the  other  not,  because  of  the  solemnity  of  the  oath,  credit  is  to  be  gives 
to  the  statements  under  oath  rather  than  to  those  not  under  oath. 

Appeal  from  the  circuit  court  for  Multnomah  county. 

The  defendant  was  indicted  and  convicted  of  the  crii^e 
of  perjury,  and  sentenced  to  the  penitentiary  for  five  years, 
from  which  judgment  he  has  appealed  to  this  court  |t 
appears  from  the  record  that  in  a  certain  proceeding  had 
before  A.  H.  Tanner,  police  judge  of  the  city  of  Portland, 
and  acting  magistrate,  one  Brown  was  examined  upon  a 
charge  of  being  armed  with  a  dangerous  weapon,  and  of 
assaulting  the  appellant  with  such  weapon,  and  upon  such 
examination  the  appellant  was  sworn  as  a  witness  on  the 
part  of  the  State,  and  testified  that  he  did  not  remember 
the  circumstances  under  which  he  was  injured,  or  who  cut 
him,  or  how  he  received  the  wound  in  his  abdomen.    The 
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indictment  contains  proper  assignments  of  perjury  on  each 
of  these  specifications.  At  the  conclusion  of  the  evidence 
the  defendant's  counsel  moved  the  court  to  direct  an 
acquittal,  for  the  reason  the  evidence  on  the  part  of  the 
Stat«  was  insufficient  to  convict  the  defendant  of  the  crime 
of  perjury,  and  that  the  jury  must  render  a  verdict  of  not 
g^oilty.  But  the  court  refused  to  so  instruct  the  jury,  to 
which  an  exception  was  taken;  and  this  ruling  presents 
the  only  question  on  this  appeal.  All  of  the  evidence 
given  upon  the  trial  is  contained  in  the  bill  of  exceptions, 
and  may  be  briefly  summarized:  A.  H.  Tanner  testified  he 
was  police  judge  of  the  city  of  Portland,  and,  at  the  time 
laid  in  the  indictment,  acted  as  magistrate  in  the  case  of 
State  V.  Brovm,  and  that  on  such  examination  Buckley 
was  sworn  as  a  witness  and  testified  he  was  drunk  at  the 
time  laid  in  the  information,  and  did  not  remember  any  of 
the  facts  or  circumstances  relating  thereto,  or,  in  fact, 
anything  about  it.  Nathan  D.  Simon,  the  assistant  district 
attorney,  testified  that  he  appeared  before  such  magistrate 
and  conducted  the  examination  against  Brown  in  behalf  of 
the  State,  upon  which  Buckley  was  examined  as  a  witness, 
and  that  he  asked,  and  the  defendant  Buckley  answered 
questions  as  follows:  **  Question.  Do  you  know  William 
Brown?  Answer.  Yes.  Q.  Did  you  see  William  Brown 
on  the  night  of  March  17,  in  the  city  of  Portland,  Oregon? 
A.  Yes.  Q.  Have  you  received  a  cut  or  wound  in  the 
abdomen?  A.  Yes.  Q.  Will  you  state  the  circumstances 
under  which  you  received  such  injuries?  A.  I  do  not 
remember.  Q.  Who  cut  you?  A.  I  do  not  remember. 
Q.  How  did  you  receive  that  wound  in  the  abdomen?  A. 
I  do  not  remember.  Q.  Did  you  not  tell  Captain  Brannan 
that  Brown  had  cut  you  with  a  knife,  and  that  was  the  way 
you  got  the  wound?  A.  I  do  not  remember.  Q.  Did  you 
not  teU  Captain  Gritasmacher,  the  next  morning  after  the 
afifray,  at  the  police  station,  that  Brown  had  cut  you?  A. 
I  do  not  remember.  Q.  Did  you  tell  Mr.  Coldwell,  of  the 
Oregoniariy  of  the  facts  charging  Brown  with  the  same?  A. 
I  do  not  remember.     Q.     Did  you  not  tell  Chief  Parrish, 
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at  about  10  or  11  o'clock  of  the  following  day  after  the 
affray,  at  the  city  jail,  that  Brown  had  cut  you,  and  did 
you  not  state  the  circumstances  of  the  affair?  A.  I  do  not 
remember.  Q.  Did  you  tell  Officer  Morgan,  on  the  after- 
noon of  March  18  or  19,  the  day  or  two  after  the  cutting, 
that  you  did  not  want  to  see  Brown  sent  to  the  penitentiary, 
but,  if  you  were  going  to  die,  you  would  tell  the  entire 
truth  about  the  matter?  A.  I  do  not  remember.  Q.  Why 
don't  you  remember?  A.  I  was  drunk.  Q.  Were  you 
drunk  all  these  two  or  three  days  after?  A.  No."  Mr. 
Coldwell,  the  reporter  of  the  Oregonian,  testified  to  an 
interview  he  had  with  Buckley  while  the  doctor  was  dress- 
ing his  wounds,  in  which  he  said,  substantially,  that  it  was 
**  Billy  "  Brown  who  gave  it  to  him  in  the  bowels.  Chief 
of  Police  Parrish  testified,  in  substance,  that  he  had  a 
conversation  with  the  defendant,  Buckley,  the  next  day 
after  he  was  cut,  at  about  the  hour  of  11  o'clock  A  M. 
That  Buckley  was  at  the  city  jail,  and  perfectly  sober,  but 
was  suffering  from  a  wound  in  the  abdomen.  That  witness 
asked  defendant  how  it  happened,  and  he  said  he  was 
walking  with  one  Mrs.  Snyder,  and  they  met  Brown,  and 
Brown  slapped  her,  and  he  said,  **  Don't  do  that;"  then 
they  had  some  words,  and  Brown  pulled  out  a  knife  and 
stabbed  him,  and  he  lay  some  time  on  the  sidewalk,  till 
Officer  Brannan  came  along  and  took  him  to  the  station. 
A.  B.  Brannan  testified  that  he  was  a  police  officer;  that 
he  came  along  the  street  the  night  of  March  17  last  and 
saw  the  defendant  sitting  on  the  sidewalk,  and  asked  him 
the  circumstances  under  which  he  came  there,  and  he 
repeated  about  the  same  story  to  Brannan  that  he  did  to 
Chief  Parrish,  already  set  out.  Officer  Morgan  testified 
that  on  the  nineteenth  of  March  he  took  the  defendant  to 
the  hospital,  and  that  on  the  way  he  told  witness  that  he 
did  not  want  any  harm  to  happen  to  Brown,  but  that  if  he 
died  he  would  tell  the  truth  about  it.  This  was  all  the 
evidence  that  could  have  any  relevancy  to  the  question 
presented. 


I 
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Alfred  E.  Sears,  Jr.,  for  Appellant 

Hmry  E,  McGinn,  District  Attorney,  tot  the  State. 

Strahan,  J. — It  will  be  seen  from  the  foregoing  state- 
ment that  the  defendant  was  convicted  of  the  crime  of 
perjury  on  proof  of  his  own  contradictory  statements  in 
reference  to  the  same  transaction,  made  on  several  occa- 
sions when  he  was  not  under  oath,  and  finally  when  he  was 
examined  as  a  witness  in  the  police  court.  When  he  was 
not  under  oath  he  made  statements  to  the  i>olice  officers  of 
the  city  of  Portland  tending  to  show  that  one  Brown  had 
made  a  felonious  assault  upon  him  with  a  knife;  but,  when 
the  charge  against  Brown  was  examined  in  the  police  court, 
and  the  defendant  was  sworn  and  examined  as  a  witness, 
he  said  he  could  not  remember  who  cut  him  in  the  abdo- 
men, nor  could  he  remember  the  facts  or  circumstances 
attending  the  same;  and  it  is  upon  these  statements,  under 
oath,  that  he  did  not  remember,  that  the  perjury  is  as- 
signed. 

Numerous  common  law  authorities  hold  that  upon  an 
indictment  for  perjury  there  must  be  two  witnesses.  One 
alone  is  not  sufficient,  because  there  is  in  that  case  only  one 
oath  against  another  U.  S.  v.  Wood,  14  Pet.  430,  where 
many  authorities  are  collated.  But  it  is  said  (1  Greenl. 
Ev.  §  257:)  **But  this  strictness  has  long  since  been 
relaxed;  the  true  principle  of  the  rule  being  merely  this: 
that  the  evidence  must  be  something  more  than  sufficient 
to  counterbalance  the  oath  of  the  prisoner  and  the  legal 
presumption  of  his  innocence."  But  our  own  statute 
(Hiirs  Code,  §  778)  has  prescribed  the  quantum  of  evidence 
necessary  to  a  conviction  in  this  class  of  cases  as  follows: 
"Usage,  perjury  and  treason  shall  be  proved  by  the  testi- 
mony of  more  than  one  witness;  usage,  by  the  testimony  of 
at  least  two  witnesses;  treason,  by  the  testimony  of  two 
witnesses  to  the  same  overt  act;  and  perjury,  by  the  testi- 
mony of  two  witnesses,  or  one  witness  and  corroborating 
circumst€mces."  But  it  must  be  observed  that  the  real 
contention  in  this  case  is  whether  or  not  the  conviction  can 
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be  sustained  on  proof  of  the  taking  of  the  oath,  the  making 
of  the  statements. upon  which  the  perjury  is  assigned,  fol- 
lowed by  proof  that  at  other  times  the  defendant,  when  not 
under  oath,  made  statements,  the  legal  effect  of  which  was 
to  contradict  his  sworn  statements,  and  on  that  subject  the 
authorities  all  seem  to  be  one  way.  1  Greenl.  Ev.  §  259, 
says:  **If  the  evidence  adduced  in  proof  of  the  crime  of 
perjury  consists  of  two  opposing  statements  of  the  pris- 
oner, and  nothing  more,  he  cannot  be  convicted;  for,  if 
one  only  was  delivered  under  oath,  it  must  be  presumed, 
from  the  solemnity  of  the  sanction,  that  that  declaration 
was  the  truth  and  the  other  an  error  or  a  falsehood,  though 
the  latter,  being  inconsistent  wiih  what  he  has  sworn,  may 
form  impoi-tant  evidence,  with  other  circumstances,  against 
him."  And  it  is  said,  whou  a  defendant  has  made  two  dis- 
tinct statements  under  oath,  one  directly  the  reverse  of 
the  other,  it  is  not  enough  to  produce  the  one  in  evidence 
to  prove  the  other  to  be  f  a,lse.  2  Wliart.  Grim.  Law,  §  2275. 
Schwartz  v.  jCommonwealth,  27  Grat.  1025,  is  a  very  ably 
reasoned  case,  fully  sustaining  the  same  doctrine. 

No  doubt  the  prisoner  committed  perjury  by  swearing  to 
an  untrue  statement  as  a  witness,  or  he  told  a  falsehood 
when  he  narrated  his  experience  to  the  police  officers;  but 
in  such  case,  because  of  the  solemnity  of  an  oath^  credit  is 
to  be  given  to  the  statement  made  under  oath,  rather  than 
to  the  one  not  under  oath. 

If  it  had  been  proven  upon  the  trial  that  Brown  did  in 
fact  stab  the  defendant  in  the  abdomen,  then  it  might  have 
been  claimed  that  the  case  was  brought  within  the  principle 
of  U.  S.  V.  Brown,  21  Pac.  Rep.  461.  There  the  main  fact 
out  of  which  the  alleged  false  statement  grew  was  abund- 
antly established  by  the  evidence,  so  that  the  court  had 
before  the  jury  the  defendant's  contradictory  statements, 
as  well  as  clear  proof  that  the  fact  about  which  the  false 
statement  under  oath  was  made  did  exist.  People  v.  Burden, 
9  Barb.  469.  was  relied  upon  by  the  State.  In  that  case, 
which  was  decided  by  a  divided  court  (Selden,  J.,  dissent- 
ing), much  stress  was  laid  on  the  fact  that  the  contradic- 
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tory  statements  were*  both  in  writing,  a  distinction  which  is 
not  obvious  to  us;  but,  if  sound,  the  case  itself  is  one  at 
variance  with  the  English  rule,  and  is  unsupported  by  the 
adjudged  cases,  as  well  as  text-writers  in  this  country. 
To  convict  of  the  crime  of  perjury,  the  statute,  which  we 
cannot  disregard,  prescribes  the  amount  of  evidence  requi- 
site. There  must  be  at  least  one  witness  and  corroborating 
circumstances;  that  is,  one  witness  testifying  to  the  main 
fact  in  issue,  and  then  another  witness,  or  corroborating 
circumstances,  tending  to  prove  the  main  fact.  What  is 
meant  by  corrobrating  evidence  in  this  connection  is  evi- 
dence aliunde, — evidence  which  tends  to  show  the  perjury 
independent  of  the  prisoner's  declarations.  Schwartz  v. 
Commonwealth,  supra;  Gabrielskyy.  State,  13  Tex.  App.  428. 
This  view  of  the  law  requires  a  reversal  of  the  judgment 
of  the  court  below,  and  that  the  cause  be  remanded  for  a 
new  trial. 


[  Filed  December  10,  1889.  ] 


JOSEPH  PAQUET,  Appellant,  u  MT.  TABOR  STREET   ,  as  "wl 
RAILWAY    COMPANY,    Respondent. 

A  TailwftT  corporation  authorized  to  locate,  coDStruct,  and  operate  Its  road  upon  a  street 
In  an  incorporated  city,  by  authority  of  the  common  council  thereof,  granted  in 
accordance  with  the  charter  of  the  city,  or  upon  a  county  road  in  the  country, 
under  an  agreement  with  the  county  court  of  the  county  In  which  the  road  is  situ- 
ated, in  accordance  with  section  %242,  Ann.  I^aws  of  Oregon,  cannot  be  enjoined  from 
proceeding  with  its  enterprise  at  the  suit  of  an  owner  of  lauds  abuttiJig  upon  the 
street  and  county  road,  whether  the  fee  to  the  lands  to  the  center  of  the  street  and 
ooanty  road  adjacent  thereto  Is  in  such  owner  or  not,  without  establishing,  by  alle- 
gations  and  prooft,  that  the  construction  and  u&e  of  the  railway  will  specially 
interfere  with'thc  owner's  ingress  and  egress  to  and  tmm  his  premises. 

The  principlev  adhered  to  by  a  majority  of  the  court  in  McQuaid  v.  RaUxoay  Co.^  aide, 
899  (decided  at  this  term),  approved,  so  iar  as  the  question  herein  is  iuvolved,  and 
held  to  be  decislTe  of  this  case. 

Appeal  from  the  circuit  court  for  Multnoinali  county. 

C.  H,  Carey,   F.   D.    Chamberlin,  and  P.   L.    Willis,   for 
Appellant 

C.  B,  Bellin-ger,  for  Respondent. 

Thayer,  C.  J. — In  this  case  the  appellant,  sought  to 
enjoin  the  respondent,  a  railway  corporation,  organized 
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under  the  laws  of  the  State,  from  buiWing  and  maintainiDg 
a  motor  line  of  railway  upon  a  certain  street  in  the  city  of 
East  Portland,  and  also  upon  a  certain  county  road,  in  the 
county  of  Multnomah,  which  was  a  continuation  of  said 
street  beyond  the  limits  of  said  city.  The  appellant 
alleged  in  his  complaint  that  he  was  the  owner  in  fee  of 
block  100,  in  Stephens*  addition  to  said  city,  and  within  the 
corporate  limits  thereof,  which  block  abuts  upon,  and  the 
fee  of  the  land  connected  therewith  extends  to,  the  central 
line  of  the  street  along  the  north  side  thereof,  which  street  ' 

is  60  feet  wide,  and  is  known  as  ** Hawthorne  Avenue.'  ! 

That  said  street,  at  the  eastern  bounds  of  the  city,  connects  j 

with  a  county  road  40  feet  in  width,  which  extends  east 
into  the  country  several  miles,  and  is  also  called  *  *  Hawthorne 
Avenue."  And  he  alleged  that,  abutting  upon  the  norlh 
side  of  said  county  road,  and  extending  south  to  the  cen-  j 

ter  thereof,  he  also  owned  a  tract  of  land  or  country  prop-  | 

erty,  lying  about  80  rods  east  of  said  city  boundary;  all         | 
being  in  the  county  of  Multnomah.     And  appellant  further 
alleged,  in  substance,  that  the  respondent,  without  his  con- 
sent, and  without  payment  or  t;ender  of  any  compensation 
for  the  use  of  said  land,  or  of  said  street  or  road  for  rail- 
road purposes,  or  any  proceedings  had  to  condemn  or 
appropriate  the  street  or  road,  or  any  part  thereof,  for 
such  purposes,  began  the  construction  of  a  standard  gauge 
railroad,  to  be  operated  by  steam  along  said  street  and         | 
road,  and  over  appellant's  said  property  lying  within  the         j 
limits  thereof.     The  respondent  justified  its  acts  of  build 
ing  and  operating  its  road  upon  said  street,  under  authority 
granted  by  the  common  council  of  the  city,  pursuant  to  its 
charter;  and  of  locating,  constructing,  and  operating  it 
upon  said  county  road,  under  an  agreement  with  the  county 
court  for  Multnomah  county,  in  accordance  with  section 
3242,  Ann.  Laws  Oregon.     The  circuit  court,  after  hearing 
the  case,  entered  the  decree  appealed  from. 

The  appellant's  counsel  have  cited  a  long  list  of  authori- 
ties to  prove  that  the  fee  to  the  land  embraced  in  the  street 
and  road  to  the  center  thereof,  upon  which  the  appellant  s 
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said  pieces  of  grgund  abutted,  was  in  appellant;  but  it  was 
not  alleged  in  the  complaint,  or  claimed,  as  I  understand, 
that  the  location,  construction,  and  operation  of  the  railroad 
upon  the  street  and  county  road  affected  his  said  premises 
in  any  particular  further  than  the  usual  annoyances  and 
inconveniences  attendant  upon  the  use  of  that  character  of 
appliances.  His  claim  to  the  injunction  seems  to  have 
been  based  uiK>n  the  grounds  that  the  use  of  a  public 
highway  for  such  purpose  is  a  new  use  or  additional  servi- 
tude upon  the  land  pccupied  by  the  highway.  We  have 
considered  that  question  in  connection  with  the  case  of 
McQuaid  v.  The  Portland  and  Vancouver  Railway  Co.,  ante, 
(submitted  at  this  term),  and  reached  the  conclusion 
that  such  a  use  of  a  highway  by  ^  railway  cor- 
poration does  not  necessarily  violate  the  rights  of  an 
owner  of  the  fee  to  the  land  included  in  the  highway, 
or  put  the  land  to  a  use  foreign  to  the  one  contem- 
plated in  the  establishment  of  the  highway;  nor  is  it  so 
inconsistent  with  the  principal  use  as  to  constitute  a 
•*  taking"  of  the  land,  within  the  meaning  of  the  con- 
stitutional provisions  upon  that  subject,  unless  it* cut  off 
rights  belonging  to  parties  by  virtue  of  their  relations  to 
the  land  as  a  public  highway.     The  establishment  of  a 

I  public  highway  practically  divests  the  owner  of  the  fee  to 

i  the  land  upon  which  it  is  laid  out  of  the  entire  present 

beneficial  interest,  of  a  private  nature,  which  he  had 
therein.  It  leaves  him  nothing  but  the  possibility  of  a 
reinvestment  of  his  former  interest,  in  case  the  highway 
should  be  discontinued  as  such.  This  view,  I  am  aware,  is 
contrary  to  the  ancient  doctrine  that  the  owner  of  the  fee 

1  owned  the  land  subject  only  to  such  public  uses,  and  that 

he  had  a  right  of  action  when  the  use  was  diverted  to 
a  different  purpose.  Such  a  doctrine  may  have  been  appli- 
cable where  the  ownership  was  merely  subject  to  a  right 

i  of  way  over  the  land;  but  where,  as  in  modern  cases,  it 

is  devoted  exclusively  to  the  purposes  of  a  public  thorough- 
fare, and  the  control  thereof  is  committed  to  legally  con- 
stituted authorities,  charged  with  tho  duty  of  maintaining: 
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it  for  such  purpose,  the  doctrine  becomes  but  a  vague 
theory,  and  should  be  laid  away  among  the  antiquities  of  a 
past  age.  The  State  has  power  to  regulate  and  control 
the  use  of  all  public  highways;  and  if  it  deems  proper  to 
admit  a  railway  corporation  to  enjoy  such  use  in  common 
with  the  public,  in  subordination  to  the  authorities  having 
the  immediate  control  of  them,  I  cannot  perceive  that  the 
owaer  of  the  fee  has  any  more  right  to  complain  than  any 
other  member  of  the  community  has,  or  that  his  rights  are 
affected  in  any  greater  degree.  As  o\\Tier  of  the  land 
abutting  upon  the  highway,  ho  may  suffer  a  particular 
inconvenience  and  damage  in  consequence  of  the  location, 
construction,  and  operation  of  the  railway  thereon,  and  be 
entitled  to  claim  compensation  therefor.  If  the  corpora- 
tion were  to  build  its  road  so  near  his  premises,  or  to 
so  change  the  grade  of  the  highway  as  to  interrupt  his 
access  thereto,  he  might  reasonably  claim  damages  there 
for;  but  that  would  arise  out  of  the  fact  that  he  was 
thereby  deprived  of  a  right  which  inhered  in  his  owner- 
ship of  the  premises, — the  right  of  ingress  and  e*^ess  to 
and  frotn  the  same  by  means  of  the  highway, — and  without 
the  benefit  of  which  they  might  be  comparatively  valueless 
to  him.  The  same  right,  howovor,  belongs  to  every  owner 
of  land  which  abuts  upon  the  highway,  and  may  be 
enforced  in  the  same  manner,  when  so  interfered  with. 
But  where  the  track  is  located  in  the  middle  of  the  high- 
way, and  the  railway  properly  built  and  operated  under 
such  authority  as  shown  in  this  case,  the  adjoining  land- 
owner has  no  legal  cause  for  complaint. 
The  decree  appealed  from  will  therefore  bo  aflSrmed. 

Lord,  J.,  dissenting. 
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In  a  conveyance  of  land  bounded  by  a  public  road  or  atreet,  the  grnintee  ordfnarllj 
tikes  a  legal  title  to  the  center  thereof,  snbject  to  the  rfghts  of  the  public  theMn ; 
but  he  does  not  thereby  secure  such  a  title  to  the  land  embraced  in  the  road  or 
street  u  will  enable  him  to  claim  compeuaation  ftom  a  railway  corporation  which 
loeateB  and  operates  its  road  thereon,  under  an  appropriation  of  the  same  author^ 
ized  by  sections  82121,  8248,  title  2,  chapter  82,  Annotated  Laws  of  Oregon,  or  by  any 
slmilir  stotute. 

iriieiher  an  owner  of  land  which  abuts  upon  a  pubUo  road  or  street  can  maintain  an 
action  for  damages  against  a  railway  corporation  for  locating,  constructing,  and 
opentting  its  road  thereon,  under  an  appropriation  thereof  authorised  by  such 
itatute,  does  not  depend  upon  his  ownership  of  the  fee  to  the  land  included  in  the 
public  road  or  street,  but  upon  the  fact  as  to  whether  the  location  and  operation  of 
the  railway  destroys  or  materially  interferes  with  his  access  to  his  premises. 

An  owner  of  real  property  has  a  right  to  the  use  of  the  public  road  or  street  upon 
which  it  abuts,  for  the  purposes  of  ingress  and  egress  to  and  ft-om  the  same. 

This  right  is  appurtenant  to  his  premises,  and  constitutes  such  a  property  interest  that 
it  cannot  be  taken  away  or  seriously  impaired,  against  his  will,  for  any  purpose, 
withont  payment  of  jii*4  corapentsation  therefor. 

fliers  a  railway  corporation  locates  and  constructs  its  rond  upon  a  ptibllo  highway 
under  an  appropriation  thereof  authorised  by  the  statute  referred  to,  its  occupa- 
tion of  the  high  way  is  a  kind  of  sufferance. 

It  is  permitted  to  appropriate  so  much  of  the  highway  as  may  be  necesury  or  con- 
tenleiit  for  such  purpose,  but  the  use  thereof  by  the  public  is  not  thereby  resirlcied. 
The  railway  corporation  Is  allowed  to  build  and  operate  its  road  upon  the  highway, 
but  it  has  no  authority  to  change  the  grade  thereof,  or  use  it  to  the  exclusion  of  the 
poblie,  or  in  such  manner  as  will  infringe  upon  the  rights  of  a4Joining  property 
owners  to  its  use. 

The  latter  are  compelled  to  submit  to  ordinary  IneouTenlences  and  annoyances  which 
tbe  operation  of  a  railway  located  upon  a  public  road  occasions ;  but  they  cannot  t>e 
deprived  of  thB  right  of  ingress  and  egress  to  and  from  their  premises  without 
their  consent 

^bere  a  railway  corporation  locates  its  road,  under  the  provisions  of  such  a  statute,  in 
fcnch  close  proximity  to  the  premises  of  an  adjoining  lot  owner  that  its  use 
obstructs  his  communication  with  the  street,  and  Interferes  with  its  enjoyment  by 
those  who  occupy  the  premises  to  such  sn  extent  as  to  materially  depreciate  their 
value,  the  lot  owner  is  eniiilcd  f  o  recover  the  amount  of  such  dep^ciation. 

Id  an  action  against  a  railway  corporation  to  recover  damages  In  consequence  of  its 
locating  and  con^trncting  Its  road  upon  certain  streets  in  a  certain  city,  it  was 
alleged  In  the  complaint  that  the  plaintiff  was  the  owner  of  premises  at  the  corner 
of  two  of  the  streets ;  that  the  defendant  had  located  its  road  above  the  grade 
tl;ereof,  and  made  a  large  curve  in  its  road ;  had  built  it  so  near  the  plaintllTs 
premlfes  that  a  wagon  could  not  pass  between  the  curb  of  the  sidewalk  and  its 
>'oad ;  that  it  had  so  taken  and  appropriated  buch  pact  of  the  streets  at  the  comers 
of  plaiutlfT'i  premises  as  to  Interrupt  and  greatly  obstruct  access  thereto ;  and.  It 
Appesriog  that  evidence  was  Introduced  upon  the  part  of  the  plaintiff' at  the  trial  of 
!^*  "W  action,  tending  to  prove  the  truth  of  said  allegations, 

"tt^,  that  it  was  the  duty  of  the  trial  court  to  have  fubmitted  to  the  Jury  the  question 
M  to  whether  the  location  and  operation  of  the  defendant's  road  interfered  with 
^bc  plaintiff's  Ingress  and  egress  to  and  trom  his  premiseSk  so  as  to  depreciate  the 
^*lnethereoi; 
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Bdd,  further,  that  the  pliiintiff  was  entitled  to  recover  dama^^s  for  the  amoantof  mf 
depreciation  In  the  value  of  his  premiMa  caused  by  the  defendant  in  locating,  con- 
ducting, and  operating  its  rallrond  so  near  them  as  to  prevent  or  materially  affect 
access  thereto  by  the  plaintiff,  or  hoi<e  oticapying  said  premiMS,  if  finrnd  that  they 
had  suffered  depreciation  iVom  such  oaiiM. 

Appeal  from  the  circuit  court  for  Multnomah  county. 

The  appellant  commenced  an  action  against  the  respond- 
ent, a  private  corporation  formed  under  the  laws  of  the 
State,  to  recover  damages  caused  by  its  constructing  and 
operating  a  railway  in  certain  streets  in  the  city  of  EJast 
Portland.  He  alleged  in  his  complaint  that  he  was  owner 
in  fee  of  lots  7  and  8,  block  67,  situated  at  the  southwest 
comer  of  Third  and  E  streets,  in  said  city,  including  100 
feet  square,  fronting  and  abutting  upon  said  streets;  and 
that  his  ownership  thereof  extended  to  the  center  of  the 
part  of  said  streets  upon  which  his  said  lots  so  fronted  and 
abutted,  subject  to  the  public  easement  therein.  That  the 
respondent  constructed  a  railroad  in  said  city  extending 
from  the  intersection  of  N  and  Water  streets  north  along 
Water  street  to  J  street;  thence  east  up  J  street  to  Third 
street;  thence  north  along  Third  street  to  said  E  street; 
thence  east  along  said  latter  street  to  Fourth  street;  and 
thence  north  along  Fourth  street  to  its  northern  termina* 
tion.  That  in  constructing  said  railroad  the  -respondent 
unlawfully,  and  without  the  license  or  consent  of  appellant, 
and  against  his  protest,  and  without  making  compensation 
to  him  for  taking  said  streets,  took  and  occupied  the  por- 
tion of  said  Third  street  owned  by  appellant  as  aforesaid, 
and  constructed  its  railroad  thereon  a  distance  of  100  feet 
in  front  of  appellant.  That,  in  constructing  said  railroad 
in  said  portion  of  Third  street,  the  respondent  negligently 
and  wilfully  built  the  railroad  above  the  grade  of  the 
street  the  whole  distance  of  the  100  feet,  and  made  a  large 
curve  in  its  road  at  that  point,  building  its  road  so  near  the 
curb  of  said  lots  that  a  wagon  cannot  pass  between  it  and 
the  railroad.  That  respondent  wrongfully  and  unlawfully 
constructed  the  railroad  on  E  street,  between  Third  and 
Fourth,  in  tne  form  of  a  reverse  curve,  or  letter  &  That 
the  portion  ox  Third  ana  E  streets  upon  which  the  said 
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lots  fronted  had  been  improved  by  appellant  at  a  cost 
of  $165.  That  respondent  had,  since  September  20,  1888, 
been  operating  the  said  railroad,  carrying  freight  and 
passengers  thereon,  and  has  since  said  date,  and  is  now, 
using  in  operating  the  roa4  an  old  and  defective  locomo- 
tive, also  a  cheap  and  badly  constructed  locomotive  engine, 
which  is  housed  in,  and  a  falsely  called  *' steam  motor," 
which  is  propelled  along  said  streets  over  its  said  road. 
That  said  locomotiA'os,  in  propelling  the  cars  on  the  rail- 
road, emit  large  quantities  of  steam,  smoke,  and  cinders, 
make  loud  noises,  which  annoy  the  appellant  and  dis- 
turb him,  so  as  to  injure  his  peaceful  and  quiet  possession 
of  said  property;  and  respondent  has  taken  and  appropri- 
ated said  part  of  said  streets,  thereby  interrupting  and 
obstructing  his  access  to  his  said  lots,  and  has  almost 
driven  travel  off  said  streets.  That,  in  consequence 
thereof,  the  respondent  has  rendered  the  appellant's  said 
lots  of  less  value,  and  damaged  him  in  the  full  sum  of 
13,000.  The  respondent,  foi  answer  to  the  said  complaint, 
denied  the  alleged  negligence  in  the  construction  of  its 
road,  or  that  it  was  above  grade,  or  had  a  reverse  curve,  or 
that  it  retarded  access  to  the  appellant's  lots,  or  that 
it  used  the  alleged  character  of  engines;  denied  the  alleged 
ownership  of  appellant  in  the  fee  of  the  street;  alleged 
that  the  road  was  constructed  in  pursuance  of  authority 
granted  by  the  common  council  of  the  city  of  East  Port- 
land; denied  that  it  was  intended  or  suitable  for,  or  oper- 
ated for,  the  conduct  of  a  general  freight  business,  but 
alleged  that  it  was  only  operated  for  the  local  passenger 
business  along  the  streets  of  East  Portland  and  contiguous 
towns,  and  for  such  business  as  is  usually  carried  on  by 
cable  or  horse-car  lines  of  street  railways.  The  respondent 
further  alleged  that  the  town  of  East  Portland  was  platted 
in  1865,  and  the  streets  thereof  dedicated  to  public  use,  oy 
James  B.  Stephens,  who  was  then  the  owner  of  the  land, 
and  that  at  the  time  of  such  dedication  the  general  laws 
of  Oregon  made  such  streets  subject  to  use  tor  the  con- 
struction and  operation  of  railroads;  and  Jt  denied  that 
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appellant  had  beeu  damaged.  A  reply  wasffled,  denying 
all  the  allegations  of  new  matter  alleged  in  the  answer. 
The  case  "was  tried  in  the  circuit  court  by  jury,  who 
returned  a  verdict  in  favor  of  the  defendant,  upon  which 
verdict  the  judgment  appealed  from  was  entered.  The 
appellant  assigned  a  number  of  grounds  of  error,  relied 
upon  on  the  appeal,  which  are  noticed  in  the  points  of  the 
respective  counsel,  and  referred  to. in  the  opinion  of  the 
court  herein. 

E.  0,  Dowd  and  R,  Williams,  for  Appellant 

By  the  common  law  rule,  a  grantee  of  a  lot  or  block  of 
land  in  a  townsite  took  the  fee  to  the  center  of  the  abut- 
ting streets.  3d  Kent's  Conwn.,  12  Ed.  432  and  cases  cited; 
2  Dill,  on  Munic.  Cor.  631  and  note,  p  632;  in  the  matter 
of  John  and  Henry  streets  19  Wend.  657;  20  id.  96;  Car- 
venter  v.  0.  S.  B,  B,  Co,,  24  N.  Y.  692;  Ford  v.  Ch.  d^  K  W 
R.  n.  Co.,  14  Wis.  663;  Wayl  v.  Sonora  Ry,,  69  Cal.  203; 
Bisscll  v.  N.  r.  Ry.  Co.,  23  N.  Y.  61;  Hammond  v.  McLachtariy 
1  Sandf.  323;  Stiles  v.  Coots,  4  Day  322;  Wagner  v.  Troy  B. 
R,  Co,,  25  N.  Y.  526;  50  Pa.  St.  499;  28  Conn.  168,  §  4184, 
Code  of  General  Laws,  24  N.  Y.  658.  The  building  and 
operating  of  such  a  railway  upon  the  streets  upon  which 
appellant's  lots  fronted  and  abutted  was  a  further  servi- 
tude upon  such  streets,  and  was  a  ** taking,"  within  the 
meaning  of  the  constitution,  of  a  property  right  without 
compensation,  and  the  legislature,  much  less  the  conunon 
council  of  the  city  of  East  Portland,  could  not  authorize 
the  railroad  in  question  to  be  constructed  thereon  against 
the  appellant's  will  without  compensating  him  for  such 
damages  as  he  thereby  suffered.  Kent's  Com.  339;  Dill,  on 
Munic.  Cor.,  §§  703,  704,  and  725;  Cooley's  Const.  Lim., 
§§  549.  550,  and  551,  pp,  681  and  682,  5th  Ed.;  1  Reed  Ry. 
Laws  2292;  Woods  Ry.  Laws,  §  324,  pp.  734  and  739; 
Imlaw  V.  Union  Branch  R.  R,  Co.,  20  Conn.  249;  Fleischncfr 
V.  R.  R.  Co.,  25  Wend.  526;  Ford  v.  R,  R,  Co.,  supra;  Pomeroy 
V.  R.  R.  Co.,  16  Wis.  670;  UenJcman  v.  R.  R.  Co.,  46  Iowa, 
816;  Wayl  Sonora  Ry,  Co.,  69  Cal.,  supra;  R.  R.  Co.  v.  Beed, 
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I         41  Cal.  256;  Starr  v.  Railroad  Co.,  24  N.  J.  Law,  593;  WiU 

liam  V.  Bailroad  Co.,  16  N.  Y.  97;  Nicholson  v.  E.  E.  Co.,  22 

Conn.  85;   Trustees  v.  Eailroad  Co.,  3  Hill,  567;  N.  Y.  E.  E. 

Co.  V.  H.  E.  Ey.   Co.,   15  Hun.  66;   Henderson  v.  N.  T.  C. 

I        Railroad  Co.,  78  N.  Y.  423;  Eainsden  v.  Manchester  Junction 

1        Sy.Co.,  35  Eng.  Ry.  Can.  cases,  952.     We  contend  further 

that   if  the  fee  to    the  land    in  the    streets   were  not 

in  the    appellant,  but   in   the    public,  that   the    taking 

I        of  the    streets    for    the   purposes   of  the  railways  was 

I        the  taking  of  a  property  right  of  the  appellant,  within 

the   meaning    of    the    constitution.      Oregonian   Ey.    Co. 

V.  Hall,    9    Or.    379;     Crawford    y.   Village    of  Delaware, 

7   Ohio,    469;  Street    Ey.    Co.   v.     Cumminsville,    14   Ohio, 

j        524;  City  of  Denver  v.  Bayer,  1  West  Coast  Rep.  505;   Story 

V.  N.  7.  Elevated  Ey.  Co.,  90  N.  Y.  122;  Schr.  v.  Met.  El.  Ey. 

Co.,  164  N.  Y.  268;  10  N.  »E.  Rep.  528;  Columbus  Ey.  Co.  v. 

Garden,  13  N.  E.  Rep.  65;  Millenden  v.    U.  P.  Ey.  Co.,  14 

Fed.  Rep.  394;  Gottscholk  v.  C.  B.  &  Q.  Eailroad  Co.,  16  N. 

W.  Rep.  475;  Burlington  M.  Ey.   Co.  v.  Eeinhackle,  18  N. 

W.  Rep.  69;  McLean  v.  0.  7.  db  D.  Ey.  Co.,  25  N.  Y.  782; 

Bracken  v.  M.  d  St.  P.  Ey.  Co.,  11  N.  W.  Rep.  124;  Stanley 

y.  City  of  Davenport,  6  N.  W.  Rep.  706;  Orand  E.  and  Ind. 

By.  Co.  V.  Hassell,  38  Mich.  62;  St.  P.  db.  P.  Ey.  Co.  v.  Scum- 

mer,  74  U.  S.  St.;  St.  Ey.  v.  Cumminsville,  sujrra;   Carolina 

By.  Co.  V.  Sterner,  44  Ga.  546;  Jone^  v.  Keith,  37  Tex.  397; 

Tales  V.  O.  &  M.  Ey.  Co.,  7  Post.  479;  Haynes  v.  Thomas,  id. 

3S;  Protzman  y.  I.  d:  C.  Ey.  Co.,  9  Ind.  467;  Evan»ville  v.  C. 

By.  Co.,  id.  433;  Denver  C.  Ey.  Co.  v.  Nester,  15  Pac.  Rep. 

715;  2  Dill.  Munic.  Cor.,  723,  note  1,  p.  724;  Cooley  Const. 

Lim.,  p.  675,  and  cases  cited;  Adams  v.   Ch.  B.  <B  ^.  Ey. 

Co.,  1  Saw.  R.  493;    Cox  v.  Lamsville  Ey.  Co.,  48  Ind.  178; 

Carl  V.  Sheiboygan  db  O.  D.  Ey.  Co.,  1  N.  W.  Rep.  295;  Orand 

Bapids  &  Irid.  Ey.  Co.  v.  Eassel,  11  West  Coast  Rep.  214. 

The  appellant  was  not  only  entitled  to  recover  for  the 

taking  of  a  property  right,  but  also  to  recover  damages 

caused  by  the  building  and  operating  of  the  railroad.     The 

true  measure  of  damages  in  such  cases  is  the  depreciation 

in  value  of  tho  premises  for  any  use  to  vhich  they  may  be 

UVUl.  Ob.— 16b 
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put.  Ch.  &  E,  J.  By.  Co.  v.  Loeb,  118  HI.  203;  MiUs  E.  D. 
§  266;  Ch.  <&  L  By.  v.  Baker,  73  111.  816;  Ch.  P.  By.  v.  Stem, 
75  m.  41;  Drucker  v.  Manhattan  By.  Co.,  106  N.  Y.  167;  12 
N.  E.  Rep.  570;  S.  &  E.  By.  Co.  v.  Doughty,  22  N.  Y.  495; 
aty  of  Denver  v.  Ba^er,  supra,  10  N.  E.  Rep.  534;  Hender- 
son V.  N.  Y.  By.  Co.,  78  N.  Y.  423;  McLean  v.  Chicago  &  I 
db  D.  By.  Co.,  25  N.  W.  Rep.  782;  WUmingtan  and  Beading 
By.  Co.  V.  Stauffer,  60  Pa.  374;  Central  Branch  U.  By.  Co.  v. 
Irvine,  23  Ken.  415;  Colville  v.  St.  Paul  &  C.  By.  Co.,  19 
Minn.  283;  0.  B.  &  I.  By.  Co.,  v.  Eassel,  47  Mich.  392; 
Cooley's  Const.  Lira.  700,  702;  Huchman  Hanks  v.  C.  C.  & 
D.  By.  Co.,  46  Iowa,  376;  O.  B.  &  I.  By.  Co.  v.  Hirsel,  11  N. 
W.  Rep.  215;  Bracken  v.  St.  &  L.  By.  Co.,  11  N.  W.  Rep.  126. 

rC.  B.  Bellinger,  for  Respondent. 

The  law  in  force  since  1862  authorizes  the  county  court, 
in  the  case  of  roads,  and  the  municipal  authorities,  in  case 
of  streets  in  incorporated  towns,  to  agree  with  corpora- 
tions for  the  use  of  roads  and  streets  by  railways.  2  HiU's 
Compilation,  1438,  1439.  This  statute  was  in  force  at  the 
time  Stephens  dedicated  these  streets,  and  it  made  this  use 
one  common  to  all  highways.  A  dedicator  must  be  pre- 
sumed to  have  contemplated  the  use  to  which  the  law  at 
the  time  of  the  dedication  declared  the  streets  should  be 
subject.  Barney  v.  Keokuk,  94  U.  S.  340.  This  statute  is  a 
legislative  declaration  that  a  street  might  be  appropriated, 
might  be  taken  for  a  railway,  at  the  time  the  street  was 
dedicated,  in  accordance  with  its  provisions.  The  dedicator 
must  at  the  time  have  contemplated  that  the  street  might 
be  appropriated,  ** taken,"  for  such  use;  and  he  must  have 
made  the  dedication  subject  to  such  an  appropriation  and 
taking.  In  any  other  view  there  could  be  no  appropriation 
or  taking  of  the  street.  The  law  declaring  the  use  to 
which  streets  might  be  put,  in  force  at  the  time  the  dedica- 
tion was  made,  is  a  part  of  the  dedication;  and  it  is,  in  this 
case,  precisely  as  though  Stephens  in  his  dedication  had 
declared  in  words,  **I  grant  this  land  to  the  public,  subject 
to  use  for  all  the  purposes  of  a  highway,  and  subject  to  be 
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taken  and  appropriated  for  a  railroad  whenever  such  use 
becomes  necessary  and  the  public  authority  authorizes  it.'* 
This  construction  of  the  said  statute  has  been  acquiesced 
in  and  acted  upon  continuously  and  uniformly  for  the  last 
twenty  years,  during  which  time  railways  of  all  kinds  have 
been  built  and  operated  in  streets  and  roads  under  the 
agreements  provided  for  therein,  without  compensation  to 
abutting  owners.  The  long  acquiescence  of  the  legislature 
in  the  interpretation  put  upon  its  enactments  by  notorious 
practice  may,  perhaps,  be  regarded  as  some  sanction  and 
approval  of  it  End.  Interp.  St.  §  357.  Where  a  particular 
construction  has  been  generally  accepted  as  correct,  it  is 
not  to  be  denied  that  a  strong  presumption  exists  that  the 
construction  rightly  interprets  the  intention.  Cooley, 
CJonst.  Law,  97.  When  rights  have  accrued,  in  reliance 
upon  such  construction,  which  would  be  divested  by  a  deci- 
sion that  the  construction  was  erroneous,  the  agreement  ab 
inconveniente  is  sometimes  allowed  to  have  very  great 
weight.  Id.  In  many  cases  it  is  held,  in  the  absence  of  a 
statute  like  ours  that,  without  reference  to  the  fef^,  the 
highway  is  subject  for  use  for  the  purposes  of  a  railway. 
Bulton  V.  Short  Route  By.  Co.,  4  N.  W.  Rep.  832;  Attorney 
General Y,  Metropolitan Ry.  Co.,  125  Mass.  515;  Morris d Essex 
Ry,  Co.  V.  dty  of  Newark.  N.  J.  Eq.  S52;  a,  B,  d  Q,  B,  B.  v. 
McGinnis,  79  111.  279;  ITational  Bank  v.  K  Y,  Elevated  Boad, 
24  Fed.  Rep.  114.  There  can  be  no  recovery  for  railways  in 
a  street  without  reference  to  the  fee.  Parry  v.  Bailroad  55 
Ala.  413;  Struthers  v.  Bailroad,  87  Penn.  St.  282;  Swensen  v. 
City,  89  Mo.  157;  McLachlan  v.  Bailroad,  5  Rich.  (South  Caro- 
lina) 583;  Koelmel  v.  Bailroad,  27  Louisiana  An.  442:  Bailroad 
V.  Brown,  17  B.  Mon.  763;  New  Albany,  etc,  Bailroad  Co,  v. 
O^Daily,  13  Ind.  553;  New  Albany,  etc.,  Bailroad  Co,  v.  O'Daily, 
12  Ind,  551.  The  fee  in  this  case  is  not  in  the  adjacen'. 
owner.  His  deed  conveys  to  him  two  lots,  according  1c 
Stephens'  plat,  which  shows  them  to  be  50x100  feet  each, 
and  to  extend  to  the  west  line  of  Third  street  and  the  south 
line  of  E  street.  It  therefore  conveys  no  title  in  the  street. 
IMroad  V.  HeUtl,  38  Mich.  62,  aod  cases  cited.     The  fee  of 


244        McQuAiD  V.  Portland  &  V.  E'y  Co.    [Sup.  Ct 

Opinion  of  tho  Court— Thayer,  C.  J.       • 

the  streets  in  the  public  and  their  use  for  railway  is  not  a 
new  use.  Killinger  v.  Railroad^  50  N.  Y.  208;  Railroad  v. 
Heisclj  id.;  City  v.  Railroad  Co.,  24  Iowa,  455;  Railroad  v.  Gar- 
side,  10  Kan.  552;  ffogan  v.  Railroad,  71  Cal.  83  (11  Pacific 
Rep.  876).  Public  highways  are  the  property  of  the  state, 
and  as  such  are  subject  to  its  absolute  authority.  Whether 
the  state  owns  the  soil  of  the  way,  or  only  the  right  of  way, 
it  is  the  owner  of  the  franchise,  and  the  ownership  of  the 
soil  beneath  the  same  is  subject  to  such  franchise,  and  to 
all  the  uses  thereof  that  may  be  permitted  by  the  statute. 
1  Rorer  on  Railroads,  497,  515,  and  note.  The  statute  pro- 
viding that  upon  the  vacation  of  a  street  the  fee  therein 
shall  vest  in  the  adjacent  owners,  so  far  from  supporting 
the  doctrine  that  the  fee  is  already  in  such  owners,  has  the 
opposite  effect.  The  provision  for  vesting  the  fee  in  the 
abutting  owners  in  case  the  street  is  vacated  is  inconsist- 
ent with  the  notion  that  the  fee  is  already  in  them.  The 
authorities  which  held  that  the  location  of  a  railway  upon 
a  street  is  an  additional  burden  have  reference  to  railroads 
for  commerce,  and  not  to  street  railways.  Grand  Rapids, 
etc.,  Ry.  Co.  v.  Heisel,  supra;  Newell  v.  Ry.  Co.,  35  Minn.  112. 
If  the  appellant  were  the  owner  of  the  fee  in  the  streets 
and  had  a  right  to  recover,  he  could  only  recover  the  value 
of  the  fee  and  such  special  damages  as  are  peculiar  to  him- 
self, ffogan  v.  Railroad,  supra;  C,  B.  d  Q.  Railroad  v. 
McOinnis,  79  111.  267;  1  Ror.  516.  If  the  railroad  is  built  by 
public  authority,  and  the  track  is  brought  nearer  to  the 
complainant  than  is  agreeable,  it  is  damnum  absque  iirjuria. 
Snyder  v.  Railroad,  5  Penn.  St.  343;  1  Rorer,  522,  526;  Nat. 
Bank  v.  Raihvay,  24  Fed.  Rep.  118;  Walker  v.  CoUmy,  etc., 
Ry.  Co.,  103  Mass.  14;  Struthers  v.  Railioay,  supra. 

Thayer,  0.  J. — The  principal  question  to  be  determined 
in  this  case  is  whether  the  appellant  was  entitled  to  recover 
damages  from  the  respondent  in  consequence  of  its  build- 
ing and  operating  the  street  railway  complained  of,  under 
the  circumstances  and  in  the  manner  in  which  it  was  con- 
structed and  used.  There  seems  to  be  twp  views  upon  the 
subject,  either  of  which  is  sustained  by  numerous  pre- 
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cedents  and  authorities,  although  they  differ  widely.  One 
of  these  views  is  that  a  lot  owner  in  a  town  or  city  has  a 
private  property  interest  in  the  street  in  front  of  his  lot, 
and  that  the  appropriation  of  the  street,  under  such  cir- 
cumstances as  claimed  in  this  case,  deprives  him  of  his 
property,  and  entitles  him,  under  the  constitution  of  the 
State,  to  compensation  therefor.  The  other  view  is  that 
the  street  belongs  to  the  public;  that  the  latter  owns  it  for 
all  the  purposes  of  a  thoroughfare,  and  can  use  it  for  such 
purpose  in  any  manner  best  calculated  to  subserve  public 
needs  and  requirements;  and  that  the  lot  owner  has  no 
right  or  interest  in  any  part  of  the  street,  except  in  com- 
mon with  the  other  members  of  the  community.  Either  of 
these  theories  can  be  maintained  by  a  long  list  of  decisions 
of  courts  of  the  highest  standing,  and  by  very  cogent  rea- 
sons; but  each  of  them,  when  strictly  carried  out,  results 
in  hardships  and  frequent  injustice.  The  maintenance  of 
the  theory  that  the  lot  owner  has  a  private  property  in  the 
street,  which  must  be  condemned  and  paid  for  before  the 
railway  can  be  built,  would  practically  prevent  the  estab- 
Ushment  of  such  a  means  of  transportation,  and  be  liable 
to  operate  injuriously  to  the  public.  Upon  the  other  hand, 
if  it  should  be  held  that  the  lot  owner  has  no  private 
interest  in  the  street,  and  a  railroad  track  can  be  laid,  and 
a  steam  engine  and  cars  be  used  thereon,  so  as  to  materially 
interfere  with  the  right  of  the  lot  owner  to  egress  and 
m^ess,  it  would  be  an  injustice. 

The  two  principal  tests  which  have  been  applied  in 
order  to  determine  a  liability  or  non-liability  in  such  cases 
are:  First,  as  to  whom  the  fee  in  the  street  belongs,  -and 
second,  whether  the  appropriation  of  it  by  a  private  rail- 
way company,  in  order  to  transport  passengers,  is  a  new 
use  or  servitude,  or  is  consistent  with  the  general  purposes 
for  which  the  street  was  established.  Too  much  import- 
ance, it  seems  to  me,  has  been  attached  to  the  question  of 
ownership  of  the  fee  in  the  street.  When  a  street  has 
been  dedicated  to  the  public,  or  land  been  taken  for  a 
sti'cet  under  the  law  of  eminent  domain,  the  inquiry  as  to 
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whom  the  fee  is  in  is  not  very  material.  Its  being  in  the 
public  is  a  pure  fiction.  The  public  may  have  an  irrevo- 
cable right  to  the  use  of  the  street;  but  how  can  it  acquire 
the  fee  to  the  land?  The  fee  must  vest  in  some  one  baring 
a  legal  capacity  to  take  it  It  must  be  a  natural  or  arti- 
ficial person, — must  be  some  one  having  a  legal  entity. 
The  declaration  that  the  fee  in  such  case  is  m  the  pubUc, 
meaning  the  general  mass  of  the  people,  without  regai-d  to 
any  legal  organization,  although  often  made  use  of,  is  to 
my  mind  absolutely  absurd.  The  public,  as  a  mds.s,  does 
noi,  in  my  opinion,  possess  any  such  capacity.  Nor  is  it 
important,  in  such  a  case,  that  the  fee  to  the  land  is  in  the 
owner  of  the  lot,  unless  he  can  maintain  that  the  use  of  it 
by  the  railway  company  is  a  new  use, — an  additional  bur- 
den upon  the  land  from  that  contemplated  by  the  dedica- 
tion. The  fee  to  the  land  constituting  tiie  street  is 
generally  conveyed  to  the  adjacent  lot  owners  in  the 
conveyance  to  them  of  the  lots.  Hammomdv,  McLachJan,  1 
Sandf.  S.  C.  B.  323,  is  a  leading  case  upon  that  subject,  and,so 
far  as  I  have  been  able  to  discover,  has  been  followed  by  the 
later  adjudications  of  the  New  York  courts.  Perrin  v. 
Railroad  Co.,  36  N.  Y.  320;  Sherman  v.  McKean,  38  N.  Y. 
366.  The  question  as  to  whether  a  deed  to  a  lot  conveys 
to  the  center  of  the  street  depends,  of  course,  upon  its 
construction.  It  may  limit  the  conveyance  to  the  exterior 
line  or  edge  of  it,  though,  ordinarily,  it  extends  ad  median 
filum  vice.  It  must,  it  seems  to  me,  be  held  that  the  fee  is 
either  in  the  adjacent  lot  owners  or  remains  in  the  dedica- 
tor. I  do  not  think  that  it  can  be  maintained  that  it 
passes  to  the  public,  either  by  contract  or  by  any  existing 
statutory  authority.  "When  a  land  proprietor  lays  out 
a  town  upon  his  land,  he  first  sui-veys  it  into  blocks,  lots,* 
streets,  etc.,  and  then  makes  and  files  a  plat  thereof. 
Thus  far  he  has  created  no  obligation;  but  whenever  he 
sells  one  of  the  lots  by  reference  to  such  plat  he  impliedly 
covenants  that  the  street  upon  which  it  abuts  shall  forever 
remain  open  for  the  lot  owner's  accommo<lation.  But  the 
public  then  acquire  no  interest  in  the  streets  in  the  town, 
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and  will  not  until  they  accept  the  dedication.  The  lot 
owner's  interest  attaches  long  before  the  rights  of  the 
public  arise.  The  former  secures  his  right  by  a  deed,  and 
because  the  public  thereafter  accept  the  dedication,  it 
does  not  follow  that  the  lot  owner  is  thereby  deprived  of 
those  rights.  The  statute  might,  no  doubt,  provide  that 
when  a  plat  shall  be  so  made  and  filed  for  record  the  legal 
title  to  the  streets  shall  vest  in  some  one  who  has  legal 
capacity  to  take  and  to  hold  the  same  in  trust  for  the 
purposes  of  the  dedication;  and,  if  the  general  public  has 
such  a  capacity,  it  could  have  provided  that  such  title 
should  vest  in  the  public.  The  statute,  however,  has  made 
no  such  provision.  It  has  provided  (section  4180,  Ann. 
Laws)  that  **  every  donation  or  grant  to  the  public,  includ- 
ing streets  and  alleys,  or  to  any  individual  or  individuals, 
etc.,  marked  or  noted  ad  such  on  the  plat  of  the  town 
wherein  such  donation  or  grant  may  have  been  made,  shall 
be  considered,  to  all  intents  and  purposes,  as  a  general 
warranty  to  the  said  donee  or  donees,  grantee  or  grantees, 
for  his,  her,  or  their  use,  for  the  purposes  intended  by  the 
donor  or  donors,  grantor  or  grantors,  as  aforesaid."  This 
section  of  the  statute  creates  a  covenant  that  the  donee  or 
grantee  shall  enjoy  the  use  of  the  property  for  the  pur- 
poses intended  by  the  donor  or  grantor.  It  does  not,  how- 
ever, attempt  to  vest  the  legal  title  in  the  former,  nor,  as 
I  can  discover,  add  any  force  or  strength  to  a  dedication 
which  it  did  not  possess  at  common  law.  The  warranty 
does  not  become  operative  or  binding  until  there  has  been 
an  acceptance  of  the  use.  It  then  renders  the  dedication 
irrevocable,  which  would  as  effectually  be  the  case  if  there 
were  no  warranty. 
But  in  whomsoever  the  fee  to  the  land  constituting  the 
^  street  may  be  is  not,  to  my  notion,  very  important,  in  a  case 
like  the  one  under  consideration.  The  use  of  the  land  as  a 
street  includes,  practically,  its  entire  beneficial  interest. 
There  is  no  estate  of  a  private  character  left  in  the  dedi- 
cator, if  the  fee  does  remain  in  him,  which  he  can  utilize, 
and,  if  it  vests  in  the  lot  owner  by  virtue  of  his  deed  to  the 
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lot,  it  confers  no  rights  which  are  not  secured  to  him  by 
the  implied  covenant,  arising  out  of  the  conveyance,  that 
he  shall  have  a  right  of  way  over  the  street,  and  egress 
and  ingress  to  and  from  his  premises  by  means  thereof. 
The  lot  owner's  rights  in  the  street  are  just  as  sacred,  so 
far  as  I  can  see,  in  the  one  case  as  in  the  other. 

The  more  important  question  for  consideration  is  how 
far  a  street  can  be  appropriated  by  a  railway  company 
regardless  of  the  rights  of  a  lot  owner ;  and  its  solution,  to 
my  mind,  involves  the  main  difficulty  in  this  class  of  cases. 
Our  statute  (title  2,  chap.  32,  Ann.  Laws)  has  undertalren  to 
provide  the  means  in  which  a  public  road,  street,  or  alloy, 
or  public  grounds,  may  be  appropriated.  Section  3242 
thereof  authorizes  a  corporation  organized  for  the  con- 
struction of  any  railway,  etc.,  whenever  it  shall  be  neces- 
sary or  convenient  in  the  location  of  its  road,  to  appro- 
priate any  such  public  road,  etc.,  to  appropriate  so  much 
thereof  as  may  be  necessary  or  convenient  in  the  location 
and  construction  of  its  road ;  and  it  authorizes  the  county 
court  of  the  county  wherein  such  public  road,  etc.,  may 
be,  unless  within  the  corporate  limits  of  a  munici^jal  cor- 
poration, to  agree  with  the  corporation  constructing  the 
road  upon  the  extent,  terms,  and  conditions  upon  which 
the  same  may  be  appropriated,  or  used  and  occupied,  by 
such  corporation.  And  section  3243  thereof  provides,  in 
effect,  that  if  the  public  highway  or  grounds  be  within  the 
limits  of  any  town,  whether  incorporated  or  not,  that  such 
corporation  shall  locate  its  road  upon  such  particular  road, 
street,  or  alley,  or  public  grounds,  within  such  town,  as 
the  local  authorities  mentioned  in  the  last  section  (refer- 
ring to  section  3242)  and  having  charge  thereof,  shall 
designate.  The  two  sections,  however,  respectively  pro- 
vide,— the  former  one,  that,  if  such  county  court  and  cor- 
poration shall  be  unable  to  agree  upon  the  extent,  terms, 
and  conditions  upon  which  the  public  road,  etc.,  maybe 
appropriated,  etc.,  such  corporation  may  appropriate  so 
much  thereof  as  may  be  necessary  and  convenient  in  the 
location  and  construction  of  its  road ;  and  the  latter  one. 
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that  if  such  local  authorities  shall  fail  or  refuse  to  desig- 
nate the  particular  road,  etc. ,  upon  which  such  corporation 
shall  locate  its  road,  within  a  reasonable  time,  when  re- 
I         quested,  the  corporation  may  make  such  appropriation 
I         without  reference  thereto.     These  provisions  of  the  statute 
I         are  ambiguous,  unsatisfactory,  and  absurd ;   and  about  all 
I         that  can  be  gathered  from  them  is  that  they  authorize  the 
I         appropriation  by  a  railway  corporation  of  so  much  of  a 
I         public  road  or  street  as  may  be  necessary  and  convenient 
in  the  location  and  construction  of  its  road.     The  appro- 
priation, however,  is  only  of  a  part  of  the  easement  or  use 
secured  to   the  public  in  the  land  embraced  within  the 
I         public  road  or  street     The  legislative  jurisdiction  in  such 
I         matters  is  limited  to  a  control  of  the  use  which  belongs  to 
the  public,  and  it  should  not  be  presumed  that  the  le^fi fi- 
lature  intended    to    exercise  it  in  violation  of   private 
rights  and  interests.     It  authorizes  the  appropriation  of 
the  part  of  the  public  road  or  street  as  such,  and  amounts 
I         to  no  more  than  a  partial  change  of  the  manner  of  its  use. 
It  does  not  attempt  to  Interfere  with  the  private  rights  of 
the  owners  of  the  land  abutting  upon  the  road  or  street ; 
and  I  doubt  very  much  whether  the  legislature  has  the  legal 
right,  by  such  an  act,  to  destroy  or  seriously  impair  rights 
of  that  character.     They  are  virtually  private  propertj'', 
and  cannot  be  taken  by  a  railway  corporation  without  com- 
pensation being  first  made  or  secured  in  such  manner  as 
may  be  prescribed  by  law.     Article  11,  §  4,  Const.  Or.     I 
do  not  regard  the  occupation  of  a  public  highway  by  a 
railway  corjDoration,  under  the  appropriation  authorized 
by  the  statute  in  question,  as  anything  more  than  a  kind  of 
!         sufferance.     The  railway  corporation  is  permitted  by  the 
i         statute  to  appropriate  so  much  of  the  highway  as  may  be 
necessary  or  convenient  in  the  location  and  construction  of 
i         its  road ;  but  the  use  thereof  by  the  public  is  not  abridged. 
It  is  simply  extended  to  the  railway  corporation,  and  the 
latter  admitted  to  its  enjoyment  in  common  with  the  for- 
mer. 
The  cori)oration  is  allowed,  under  the  statute,  to  build 
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and  operate  its  railway  within  the  bounds  of  the  highway ; 
but  it  has  no  authority  to  change  the  grade  thereof,  or  to 
use  it  to  the  exclusion  of  the  public.  Nor  has  it  any  right 
to  use  the  highway  in  such  a  manner  as  will  cut  off  access 
to  it  by  the  adjoining  lot  owner.  The  latter  will,  doubtless, 
be  obliged  to  submit  to  the  ordinary  inconveniences  and 
consequences  which  the  construction  of  a  railroad  track, 
and  the  moving  of  a  locomotive  and  cars  thereon,  occasion, 
— ^be  compelled  to  endure  the  smoke,  noise,  and  screeching 
which  naturally  result  from  the  use  of  that  character  of 
vehicles ;  but  they  cannot  be  deprived  of  the  right  of  in- 
gress and  egress  to  and  from  their  premises  without  com- 
pensation. This  class  of  cases  is  unlike,  in  principle,  the 
class  in  which  adjacent  lot  owners  are  denied  the  right  to 
recover  damages  for  a  loss  or  inconvenience  resulting  from 
an  improvement  of  streets  by  the  public  authorities  having 
charge  of  such  matters.  In  the  latter  case,  the  authorities 
have  an  undoubted  right  to  alter  or  establish  the  grade  of 
streets  in  towns  or  cities,  and  to  cause  the  improvement  of 
the  streets  to  be  made  according  to  the  standard  of  such 
grade,  without  creating  any  liability  in  consequence  thereof. 
But  tlie  improvement  is  made  in  order  to  render  the  street 
useful  and  convenient  to  the  public ;  and,  if  the  work  is 
done  properly,  the  lot  owners,  although  they  may  suffer 
incidental  damages  thereby,  have  no  legal  grounds  for 
complaint. 

The  use  of  a  street  by  a  railway  corporation,  under  such 
an  authority  as  herein  referred  to,  is,  however,  primarily 
for  its  own  advantage.  Its  occupation  of  the  street  is  the 
same  as  of  any  other  beneficiary  of  its  use,  and  is  subor- 
dinate to  the  authority  of  those  in  whom  the  law  vests  the 
management  and  control  of  the  street.  Its  right  to  so  lo- 
cate and  construct  its  road  is  restricted  to  such  a  use  of 
the  street  as  will  not  destroy  or  materially  impair  the 
rights  of  others  to  its  use  and  enjoyment. 

It  is  contended  that  a  public  road  or  street  is  not  estab- 
lished for  the  purpose  of  being  used  by  a  railway  corpora- 
tion, but  is  designed  for  the  mode  of  travel  ordinarily 
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pursued  along  such  thoroughfares,  and  that  its  use  by  the 
former  imposes  a  new  burden  upon  the  land  embraced 
within  it.  The  statute  to  which  reference  has  been  made 
is  of  long  standing,  and  contains  the  only  provision  which 
authorizes  a  railway  corporation  to  appropriate,  eo  nomine, 
a  part  of  the  public  highway  for  the  location  and  construc- 
tion of  its  road.  The  authority  of  the  statute  lias  been 
invoked  and  applied  in  every  instance  in  which  a  railroad 
Las  been  located  and  constjnicted  across  or  along  a  highway 
in  this  State,  and  has  never  been  questioned.  To  determi  ne, 
therefore,  at  this  late  date,  that  it  is  practically  a  nullity,  as 
we  necessarily  would  be  compelled  to  do  if  we  indorsed  the 
position  of  the  learned  counsel  for  the  appellant,  would 
operate  injuriously  to  the  community.  I  am  aware  that 
the  construction  of  the  said  statute  indicated  herein  does 
not  accord  with  that  given  to  similar  statutes  by  C(mrts  ol 
acknowledged  ability  of  other  States.  In  WUiiams  v.  Bail- 
road  Co.,  16  N.  Y  97.  a  leading  case  upon  th(*  subject,  it  was 
held  that  the  owner  of  a  fee  in  a  public  highway  might 
maintain  an  action  against  a  railroad  company  which,  with- 
out his  consent  or  the  appraisal  of  his  damages,  had  entered 
upon  and  occupied  such  highway  with  the  track  of  its  road, 
holding  that  the  appropriation  of  the  highway  by  the  com- 
pany was  a  ** taking"  of  the  property  of  the  owner  of  the 
fee,  within  the  meaning  of  the  constitutional  provision  upon  \ 

that  subject,  and  that  the  conversion  of  a  highway  into  i^  I 

railroad  track  was  a  material  change  from  the  use  for  which  j 

it  was  originally  intended.     The  opinion  of  the  court  in  that  *  i 

case  was  delivered  by  a  jurist  who  has  had  few  equals  in  | 

learning  and  ability,  and  for  whose  wisdom  I  entertain  the 
highest  regard.  The  opinion  was  supported  by  authority 
of  great  weight,  and  sustained  by  clear  and  cogent  reason- 
ing; but,  notwithstandmg,  1  am  satisfied  that  time  and  ex- 
perience have  shown  that  the  rule  there  laid  down  was  not 
the  best  suitied  to  the  needs  and  requirem<=iDts  of  the  com- 
mumty.  I  think,  with  all  due  deference  to  the  name  of 
Jud^e  Samuel  L.  Seldeix.  that  it  would  have  been  better  to 
have  held  that  the  location  and  construction  of  a  railway 
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track  by  a  railway  corporation  in  a  public  highway,  under 
a  special  permission  granted  by  the  legislature,  was  not 
necessarily  a  violation  of  the  rights  of  the  owner  of  the  fee 
to  the  land,  or  that  it  put  the  land  to  a  use  foreign  to  that 
contemplated  in  the  establishment  of  the  highway;  that 
such  use  was  not  so  inconsistent  with  the  principal  use  as  to 
constitute  a  taking  of  the  land,  within  the  meaning  of  the 
constitutional  provision  referred  to,  unless  it  cut  off  or  seri- 
ously impaired  rights  belonging  to  parties  by  virtue  of  their 
relations  to  the  land  as  such  highway.  Such  a  holding 
would  have  been  more  conservative,  it  seems  to  me,  although 
made  at  the  sacrifice  of  refined  logic.  The  legal  title  to  the 
land  in  a  public  road  or  street  is  more  in  name  than  in  sub- 
stance. It  exists  mainly  in  theory,  and  cannot  be  rendered 
available  to  the  owner,  except  in  case  the  road  or  street  is 
discontinued  as  such,  which  is  a  remote  contingency.  The 
use  of  a  public  highway  by  a  railway  corporation  under 
the  appropriation  authorized  by  said  statute  is,  in  my 
opinion,  a  legitimate  use  of  it,  when  it  does  not  infringe 
upon  the  adjoining  land  owner's  right  of  access  to  the  high- 
way; but  when  it  materially  interferes  with  such  right  the 
land  owner  can  maintain  an  action  against  the  corporation 
for  damages  for  the  depreciation  caused  thereby  to  his 
l{ind. 

The  counsel  for  the  respondent  claims  that  the  railway 
track  in  question  was  located  upon  the  streets  in  the  city  of 
East  Portland  designated  by  the  city  council  thereof,  and 
that  it  was  rendered  necessary  thereby,  in  its  construction, 
to  make  curves  in  the  track  in  order  to  pass  around  comers, 
which  brought  the  track  nearer  to  the  premises  of  the 
appellant  than  it  would  otherwise  have  been  located.  This 
was  the  respondent's  misfortune,  and  could  not  be  pleaded 
as  a  justification  for  intruding  upon  the  appellant's  right 
to  the  use  of  the  street  in  front  of  his  premises.  The  city 
council  had  no  power  to  make  any  directions  in  that  respect, 
except  what  is  vested  in  it  by  the  said  statute,  which,  as 
before  suggested,  was  not  intended  •  by  the  legislature  to 
authorize  a  direct  interference  with  the  riirhts  of  lot  owners 
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above  referred  to;  nor  had  the  legislature  itself  any  such 
power  without  providing  for  the  payment  of  compensation. 
If  the  respondent  could  not  locate  and  construct  its  road 
upon  the  streets  designated  by  the  common  council  of  the 
city  without  affecting  the  rights  of  some  of  the  adjoining 
lot  owners  it  should  not  have  attempted  the  appropriation 
without  the  consent  of  such  lot  owner.  It  was  not  com- 
pelled to  use  the  streets  of  the  city  for  its  railway  track, 
nor  was  it  justified  in  so  doing  without  due  authority. 

There  are  many  items  of  damages  alleged  in  the  com- 
plaint which  cannot  be  recovered  in  the  action,  but  if  the 
location  of  the  railway  is  in  such  close  proximity  to  the 
appellant's  premises  that  its  use  obstructs  communication 
with  the  street  and  interferes  with  the  enjoyment  of  it  by 
those  who  may  occupy  the  premises  to  such  an  extent  as 
to  materially  depreciate  their  value,  the  appellant  should 
be  entitled  to  recover  the  amount  of  such  depreciation. 
The  circuit  court  should  have  referred  that  question 
to  the  jury  with  instructions  that  if  they  found  the  facts 
as  above  suggested,  they  should  find  for  the  appellant  and 
assess  his  damages  in  accordance  with  the  rule  there  indi- 
cated. The  complaint  in  the  action  was  not  strictly 
framed  according  to  the  theory  of  the  case  as  herein  laid 
down,  but  it  is  broad  enough,  in  its  allegations  of  facts,  to 
meet  that  view.  I  do  not  think  that  the  action  was  based 
wholly  upon  the  claim  that  the  placing  of  the  railroad 
upon  the  street,  of  itself,  gave  a  right  to  damages  for  the 
appropriation  of  property.  The  complaint  contains  the 
allegation  ''that  in  constructing  the  said  road  on  said 
portion  of  Third  street  abutting  said  lots,  the  respondent 
negligently  and  wilfully  built  it  above  the  grade  of  said 
street  for  the  whole  100  feet,  and  made  a  large  curve  in  its 
road  on  that  portion  of  Third  street,  and  built  its  road  so 
near  the  curb  of  appellant's  lots  that  a  wagon  cannot  pass 
between  the  curb  and  the  railroad."  This  allegation  is 
followed  by  the.  allegation  **that  the  respondent,  through 
and  by  building  its  said  road  on  said  street  as  aforesaid, 
has  so  taken  and  appropriated  said  part  of  Third  street  so 
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owned  as  aforesaid  by  appellant,  and  also  said  portion  of 
E  street,  between  Third  and  Fourth,  as  to  interrupt  and 
greatly  obstruct  access  to  appellant's  said  lots,  in  so  much 
as  to  have  almost  driven  travel  off  of  said  streets,  etc." 
These  allegations  present  the  identical  question  considered, 
and  the  circuit  court  committed  error  in  its  holding  that 
the  action  was  based  upon  the  claim  that  the  placing  of 
the  railroad  upon  a  street  gives  a  right  to  damages  for  the 
appropriation  of  property.  That  there  could  be  no  recov- 
ery on  the  i^art  of  the  appellant  for  that  simple  cause  of 
action,  for  the  fact  of  placing  a  railroad  upon  a  public 
street ;  that  he  could  not  recover  in  the  action  for  the  ex- 
traordinary use  of  the  street ;  that  if  there  was  any  ex- 
traordinary use  of  it,  or  any  extraordinary  results  from  the 
operation  of  the  road,  and  the  city  of  East  Portland  author- 
ized the  road  to  be  J)ut  down  upon  the  streets  and 
operated,  the  appellant  could  not  recover.  This,  in  sub- 
stance, was  one  of  the  instructions  given  by  the  court  to 
the  jury  to  which  exceptions  were  taken  ;  and  it  is  very 
evident,  from  an  examination  of  the  complaint,  that  the 
court  put  too  narrow  a  construction  upon  it.  The  instruc- 
tion was  also  faulty  in  another  respect  The  court  left  it 
to  the  jury  to  find  whether  the  city  of  East  Portland 
authorized  the  respondent  to  locate  and  operate  its  road 
on  and  along  said  streets.  The  evidence  as  to  what  the 
city  did  to  authorize  the  respondent  t-o  so  locate  and  operate 
its  road  was  in  writing ;  was  in  the  form  of  an  authenticated 
copy  of  a  city  ordinance ;  and  it  belonged  to  the  court, 
and  not  to  the  jury,  to  determine  its  effect.  Besides,  the 
instruction  assumed  that  the  city  of  East  Portland  had 
power  to  authorize  the  respondent  to  locate  and  operate 
its  road  at  the  place  and  in  the  manner  in  which  it  was 
done.  The  charter  of  said  city,  I  find,  does  empower  the 
common  council  thereof  to  **  permit,  allow,  and  regulate 
the  laying  down  of  tracks  for  street  cars  and  other  rail- 
roads upon  such  streets  as  the  council  may  designate ;" 
and  that  may  have  empowered  it  to  authorize  the  respond- 
ent to  locate  and  operate  its  road  at  the  place  where  it  was 
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constructed.  But  whether  it  did  so  or  not  depends  upon 
whether  it  trenches  upon  the  rights  of  the  appellant  in  the 
respect  hereinbefore  mentioned.  This  presented  a  ques- 
tion of  fact  which  the  court  should  have  submitted  to  the 
jury.  The  respondent  could  only  have  obtained  from  the 
common  council  of  the  city  authority  to  locate  and  con- 
struct its  road  upon  the  streets  in  such  a  manner  as  not 
necessarily  to  interfere  with  the  rights  of  others  to  their 
use.  A  railway  corporation  authorized  to  use  a  public 
street  for  the  purposes  of  its  road,  under  such  a  power, 
is  required  to  locate  and  construct  it  so  as  to  leave  suffi- 
cient space  on  either  side  to  allow  the  passage  of  wagons 
between  its  track  and  the  curb  of  the  sidewalk.  It  has  no 
right  to  veer  from  side  to  side,  and  interrupt  the  enjoy- 
ment of  the  street  by  adjoining  lot  owners,  in  front  of 
their  premises.  Such  a  course  should  subject  the  corpora- 
tion to  damages  in  favor  of  the  lot  owner  so  encroached 
upon.  In  Cadle  v.  Muscatine  By,  Co.,  44  Iowa,  11,  the  liability 
of  the  company  for  such  an  encroachment  was  maintained 
upon  the  ground  of  carelessness  on  the  part  of  the  com- 
pany in  the  location  of  its  road.  The  court  there  held 
that  the  owner  of  adjacent  property  had  an  interest  in  the 
street  entitling  him  to  maintain  an  action  against  the  com- 
pany for  such  a  careless  or  unlawful  appropriation  thereof , 
or  location  of  its  track  thereon,  as  should  be  injurious  to 
his  property,  notwithstanding  the  city  of  Muscatine  had 
granted  to  the  company  authority  to  construct  its  road 
over  such  street.  The  court  said:  **  It  was  competent  for 
the  city  of  Muscatine  to  grant  to  the  railroad  company 
authority  to  construct  its  road  over  the  street  in  contro- 
versy ;  and  for  a  proper  exercise  of  such  authority  the  de- 
fendant would  not  be  liable,  although  such  act  might 
diminish  plaintiffs  enjoyment  of  his  property,  and  lessen 
its  value."  I  think  the  principles  of  that  decision,  so  far 
as  they  recognize  the  mutual  rights  of  the  public  and  of 
the  adjoining  land  owners  in  public  highways,  and  the 
authority  of  the  legislature  to  exercise  reasonable  control 
over  such  highways,  are  correct     But  I  maintain,  further, 


18 

2.T6 

19 

531 

21 

(i04 

22*  810 

2&* 

72 

28*628 

18 

856 

ao 

24 

19"  256 

32 

216 

a82 

264 

256  State  v.  Jones.  [Sup.  Ct 

Points  decided. 

that  the  rights  of  such  adjoining  land  owners  in  a  part  of 
the  adjacent  highway  sufficient  for  the  reasonable  enjoy- 
ment  of  their  premises  constitute  in  them  a  property  inter- 
est, whether  they  own  the  fee  to  the  center  of  the  highway, 
or  merely  an  easement  therein ;  that  in  either  case  it  is  a 
proprietary  right,  which  they  purchased  with  the  prem- 
ises, as  appurtenant  thereto,  and  which  they  cannot  be 
deprived  of,  except  by  the  same  power,  and  upon  the 
same  terms,  by  which  they  may  be  deprived  of  any  other 
property ;  and  that  the  grounds  of  liability  of  a  railway 
corporation  for  an  encroachment  upon  those  rights,  under 
an  attempted  appropriation  of  the  highway,  is  not  care- 
lessness or  negligence  in  the  location  of  its  road,  but  a 
wrongful  usurpation,  which  no  legislative  power  can  sanc- 
tion, under  the  constitution  of  the  State,  without  providing 
for  just  compensation. 

Under  the  view  herein  expressed,  the  judgment  appealed 
from  must  be  reversed  and  the  case  remanded  to  the  cir- 
cuit court  for  a  new  triaL 


[  Filed  December,  16, 1889.  ] 

STATE    OF   OREGON,  Respondent,  u   E.   A.  JONES, 

Appellant. 

AMSKDmBNToPLEADTNo— Crixik AL  Law—Appbal.— In  a  criminal  action  appealed  from 
a  Justice  court  the  circuit  court  has  the  same  power  to  allow  an  amendment  of  tho 
pleading  that  it  has  In  a  civil  case  on  appeal ;  that  Is,  the  amendment  mn<  be  in 
furtherance  of  Justice,  and  no  new  cause  of  action  not  embraced  in  the  original 
pleading,  or  Intended  to  be  so  included,  shall  be  added  by  such  amendment 

LicENSB— Opium— Morphine,  ktc— Section  8650,  Hill's  Code,  makes  it  unlawful  for  any 
person  to  have  in  his  possession  or  offer  for  sale  any  of  the  drugs  therein  enume^ 
ated  without  flret  having  obtained  a  license  therefor  of  the  county  clerk,  and  no 
person  can  procure  such  license  under  section  S660  "except  regularly  qaalifled 
phy»iclans  who  keep  a  stock  of  drugs  and  medicines  for  their  own  use  in  pr»> 
BcrlpUon.  and  regularly  qualified  druggists." 

Morphine,  Optom,  etc.— Sale  or  Giving  Away  Prohibttbd  bt  |  8661  WrrHOtrr  a 
Prescription.— This  section  makes  it  unlawful  to  sell  or  give  any  of  the  drugs 
enumerated  in  the  Act,  except  to  those  who  present  a  prescription  fh)m  a  physician 
or  pharmacist,  and  then  only  the  quantity  or  kind  named  in  tho  prescription  mtut 
be  delivered,  and  the  prescription  muat  be  retailed  and  kept  open  for  pubio 
inspection. 

Physician- Pharmacist— REorsTRY  with  County  Clerk.— Xo  physician  or  phanna* 
eist  can  prescribe  morphine,  opium,  eta,  without  first  being  registered  with  the 
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county  clerk  puraoant  to  1 3662;  and,  by  1 3663,  it  can  in  no  case  be  prescribed  except 
for  the  cure  of  dlt^ase.  and  then  only  In  such  cases  and  quantities  as  are  recog- 
nized by  medical  scientists  as  proper  and  fit. 

Physicians— PHARNAdSTB— Prescriptions.— By  2  3664  physicians  and  pharmacists  who 
prescribe  opium  or  any  of  the  drugs  enumerated  in  the  preceding  sections  must 
keep  a  record  which  shall  be  open  to  public  Inspection,  in  which  they  have  pro- 
scribed any  of  such  drugs,  giving  the  dute  of  the  preseription.  the  name  and 
residence  of  the  patient,  the  disease  for  which  the  prescription  was  made,  and 
how  much  and  how  often  the  patitnt  was  to  use  the  medicine. 

CiSE  IS  JunsMEMT.— Where  It  appeared  that  a  regularly  qualified  and  registered  phy- 
Bician  sold  and  delivered  morphine  pills  to  a  party,  he  could  not  be  exoneratetl 
without  also  showing  that  he  made  and  kept  the  record  required  by  J  3661,  gupra, 

CuMiNAL  Law— Practice.— In  the  trial  of  a  criminal  action,  if  the  State  fail  to  prove 
a  case  soffldent  to  require  the  defendant  to  enter  upon  his  defense,  It  is  proper  to 
ssk  the  court  to  direct  an  acquittal,  but  not  to  move  for  a  non-suit;  but  such  dirtw 
tion  would  be  improper  where  enough  is  proven  on  the  part  of  the  State  to  require 
th6  defendant  to  lntTo*lup«»  any  evidence. 

DiSEcnoK  TO  Acquit— Provjnxk  of  the  Jury.— If  the  state  of  the  cas»  be  such  as  to 
require  the  introduction  of  any  evidence  by  the  defendant,  it  then  becomes  the 
right  and  province  of  the  jury  to  weigh  the  evidence,  and  to  pass  upou  the  credi- 
bility of  the  wiiueases,  and  a  direction  to  acquit  would  be  an  Invasion  of  the  proY- 
inoe  of  the  jury. 

Appeal  from  the  circuit  court  for  Multnomah  county. 

This  proceeding  commenced  in  the  justice  court  of  South 
Portland  precinct,  in  Multnomah  county,  by  the  filing  of  a 
complaint  charging  the  defendant  with  the  crime  of  unlaw- 
fully giving  away,  to  one  Theodore  Davis,  morphine  in  the 
foim  of  pills,  without  a  prescription  for  the  same  from  a 
physician  or  a  regularly  qualified  pharmacist.  A  trial 
before  the  justice  resulted  in  his  conviction,  and  a  fine  was 
imposed  of  $50.  From  this  judgment  the  defendant  appealed 
to  the  circuit  court,  where  the  trial  resulted  the  same  as  in 
the  court  below,  from  which  judgment  this  appeal  was 
taken.  Before  the  trial  in  the  circuit  court  the  district 
attorney  obtained  leave  to  amend  the  complahit  by  the 
insertion  of  the  words  *'and  sell"  after  the  words  **did 
unlawfully  and  wilfully  give  away,"  in  said  complaint,  and 
the  complaint  was  amended  accordingly.  At  the  conclu- 
sion of  the  evidence  the  defendant,  having  shown  he  was  a 
regularly  registered  and  practicing  physician,  in  effect 
moved  that  the  State  be  non-suited  and  he  be  discharged, 
vhich  was  refused  by  the  court. 

Ira  Jones,  for  Appellant. 

Henry  E,  McGinn^  District  Attorney,  for  Respondent 

XVin.  Ob.— 16b 
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Strahan,  J.— 1.  Section  2164,  Hill's  Code,  confers 
upon  the  circuit  court  the  same  authority  to  allow  an 
amendment  of  the  pleadings  on  an  appeal  in  a  criminal 
action  that  it  has  on  appeal  in  a  civil  action;  and  the  only 
limitation  on  the  power  of  the  court  to  allow  amendments 
in  civil  actions  on  appeal  is,  that  no  new  item  or  cause  of 
action  not  embraced  or  intended  to  be  included  in  the  orig- 
inal account  of  statement  shall  be  added  by  such  amend- 
ment; and  further,  that  by  such  amendment  substantial 
justice  will  be  promoted.  Hill's  Code,  section  2130.  In 
allowing  this  amendment  the  court  did  not  exceed  its 
authority,  and  it  furnishes  the  defendant  no  ground  of 
complaint.  The  nature  of  the  charge  against  the  defend- 
ant was  not  changed,  nor  was  any  new  cause  of  action 
added. 

2.  The  main  contention  on  the  part  of  api)ellant  is  that 
being  a  regularly  qualified  and  practicing  physician,  he 
might  lawfully  sell  or  give  away  opium  without  a  pre- 
scription; in  other  words,  that  he  was  not  required,  under 
the  law,  to  keep  a  record,  where  he  had  prescribed  opium 
in  his  regular  practice.  The  statute  under  consideration 
was  designed  to  suppress  the  use  of  the  drugs  therein 
enumerated,  unless  under  the  particular  conditions  therein 
prescribed,  and  for  that  purpose  very  comprehensive  lan- 
guage is  used  in  every  section.  Section  3650  says  that  no 
person  shall  have  in  his  possession,  or  orfer  for  sale,  anjr 
of  the  prohibited  drugs,  who  has  not  previously  obtained 
a  license  from  the  county  clerk.  Section  3659  makes  it  the 
duty  of  the  county  clerk  to  keep  a  book,  in  which  he  shall 
record  the  name,  and  place  of  business,  and  date  of  appli- 
cation, of  persons  who  apply  to  him  for  license  to  sell 
opium,  morphine,  etc.,  and  on  payment  to  him  of  one  dol- 
lar he  issues  a  license  of  a  certain  prescribed  form.  Sec- 
tion 3660  prohibits  such  clerk  from  issuing  a  license  under 
the  act  to  any  person  **  except  regularly  qualified  physi- 
cians, who  keep  a  stock  of  drugs  and  medicines  for  their 
own  use  in  prescription,  and  regularly  qualified  drug- 
frlsts."    Section  3661  prohibits  the  sale  or  giving  away  of 
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any  of  the  prohibited  drugs,  except  to  those  who  pre  sent 
a  prescription  for  the  same  from  a  physician,  or  a  regular 
qualified  pharmacist;  and  the  party  selling  shall  sell  and 
deliver  only  the  quantity  and  kind  named  in  the  prescrip- 
tion, and  he  shall  retain  the  prescription  and  keep 
it  open  for  public  inspection.  It  was  under  this  sec- 
tion the  complaint  was  made  against  the  defendant. 
Section  3662  prohibits  any  physician  or  pharmacist  from 
prescribing  the  use  of  opium,  morphine,  etc.,  unless  he 
or  she  shall  previously  have  registered  with  the  county 
clerk  of  the  county  wherein  he  or  she  resides  and  prac- 
tices, his  or  her  name  and  address,  the  name  and  location 
of  the  institute  of  which  he  or  she  is  a  graduate,  and  the 
date  of  his  graduation.  The  residue  of  the  section  relates 
to  other  evidence  to  be  exhibited  to  the  county  clerk.  Sec- 
tion 3663  prohibits  physicians  and  pharmacists  from  pre- 
scribing any  of  the  enumerated  drugs  "except  for  the 
cure  of  disease,  and  he  or  she  shall  prescribe  only 
in  such  cases  and  in  such  quantities  as  are  recog- 
nized by  medical  scientists  as  proper  and  fit."  Sec- 
tion 3664  is  as  follows:  **  Physicians  or  pharmacists 
who  prescribe  opium,  or  any  of  the  drugs  above  named, 
shall  keep  a  record,  which  shall  be  open  to  public  inspec- 
tion, of  ail  cases  in  which  they  have  prescribed  opium  or 
any  of  the  above-named  drugs,  stating  the  date  of  pre- 
scription, the  name  and  residence  of  the  patient,  the 
disease  for  which  he  or  she  prescribed,  and  how  much  and 
how  often  the  patient  was  instructed  to  use  the  medicine 
prescribed  containing  any  of  the  above-named  drugs." 
Section  3666  prescribes  the  punishment  to  be  inflicted  upon 
'•any  person  who  violates  any  of  the  provisions  of  this 
Act."  The  main  ix)int  of  contention  on  the  part  of  the 
appellant  is.  that  being  a  physician  ho  might  lawfully  sell 
the  drug  in  question  without  any  other  proscription  than 
such  as  he  might  orally  make  to  tho  patient  at  the  time  of 
the  sale,  and  that  he  is  not  bound  to  have  the  prescription, 
which  he  must  keep  open  to  public  Inspection,  mentionet! 
IB  aeoion  S(i61      Bui  1  think  that  proof  thai  defendant 
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was  a  physician  was  not  enough  to  exonerate  him.  He 
was  bound  to  go  further  and  to  prove,  in  addition  to  being 
a  physician  or  pharmacist  and  that  he  prescribed  the  drug 
specified,  that  he  kept  the  record  req;uired  by  section  3664. 
These  requirements  were  a  part  of  his  defense,  and  I 
think  if  he  failed  to  introduce  proof  showing  compliance 
with  the  law,  he  was  in  no  better  fix  than  any  other  illegal 
seller.  Certainly  the  f  £|»ct  that  he  is  a  physician  or  phar- 
macist is  insufficient,  unless  he  shows  that  he  complied  with 
the  law.  This  statute  was  designed  to  repress  a  growing 
evil,  and  to  accomplish  that  end  it  aimed  to  put  the  use 
of  the  enumerated  drugs  under  legal  surveillance;  that  is, 
under  the  control  of  agents,  which  the  law  appoints  on 
their  application  for  that  purpose,  to  require  them  to  make 
and  keep  certain  records  in  relation  to  the  sales  or  pre- 
scriptions, and  to  hold  them  responsible  for  the  neglect  of 
those  duties.  These  requirements  were  necessary  to  en- 
able the  officers  of  the  law  to  trace  the  illegal  sale  or  use 
of  the  prohibited  drugs  and  to  fix  the  responsibility  upon 
the  proper  party.  Whether  they  are  the  wisest  that  might 
have  been  devised  it  is  not  our  province  to  say;  they  are 
certainly  repressive  in  their  nature,  and  if  rightly  enforced 
no  doubt  will  do  much  to  accomplish  the  legislative  intent 

3.  There  is  a  question  of  practice  presented  by  this 
record,  which  deserves  notice. 

When  the  State  concluded  its  evidence  and  the  defendant 
had  proven  that  he  was  a  registered  physician,  he  moved 
that  the  State  be  non-suited.  This  motion  was  evidently 
designed  to  follow  the  practice  in  civil  cases,  where  the 
plaintiff  fails  to  prove  a  case  sufficient  to  be  submitted  to 
the  jury;  but  in  criminal  cases,  where  the  State  fails 
to  prove  sufficient  to  put  tho  defendant  on  his  defense,  the 
proper  practice  is  to  ask  the  court  to  direct  an  acquittal 
This  rule  was  applied  during  the  present  term  in  State  v. 
BvxMey,  But  treating  the  defendant's  application  as  a 
request  to  the  court  to  direct  an  acquittal,  as  has  been  done 
thus  far,  it  was  improper  for  another  reason.  Where  the 
State  proves  enough  to  require  the  defendant  to  produce 
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evidence  in  his  own  behalf  Buch  a  direction  would  be  im- 
proper. As  soon  as  enough  is  shown  to  require  the  defend- 
ant to  enter  upon  his  defense  and  to  introduce  evidence,  it 
is  the  province  of  the  jury  to  weigh  the  evidence  and  to 
pass  upon  the  credibility  of  the  witnesses.  A  direction 
to  acquit  in  such  a  case  would  be  an  invasion  of  the  province 
of  the  jury,  and  could  not  be  sustained. 
Let  the  judgment  of  fhe  court  below  be  affirmed. 


r  Filed  December  23, 1889.  ] 

C.  H.  WHEELER,  Respondent,  v.  ELLA   WHEELER, 
Appellant. 

CoimtACT  OT  Marhiaos— Its  Nature.— The  contract  of  marriage,  nnlike  ordinary 
eontracte,  the  State  is  specially  interested  in  preaenring  unbroken,  and  the  oon- 
traciing  parties  cannot  annul  it,  nor  the  court,  except  for  the  causes  specified  in  the 
statute,  and  only  then  upon  satisractory  evidence  that  such  cause  or  causes  exist 

DnroBcs-RECRisiiNATioN.— Where  the  party  asking  for  a  divorce  is  liable  to  a  charge 
which  Is  a  causie  for  divorce,  it  will  prevent  him  from  obtaining  such  divorce, 
although  the  wife  may  have  misconducted  herself. 

Appeal  from  the  circuit  court  for  Multnomah  county. 

James  Gleaaon^  for  Respondent. 

Williams  db  Wood,  and  F.  F.  Drake,  for  Appellant. 

Lord,  J. — The  facts  are  these:  On  March  8,  1889,  the 
appellant,  Ella  Wheeler,  filed  her  complaint  against  the 
respondent,  C.  H.  Wheeler,  based  on  a  late  Act  of  the 
leo^islature,  to  compel  her  husband,  the  respondent, 
to  contribute  to  her  support.  The  respondent  ap- 
peared and  answered,  and  at  the  same  time  filed  a 
complaint  for  a  divorce  from  the  appellant,  his  wife;  but 
in  his  answer,  among  other  things,  set  forth  the  fact  that 
he  had  commenced  a  suit  for  divorce  against  his  wife,  and 
prayed  a  suspension  of  proceedings  until  the  determina- 
tion of  his  suit  for  divorce.  In  the  proceedings  for 
divorce,  the  respondent  answered,  denying  all  the  material 
allegations,  and  alleging  his  neglect  to  provide  a  support 
for  her,  etc.,  and  praying  that  his  complaint  might  be 
dismissed.     After  all  issues  had  been  joined  in  the  divorce 
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suit,  the  evidence  was  taken  and  the  case  argued  by 
counsel,  and  the  court  found  that  the  appellant  had  been 
guilty  of  cruel  and  inhuman  treatment  toward  the  respond- 
ent by  the  use  of  opprobrious  epithets,  false  accusations 
of  marital  infidelity,  and  exasperating  conduct*  etc.,  and 
as  a  conclusion  of  law  found  that  the  respondent  was 
entitled  to  a  divorce,  which  was  decreed,  and  also  entered 
a  decree  dismissing  the  petition  for  support,  from  both  of 
which  decrees  the  appeals  are  taken. 

As  the  cases  stand  the  suit  for  divorce  must  be  first  dis- 
posed of,  and  when  that  is  done  the  petition  for  support 
can  be  easily  determined  upon  the  facts  as  disclosed  by 
this  record. 

The  ground  of  the  complaint  is  cruel  and  inhuman  treat- 
ment, and  indignities,  rendering  life  burdensome. 

The  particular  acts  which  make  up  the  gravsfmen  of 
these  charges  consist  in  accusing  the  defendant  of  adul- 
tery, calling  him  opprobrious  names,  and  tho  habit 
contracted  by  the  defendant  in  drinking  whisky  and  using 
morphine,  all  of  which,  it  is  alleged,  greatly  annoyed  the 
respondent  and  made  his  life  burdensome. 

Passing  the  criticism  suggested  as  to  the  complaint,  and 
entering  directly  upon  the  merits  with  as  little  detail  as 
possible,  our  first  duty  is  to  inquire  whether  the  respond- 
ent has  proven  or  sustained  the  allegations  of  his  com- 
plaint. And  in  pursuing  this  inquiry  it  is  our  duty  to  remem- 
ber that  the  contract  of  marriage,  unlike  other  contracts, 
the  State  is  specially  interested  in  preserving  unbroken, 
and  that  the  contracting  parties  cannot  annul  it,  nor  tho 
court,  except  for  the  causes  specified  in  the  statute,  and 
only  then  when  satisfactory  evidence  that  such  cause  or 
causes  exist.  ** Divorces,"  said  Strong,  J.,  ** ought  never 
to  be  decreed  without  clear  and  satisfactory  evidence  of 
the  wrong  which  the  law  treats  as  justifying  cause  for  a 
divorce."  Edmund's  Appeal,  57  Penn.  St.  234.  The  evi- 
dence discloses  that  the  respondent  is  a  physician,  ind 
was  married  to  the  appellant  in  December  of  the  year 
1881.    The  first  charge  he  makes  is,  that  the  appellant 
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accuse!  him  of  adultery  with  one  of  his  patients  in  a  little 
over  a  year  after  their  marriage,  but  it  is  evident  from  his 
own  testimony,  if  it  shall  be  considered  that  such  an  accu- 
sation was  made,  that  he  did  not  treat  it  seriously,  nor  did 
it  cause  him  any  mental  concern,  sufficient,  at  least,  to 
disturb  his  happiness  and  render  his  life  burdensome. 
Whatever  may  have  succeeded  that  period,  his  own  evidence 
bears  testimony,  which  covers  this  charge,  that  their  mar- 
ried life  was  tranquil  and  happy,  free  from  bickerings  and 
quarrels,  or  any  causes  or  accusations  to  irritate  or  disturb 
its  peaceful  tenor.  The  appellant  Hatly  contradicts  it,  and 
under  the  rules  of  law,  which  must  guide  us,  the  allegation 
is  not  proven.  The  next  count  against  the  appellant  is, 
that  without  cause  or  provocation,  she  applied,  in  a  loud 
and  violent  manner,  opprobrious  epithets  to  the  respond- 
ent, in  the  presence  of  other  persons,  greatly  to  his  morti- 
fication and  annoyance.  It  appears,  at  the  time  when  this 
scene  occurred,  that  it  was  the  occasion  commonly  known 
as  the  Villard  demonstration,  in  honor  of  the  completion 
to  Portland  of  the  N.  P.  R.  R.,  and  suffice  it  to  say,  that 
it  was  an  important  event  which  the  citizens  sought  to 
make  memorable  by  various  public  demonstrations  during 
the  day  and  illuminations  during  the  evening.  Necessarily 
on  such  an  occasion,  the  spectacular  displays  were  numer- 
ous and  attractive,  the  streets  thronged  with  sight- seekers 
on  foot  and  in  carriages,  to  witness  the  various  displays 
designed  for  amusement  and  entertainment,  and  altogether 
the  celebration  was  not  only  conspicuous  for  general 
rejoicing  and  congratulations,  but  it  furnished  an  oppor- 
tunity for  many  pleasant  social  interchanges  amongf 
friends  and  acquaintances.  Without  detail,  on  the  last 
evening  of  the  celebration  the  respondent  took  his  wife 
down  town  in  her  buggy,  drove  around  the  streets  a  short 
time,  and  then  took  her  home,  and  as  he  was  driving  back, 
at  the  instance  of  a  friend,  took  his  wife  in  the  buggy  and 
again  drove  aroimd  for  awhile,  and  then  back  to  the  livery 
stable,  where,  as  he  says,  his  wife  met  him,  all  ablaize 
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with  indignation,  and  applied  to  him  violent  and  abusive 
names. 

The  appellant's  version  of  this  affair  is  that  she  was 
anxious  to  see  the  sights  and  enjoy  the  celebration,  and 
that  her  husband  only  drove  around,  while  she  was  with 
him,  about  a  half  of  an  hour,  early  in  the  evening,  between 
8  and  9  o'clock,  and  then  took  her  home,  and,  contrary  to 
her  wishes  and  despite  her  protests,  required  her  to  return 
to  her  rooms,  promising  to  return  himself  immediately. 
Instead  of  doing  this  he  was  spending  the  remainder  of  the 
evening  in  the  way  described  by  himself,  and  when  he  re- 
turned to  the  livery  stable  she  confesses  to  have  been 
indignant  and  to  have  reproached  him  for  his  conduct  He 
claims,  also,  that  his  object  in  driving  back  after  he  left 
her  was  to  attend  to  a  business  engagement,  and  that  the 
incident  of  taking  another  lady  riding  was  merely  acci- 
dental. Be  that  so,  and  still  his  conduct  wa«  not  free  from 
fault,  and  did  much  to  provoke  the  outburst  from  his  wife. 
It  was  an  occasion  when  it  was  natural  that  she  should 
wish  to  enjoy  the  scenes  and  sights  as  others  were  doing; 
and  why  should  she  be  deprived  of  this  pleasure  ?  She 
remonstrated,  but  of  no  avail,  and  when  she  found  that 
another  lady  had  supplied  her  place,  concede  there  was 
nothing  improper,  it  was  in  the  nature  of  the  circumstances 
that  she  should  be  resentful  and  indignant  Better,  no 
doubt,  it  would  have  been  to  have  restrained  her  temper 
and  her  tongue;  but  better,  too,  it  would  have  been  if  he 
had  on  such  an  occasion  granted  his  wife's  reasonable  re- 
quest especially  when  no  circumstance  is  disclosed  by  the 
evidence  to  justify  its  refusal.  A  review  of  all  the  circum- 
stances in  connection  with  this  unliappy  affair,  which  seems 
to  be  the  point  in  their  lives  when  their  paths  began  to 
diverge,  and  the  charges  alleged  in  respect  to  the  same 
lady  in  the  succeeding  paragraph  of  the  comj^laint  ex- 
hibit only  contradictory  and  conflicting  statements  in  many 
particulars,  mutual  faults  and  recrimination,  and  in  both 
an  absence  of  a  spirit  of  forbearance  and  conciliation. 

There  is,  however,  one  of  the  specifications,  in  which  it 
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is  alleged  that  the  appellant  accused  the  respondent  of 
adultery  with  one  Mrs.  C,  which  is  admitted.  As  to  this 
woman,  the  testimony  of  both  agree  that  such  accusationsr 
were  made,  and  it  is  important  to  ascertain  whether  they 
were  made  in  good  or  bad  faith,  and  all  the  circumstances 
in  which  such  accusations  originated.  His  testimony  is  as 
follows: 

"Mrs.  C.  was  a  patient  of  mine;  she  was  living  with  her 
husband  at  the  Merchant's  hotel,  and  would  come  to  the 
office.  For  some  reason  Mrs.  Wheeler  supposed  she  was 
coming  there  for  other  purposes  than  professional.  She 
was  purely  a  professional  patient.  Her  presence  would 
create  such  anger  in  Mrs.  Wheeler  that  she  was  simply 
wild.  She  would  exclaim:  Why  do  you  have  that  woman 
running  here  after  you  ?  What  do  you  want  her  coming 
here  for?  Why,do  you  permit  it?  Add  finally  I  told  the 
lady  that  she  must  not  come  to  the  office  any  more.  •  She 
accused  me  of  having  intercourse  with  the  woman,  and 
would  go  into  a  rage;  would  make  her  appearance  where 
she  could  see  her,  and  she  saw  everybody  that  came." 

There  are  circumstances  connected  with  the  accusations 
at  the  time  made  and  his  conduct  in  respect  to  them  that 
furnish,  at  least,  reasonable  ground  for  suspicion,  and 
when  this  is  the  consequence  such  charges  are  not  made 
wantonly  and  in  bad  faith.  If  a  wife  has  reason  to  suspect 
her  husband  of  infidelity,  it  is  not  cruel  or  inhuman  to 
charge  him  with  it.  Kennedy  v.  Kennedy,  73  N.  Y.  374. 
Nor  is  it  a  matter  of  surprise  that  it  should  cause  her 
annoyance  and  irritation,  which  she  would  exhibit  in  rude- 
ness of  language  and  of  temper.  To  avoid  prolixity  and 
obviate  any  more  than  a  reference  to  this  disgusting  affair, 
I  shall  forbear  giving  her  version  of  the  matter  in  detail 
and  content  myself  with  saying  that  his  conduct  about  the 
possession  of  the  napkin,  and  the  determined  resistence 
he  manifested  to  it,  is  hardly  consistent  with  the  trifling 
and  inconsequential  cause  to  which  he  ascribes  it  There  is 
something  significant,  too,  in  the  fact  that  as  a  witness  the 
respondent  does  not  swear  that  his  wife's  accusations  as  to 
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this  woman  were  false,  or  that  he  was  not  guilty  as  charged. 
It  is  not  our  purpose  to  say  that  he  was,  only  that  his  con- 
duct furnishes  ground  for  suspicion,  and  that  when  his 
wife  thought  she  had  discovered  the  proof,  his  acts  were 
more  consistent  with  guilt  than  innocence.  The  bare  facts 
are,  that  shortly  after  this  woman's  visit  at  his  office,  and 
when  his  wife  believed  the  adultery  was  committed,  a  nap- 
kin was  found  which  she  claimed  bore  evidence  of  the 
adulterous  act,  and  he  claimed  was  caused  by  cleaning  an 
apple,  there  ensued  a  scene — a  row — marked  by  conduct  on 
her  part  that  plainly  indicated  that  she  was  int-ensely 
jealous  and  enraged,  and  uttered,  whether  true  or  false, 
her  honest  convictions  of  his  infidelity,  and  by  conduct  on 
his  part  that  exhibited  a  fierce  determination  to  prevent 
her  from  obtaining  the  possession  of  the  napkin,  as  if  it 
contained  some  ** damning  proof"  of  his  guilt.  In  this 
view  the  circumstance  was  unworthy  of  the  demonstration 
he  exhibited,  and  in  her  view  it  was  consistent  with  the 
guilty  act  which  she  charged,  so  that  while  she  made  the 
charges  and  admits  them,  she  made  them  in  good  faith 
and  believing  them  to  be  true.  The  last  allegation,  in 
which  he  alleges  she  accused  him  of  adultery,  was  with  a 
young  lady  visiting  them  from' Oakland,  Cal.,  all  of  which 
is  as  specifically  denied  by  her.  Their  testimony  in  respect 
to  this  charge  is  in  irreconciliable  conflict,  but  the  circum- 
stances of  her  visit,  of  their  old  friendship,  of  the  young 
lady's  accomplishments,  and  the  fact  that  his  wife  and  this 
young  lady  continued  to  be  friends  afterward  and  inter- 
lihanged  letters,  and  all  the  facts  connected  therewith,  do 
not  furnish  any  reason  for  such  accusation,  and  his  wife 
not  only  emphatically  denies  it,  but  expresses  extreme 
chagrin  that  the  young  lady  should  have  been  made  the 
subject  of  such  an  allegation  in  the  complaint. 

This  ends  all  the  allegations  in  respect  to  the  charges  of 
adultery  alleged  to  have  been  made  by  the  appellant  against 
her  husband,  and  there  only  remains  to  be  considered  two 
other  specifications  of  conduct  on  the  part  of  his  wife, 
which,  he  avers,  greatly  annoyed  him  and  rendered  his  life 
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j  burdensome.     The  chief  of  these  consists  in  the  habit, 

I  which,  he  alleges,  she  contracted  since  marriage,  of  drink- 

I  ing  whisky  and  using  chloral  and  morphine,  and  he  speci- 

f  es  one  occasion  in  which  he  found  her  on  the  floor  in  a 
state  of  stupor  from  its  effects,  and  that  when  aroused  she 
behaved  in  an  indecent  and  unladylike  manner.  There  is 
no  proof  in  this  record  that  the  appellant  was  addicted  to 
drinking  or  the  use  of  opiates  as  a  contracted  habit.  Take 
all  his  testimony  on  this  point,  and  exclude  all  other,  and 
the  amount  used  would  not  be  sufficient  to  indicate  a  habit. 
The  instances  referred  to  of  purchases  by  her  are  singu- 
larly few,  for  one  supposed  to  be  afflicted  with  this  habit., 
and  the  one  relied  upon  turns  out,  upon  independent  testi- 
mony, not  to  have  been  whisky,  but  claret  ordered  for 
domestic  purposes.  She  denies  the  whole  matter  in  toto, 
I  have  looked  through  the  testimony,  and  I  can  find  no  evi- 
dence upon  which  to  sustain  the  charge.  That  she  was  at 
times  nervous  and  excitable,  and  that,  with  the  concurrence 
of  her  husband,  another  physician  was  called  m  on  one 
occasion,  and  that  it  was  their  joint  opinion  that  some  opi- 
ate had  better  b^  administered,  is  true.  But  there  is  noth- 
ing in  that  occasion  or  the  circumstances  which  indicates 
that  she  was  in  that  nervous  and  excited  condition  as  the 
result  of  the  whisky  or  opium  habit.  That  she  may  have 
indulged  in  these  things  occasionally  may  be  true;  the  evi- 
dence of  her  husband  would  lead  to  that  inference,  but  it 
falls  far  short  of  the  allegations  to  which  she  has  responded 
by  denial.  So,  too,  I  am  inclined  to  the  impression,  taking 
their  testimony  as  a  whole,  that,  whatever  may  have  been 
her  condition  on  the  particular  occasion  which  forms  the 
specification  of  this  charge,  sh^  behaved  in  an  unlady- 
hke  manner,  and  exhibited  a  rudeness  of  temper  and  speech 
of  which  she  ought  to  be  ashamed.  But,  in  admitting  this, 
the  inference  is  not  to  be  drawn  that  I  think  the  allegation 
is  sustained  by  the  evidence,  or,  if  it  was,  in  view  of  some 
acts  and  circumstances  to  which  I  shall  presently  refer, 
although  she  may  have  caused  him  annoyance  and  discom- 
fort, that  he  is  entitled  to  a  divorce.     The  fact  is  that  he 
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does  not  swear  directly  that  he  ever  saw  his  wife  intoxi- 
cated by  the  use  of  whisky,  but  seeks  to  insinuate  the  habit 
of  its  use,  and  the  inference  of  dininkenness  on  the  occasion 
referred  to.  The  last  ground  of  complaint  is  that  his  wife 
kept  up  a  system  of  espionage  upon  his  actions  and  his 
patients;  that  in  cleaning  the  steps  she  would  sweep  the 
dust  into  the  face  of  his  lady  patients,  and  that  she  refused 
to  attend  to  her  domestic  duties,  etc.  There  is  no  doubt 
that  his  wife  was  jealous,  and,  like  all  such,  was  spying  on 
his  actions  and  perhaps  some  of  his  patients,  annoying  him 
and  making  herself  ridiculous.  There  is  some  evidence, 
too,  that  in  cleaning  the  stairs  leading  to  her  husband's 
office  she  swept  the  dust  in  the  face  of  a  lady  ascending. 
Her  own  explanation  of  the  affair  is  that  it  was  an  accident, 
and  the  form  of  the  stairs  has  some  tendency  to  confirm  it, 
or  at  least  that  it  would  occur  in  the  way  she  has  explained. 
As  to  the  refusal  to  cook  meals,  wash  dishes,  etc.,  these 
only  indicate  the  state  of  mind  resulting  from  their  alter- 
cations, occurring  more  frequently  until  the  end  is  rea<^hed 
in  separation  and  these  proceedings.  In  this  case  the  hus- 
band occupies  the  position  of  assailant,  and  in  the  view 
thus  far  considered  I  have  searched  only  for  evidence,  pro 
and  con,  in  proof  and  disproof,  of  the  causes  alleged  in  the 
complaint. 

The  evidence  has  not  been  of  that  clear  and  satisfactory 
character  upon  which  courts  of  equity  act  in  suits  for 
divorce,  and  the  result  is  that  the  relief  prayed  for  must 
bo  denied.  But  there  are  some  other  facts  which  have 
been  admitted,  bearing  on  the  conduct  of  each,  that  empha-  | 

sizes  our  duty  as  to  him,  and  weakens  her  claim  to  con- 
sideration for  support.     Their  joint  evidence  bears  testi- 
mony that  the  first  years  of  their  married  life  were  tran-  j 
quil  and  happy,  but  after  the  Villard  celebration  the  clouds  | 
began  to  lower  and  their  paths  to  diverge.  I 

She  became  jealous,  and  trifling  circumstances  were 
often  regarded  with  suspicion  and  distrust,  and  sometimes 
seemed  to  make  her  frenzied  with  excitement  and  passion. 
At  such  times  her  temper  was  resentful  and  belligerent 
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and  she  exhibited  no  spirit  of  conciliation  or  concession 
for  the  sake  of  peace  and  harmony,  but  she  retaliates  to 
the  full  extent  of  her  ability,  and  often  with  much  suc- 
cess. Nor  does  she  seem  on  many  occasions  to  justly 
appreciate  hor  duties  and  responsibilities,  but  acts  without 
a  proper  regard  for  his  feelings  or  wishes,  and  in  a  spirit 
and  manner  calculated  and  designed  to  annoy  and  exas- 
perate him.  But  while  we  cannot  approve  or  justify  her 
conduct,  yet  much  of  it  was  provoked  by  him,  and  can  find 
no  palliation  or  justification  of  his  ill-treatment  of  her. 
By  his  own  confession  he  has  more  than  once  brutally 
beaten  her,  and  his  only  apology  was  that  he  was  aggra- 
vated beyond  control.  "I  struck  her  upon  the  face  and 
blacked  her  eyes.  I  poulticed  her  eyes  and  done  every- 
thing I  could  in  order  to  try  to  allay  whatever  damage  I 
had  done,  but  I  was  exasperated  beyond  controL" 

A  great  judge  more  than  a  half  of  a  century  ago  said: 
**The  moral  sense  of  this  community  at  this  day  revolts 
at  the  idea  that  a  husband  may  inflict  personal  chastise- 
ment ui>on  his  wife,  even  for  the  most  outrageous  conduct. " 
Richardson,  J.,  in  Poor  v.  Poor,  8  N.  H.  313.  There  is  no 
doubt  that  he  felt  badly  after  the  assault  and  regretted  it, 
for  she  says:  **When  I  recovered  consciousness  I  was 
lying  on  the  floor,  and  he  was  bathing  the  blood  from  my 
face  and  crying.  He  felt  very  badly  and  said  he  thought 
he  had  killed  me."  Nor  was  this  the  only  occasion  he  laid 
violent  hands  upon  his  wife,  and  wronged  and  insulted 
her  with  barbarous  blows,  at  the  bare  mention  of  which 
his  cheeks  ought  to  tingle  with  the  blush  of  sharno.  How- 
ever outrageous  her  conduct,  or  however  much  it  may  have 
harassed  and  exasperated  him,  the  moral  sense  of  this  age 
will  not  permit  a  husband  to  find  redress  for  his  grievances 
in  the  degrading  and  cowardly  task  of  inflicting  personal 
chastisement  on  his  wife.  But  we  forbear  further  enumer- 
ation. While  he  charges  his  wife  with  abusive  epithets, 
he  admits  that  he  retaliated  in  kind,  and  as  two  wrongs 
r.ever  made  one  right,  in  view  of  her  testimony  that  he 
called  her  the  vilest  names,  he  has  no  standing  upon  this 
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ground.     There  is  another  matter  bearing  on  the  relations 
of  these  parties  that  cannot  well  be  omitted- 

In  consequence  of  his  remaining  out  of  nights  to  play  poker 
he  admits  that  she  frequently  and  bitterly  remonstrated 
witii  him  about  his  absence,  and  when  asked  if  its  effects 
were  not  to  make  her  nervous  and  excited,  he  answered: 
**  Probably  it  excited  her  as  much  as  her  actions  excited 
me."  In  her  testimony  she  says  she  remonstrated  with 
him, — **begged  him;  I  implored  him  on  my  knees  and  told 
him  it  was  killing  me;  that  it  would  drive  me  insane;  that 
I  could  not  stand  the  mental  strain."  She  evidently  felt 
that  the  habit  was  gaining  the  ascendency  and  breaking 
down  the  moral  forces  of  his  character  when  the  fatal 
allurements  of  the  gambling  table  could  supplant  the 
attractions  of  home  and  consign  her  to  loneliness  and  neg- 
lect, and  foreshadowed  in  her  mind  the  wretchedness  and 
desolation  which  would  ultimately  come  upon  their  lives 
and  darken  their  hearthstone.  It  is  hardly  necessary 
to  pursue  the  investigation  further,  for,  to  put  the  case 
most  favorable  for  the  respondent,  he  was  guilty  at  least 
of  such  conduct  as  would  prevent  him  from  obtaining 
a  divorce.  In  considering  these  charges,  it  may  not  be 
amiss  to  say  that  the  parties  and  their  witnesses  are 
all  strangers  to  me,  and  that  I  have  endeavored,  where  I 
could,  to  throw  a  mantle  over  tlieir  faults  and  errors. 
ITad  the  conduct  of  the  wife  been  different — free  from 
blame — her  petition  for  support  would  be  entitled  to  consid- 
eration. But  the  fact  cannot  be  ignored  that  her  conduct 
has  been  resentful  and  unforgiving  and  subjected  her  hus- 
band to  many  annoyances,  often  for  the  evident  purpose  to 
exasperate  him;  nor  has  she  evinced  a  proper  regard  for 
his  wishes  in  their  household  affairs,  or  discharged  her 
duties,  under  the  circumstances,  in  a  way  calculated  to 
soften  asperities  of  temper  or  to  promote  domestic  peace 
and  harmony.  We  are  unable,  therefore,  to  allow  her  the 
relief  for  which  she  asks;  but  on  her  return,  or  when  she 
changes  her  conduct  and  puts  herself  in  a  position  that 
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puts  him  in  the  wrong,  this  court  will  be  open  to  her  relief. 
It  follows  that  the  decree  for  -divorce  must  be  reversed 
and  the  bill  dismissed. 


[Filed  December  28, 1889.] 

ELLA  WHEELER,  Respondent,  tit.  C.  II.  WHEELER, 
Appellant. 

For  the  reasons  stated  in  the  foregoing  opinion  the  com- 
plaint is  dismissed,  and  in  view  of  the  circumstances  the 
defendant,  C.  H.  Wheeler,  will  pay  all  costs  and  disburse- 
ments; and  it  is  so  ordered. 


t  Tiled  January  6,  1890l  ] 

THOMAS  FARQUAR,  Respondent,  v.  THE  CITY  OF 
ROSEBURG,  Appellant. 

Where  the  efasiter  Impoees  the  duty  upon  a  cftf  to  keep  its  itreeti  and  hlirbwayB  In 
repair,  and  It  neglects  to  do  so,  and  one  la  ii^ured  by  reason  thereof,  it  ii  liable  ibr 
the  damages  raffered. 

Appeal  from  the  circuit  court  for  Douglas  county. 

L.  F.  Mosher  and  G.  A.  SeJiWrede,  for  Appellant. 

Lane  A  Lane  and  Hamilton  dt  Hamilton,  for  Respondent. 

Lord,  J. — This  was  an  action  to  recover  damages  for 
injuries  sustained  by  the  plaintiff  on  account  of  an  exca- 
vation, which  the  defendant  suffered  to  remain  open  with- 
out proper  protection,  etc.,  and  of  which  it  had  timely 
notice,  etc.  The  answer  denied  all  the  allegations  of  the 
complaint  and  alleged  separately :  *  *  That  whatever  injuries 
plaintiff  sustained  at  said  time,  if  any,  were  caused  by  the 
negligence  and  carelessness  and  fault  of  the  plaintiff  him- 
self, in  carelessly  and  negligently  driving  down  the  bank  of 
the  South  Umpqua  river,  situate  in  Douglas  county,  Ore 
gon."  The  reply  put  in  issue  this,  and  alleged  that  the 
injuries  complained  of  occurred,  as  alleged,  within  the  cor- 
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porate  limits  of  said  city,  and  at  a  point  where  Oak  street 
approaches  the  South  Umpqua  river.  Upon  a  trial  by  juiy 
a  verdict  was  rendered  in  favor  of  the  defendant,  and  upon 
which  a  judgment  was  rendered,  from  which  this  appeal 
has  been  taken.  The  error  alleged  was  in  the  refusal  of 
the  trial  court  to  give  a  certain  instruction  asked  by  the 
plaintiff,  to  which  we  shall  presently  refer. 

The  bill  of  exceptions  makes  the  following  statements 
of  facts:  **The  plaintiff,  to  sustain  the  allegation  on  his 
part,  gave  evidence  on  his  own  behalf,  tending  to  prove 
that  on  tlie  ninth  day  of  July,  1888,  the  plaintiff  was 
injured  by  being  precipitated  into  a  deep  and  dangerous 
excavation  in  Oak  street,  within  the  corporate  limits  of  the 
city  of  Roseburg,  in  Douglas  county,  Oregon;  that  he  sus- 
tained injuries  thereby,  and  was  damaged  in  the  sum  of 
$1,000;  that  by  the  negligence  of  said  defendant,  said  exca- 
vation was  allowed  to  remain  open  and  unguarded,  and  that 
Ihe  said  city  had  notice  of  the  dangerous  condition  of  said 
street,  and  that  through  the  carelessness  of  said  defend- 
ant, in  so  allowing  said  street  to  remain  in  said  dangerous 
condition,  the  plaintiff  was  so  precipitated  into  said  exca- 
vation and  injured  as  aforesaid.  There  was  evidence  also 
of  other  witnesses  tending  to  show  the  dangerous  condi- 
tion of  said  street,  as  well  as  that  the  accident  did  occur, 
and  that  the  plaintiff  was  severely  injured  by  reason  of 
said  defect,  and  that  the  defendant  had  notice  of  the  same. 
The  defendant,  in  order  to  defeat  the  claim  of  plaintiff, 
introduced  evidence  tending  to  show  that  no  dangerous 
defect  existed;  that  the  place  where  said  accident  occurred 
was  not  in  any  street  of  the  city,  but  in  a  county  road  or 
open  way  in  said  city,  connecting  with  and  forming  an 
extension  to  said  Oak  street. 

And  now  comes  the  instruction  asked  for,  and  which  the 
court  refused:  **If  this  locality  was  a  public  highway  at 
the  date  of  the  charter  of  the  city,  the  acceptance  of  the 
charter  imposed  upon  the  city  the  duty  and  obligations 
which  would  arise  from  any  street  dedicated  the  city,  so 
far  as  to  keep  it  in  repair."    It  is  not  disputed  but  that  the 
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place  where  the  injury  occurred,  whether  it  be  a  street  or 
highway,  was  within  the  corporate  limits  of  the  city:  but 
the  contention  is  that  a  different  duty  prevails,  as  it  may 
be  considered  one  or  the  other.  That  might  be  true  in 
some  cases,  but  the  record  before  us  does  not  present  that 
state  of  facts  which  makes  the  distinction.  It  was  argued 
that  the  portion  of  the  highway  where  the  accident  hap- 
pened had  been  vacated,  but  if  this  was  so  it  was  a  matter 
of  defense,  and  is  outside  of  the  record.  There  was  evi- 
dence, however,  tending  to  show  that  the  place  alleged 
was  not  in  any  street  of  the  city,  but  a  county  road,  or  open 
way,  in  said  city,  connecting  with  and  forming  an  extension 
of  Oak  street  But  this  would  make  no  difference  in  the 
liability  or  duty  to  keep  it  in  repair  if  the  Act  of  incorpora- 
tion devolved  that  duty  upon  the  city,  for,  as  the  court 
Baid  in  Paine  v.  Brockton,  138  Mass.  568:  "But  if  one  public 
way  enters  into  another  it  is  the  duty  of  a  city  or  town  to 
keep  the  entrances  in  repair  so  that  they  may  be  safe  and 
convenient  for  travelers,  because  the  entrances  are  a  por- 
tion of  the  public  way  used  by  travelers."  Here  the 
instruction  asked  does  not  touch  all  the  duties  and  obliga- 
tions which  might  arise  in  resi)ect  to  dedicated  streets,  but 
confines  it  simply  to  the  duty  of  repair;  and  in  this  par- 
ticular the  claim  is  that  it  is  the  duty  of  the  city,  whether  it 
be  a  street  or  highway  within  the  corporate  limits  over 
which  it  has  jurisdiction,  to  keep  it  in  repair  in  order  that 
it  may  be  safe  and  convenient  for  travel. 

The  charter  of  the  city  provides,  among  other  things, 
that  said  city  shall  have  power  to  grade,  macadamize,  plank 
or  otherwise  improve  and  keep  in  repair  streets,  highways, 
alleys,  cross-walks,  etc.  The  omission  of  duty  alleged  was 
the  failure  to  keep  the  street  or  highway  in  repair,  and  in 
this  regard  the  duty  imposed  by  the  charter  does  not  differ 
as  to  streets  or  highways,  but  is  the  same.  And  if  the 
locality  was  a  public  highway  when  it  was  included  within 
the  corporate  limits,  although  it  may  have  retained  its 
character  as  a  highway,  yet  it  became  the  dtity  of  the  city 
to  keep  it  in  repair  so  that  it  might  be  safe  and  convenient 

XVUI.  Ob.— 18. 
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for  travel.  Where  the  care  and  superintendence  of  streets, 
alleys  and  highways,  the  regulation  of  grades,  the  opening 
and  vacation  of  streets,  devolve  upon  a  municipality,  lia- 
bility follows  a  neglect  of  duty  to  keep  them  in  repair. 

By  many  authorities  these  things  are  said  to  be  pecu- 
liarly municipal  duties,  and  especially  is  this  so  when 
included  in  the  corporate  limits,  and  the  duty  imposed  by 
charter;  for  what  other  power  could  more  judiciously 
control  the  matter  than  the  municipality  of  the  immediate 
locality  where  the  work  is  to  be  done?  It  is  elementary 
law  that  one  who  is  traveling  along  a  highway,  and  is 
injured,  either  in  his  person  or  his  property,  as  the  result 
of  defects  in  the  highway,  can  recover  all  the  damage  suf- 
fered by  him  from  the  municipality  whose  duty  it  was  to 
keep  the  highway  in  repair,  and  who  has  neglected  to  do 
that  duty.  The  charter  imposes  this  duty  upon  the  city, 
alike  upon  streets  or  highways  within  its  limits,  and  con- 
sequently upon  the  case  presented  by  this  record,  it  was 
the  duty  of  the  city  to  keep  the  highway  where  the  acci- 
dent occurred,  in  repair,  and  safe  and  convenient  for 
travel.  It  was  argued  that  there  was  nothing  to  show  that 
the  city  had  ever  accepted  the  highway,  but  it  was  a  sufft- 
cient  acceptance  of  the  same  to  include  it  within  tlie  cor- 
porate limits  of  the  city.  City  of  Goshen  v.  Myers,  119  Ind 
200.  At  least  that  is  the  result  to  which  we  must  come 
when  the  highway  is  within  the  corporate  limits,  and  the 
charter  provides  to  keep  it  in  repair,  in  order  that  such 
highway  may  be  reasonably  safe  for  travel. 

As  the  case  stands,  we  think  it  was  error  to  refuse  the 
instruction,  and  the  judgment  must  be  reversed  and  a  new 
trial  ordered* 
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is-iJe      J.  B.  PARKER,  Appellant,   v.    MARY   A.    NEWITT, 

23*  144,  '  _  '  ' 

28*  ff7  Respondent. 

~18~874{  The  principle  Is  well  settled  In  equity  that  when  one  purchases  an  estate  and  pays  ft* 

^  ^  ^^  ^^^  takes  the  title  in  the  name  of  another,  or  when  one  purchases  an  estate  with 

35»  3|y  the  money  of  another  and  takes  the  title  to  himself,  there  arises  by  operation  of 

18   274  ^v  ^  resultinir  tnist  m  fkvor  of  the  owner  of  the  money. 
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This  Is  fonndvd  upon  the  presumption  that  tho  party  paying  for  the  estate  intended  it 
for  his  own  benefit ;  but  this  presuhiption  does  not  arise  in  some  excepted  cases, 
vhere,  by  reason  of  the  relation  of  the  parties,  the  payment  of  the  consideration 
may  be  supposed  to  be  a  gift  to  the  nominal  purchaser. 

Whether  a  purchase  in  the  name  of  a  wife  or  child  is  an  advancement  is  a  quesiion  of 
intention,  though  presumed  In  the  first  instance  to  be  a  provision  or  settlemenL 

A  resulting  trust  may  be  established  by  parol  evidence,  but  the  law  for  the  safety  of 
titles  reqaires  that  the  proof  shall  be  of  the  roost  reliable  and  satisfactory  kind. 
The  onus  of  establishing  a  resulting  trust  rests  upon  him  who  seeks  its  enforce- 
ment, snd  before  a  court  of  equity  will  be  warranted  in  making  a  decree  tbeiefor 
the  evidence  must  be  clear,  definite,  and  firee  from  doubt 

Appeal  from  the  circuit  court  for  Multnomah  county. 
Johnson,  McCovm  it  Idleman^  for  Respondent. 
Emmett  B.  Williams,  for  Appellant 

Lord,  J. — This  is  a  suit  in  equity  brought  by  the  plain- 
tiff to  establish  a. resulting  trust,  in  his  favor,  to  certain 
lots  of  land  in  the  city  of  East  Portland,  alleged  to  have 
been  purchased  by  his  wife,  Mary  J.  Parker,  now  deceased, 
with  money  belonging  exclusively  to  him,  and  that  the 
deeds  to  the  same  were  taken  in  her  name  without  his 
knowledge  or  consent  or  authorization.  The  defendant, 
Mary  A.  Newitt,  is  the  daughter  and  heir  of  the  said  Mary 
J.  Parker,  by  a  former  husband,  and  the  defendant,  J.  W. 
Newitt,  is  the  husband  of  the  said  Mary  A.  Newitt.  The 
complaint  shows,  m  respect  to  the  property  in  dispute, 
that  there  were  three  different  transactions,  and  that  in 
each  of  them  the  deeds  were  made  and  taken  in  the  name 
of  the  wife,  the  said  Mary  J.  Parker. 

In  substance,  the  defense  is:  first,  that  the  property  in 
controversy  was  bought  with  money  owned  by  and  belong- 
ing to  the  said  Mary  J.  Parker;  and,  second,  that  the  deeds 
to  the  same  were  executed  and  delivered  to  her  with  the 
full  knowledge,  consent  and  direction  of  the  plaintiff. 
After  issue  was  joined  the  cause  was  referred  to  T.  Hume, 
Esq.,  to  take  the  testimony  and  rejKjrt  the  same  back  to 
the  court,  with  his  findings  of  fact  and  conclusions  of  law. 
It  is  enough  to  say,  upon  the  coming  in  of  the  report,  the 
findings,  both  of  law  and  fact,  were  for  the  plaintiff,  and 
upon  motion  to  confirm  the  same,  after  argument  by 
counsel,  the  court  confirmed  said  report,  and  decreed  that 
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the  defendants  execute  to  the  plaintiff  deeds  for  any  inter- 
est they  might  claim  in  said  property,  etc. 

From  this  decree  the  defendants  appeal  to  this  court 
The  question  to  be  determined  is  whether,  from  the  nature 
of  the  diif  erent  transactions  at  the  times  the  several  deeds 
were  executed  and  delivered  in  the  name  of  the  wife  of  tie 
plaintiff,  there  arose  a  resulting  trust  in  his  favor  in  such 
lands,  or  whether  such  deeds,  when  so  executed  and  deliv- 
ered, were  intended  by  the  plaintiff  as  a  settlement  or 
advancement  to  his  wife;  or,  more  briefly,  whether,  upon 
the  facts,  the  wife  held  the  property  in  trust  for  him  or  in 
her  own  right  as  the  intended  beneficiary  of  it.  Tho 
principle  is  well  settled  in  equity  that  where  one  purchases 
an  estate  and  pays  for  it  and  takes  the  title  in  the  name  of 
another,  or  where  one  purchases  land  with  the  money  of 
another  and  takes  the  title  to  himself,  there  arises,  by 
operation  of  law,  a  resulting  trust  in  favor  of  him  whv.oe 
money  paid  for  it.  1  Perry  on  Trusts,  §  126;  Hill  on  Trus- 
tees, 146;  Foot  V.  Colvin^  8  John.  216;  Sunderland  v 
Sunderland,  19  Iowa,  327.  This  is  founded  upon  the  pre 
sumption  that  the  party  paying  for  the  estate  intended  it 
for  his  own  benefit.  But  this  presumption  does  not  arise 
in  some  excepted  cases,  where,  by  reason  of  the  relation  of 
the  parties,  the  payment  of  the  consideration  may  be  pre- 
sumed to  be  a  gift  to  the  nominal  purchaser  named  in  the 
deed.  1  Perry  on  Trusts,  §  143,  et  seq.  Where  he  who 
pays  the  consideration  takes  the  title  in  the  name  of  one 
for  whom  he  is  bound  legally  and  morally  to  provide,  the 
presumption  is  that  it  was  intended  as  an  advancementi 
and  not  a  resulting  trust;  or,  as  it  is  sometimes  said,  that 
this  circumstance  rebuts  the  presumption  of  a  resulting 
trust  and  creates  a  presumption  that  it  was  done  as  an 
advancement.  Where  land  has  been  purchased  by  a  hus- 
band and  the  title  taken  by  him  in  the  name  of  his  wife, 
the  presumption  is  that  it  was  intended  as  an  advancement 
or  settlement  for  the  wife,  and  not  as  a  trust  in  favor  of  the 
husband.  2  Story  Eq.  Jr.,  §  1201,  et  aeq.  Or,  if  a  husband 
permits  his  wife  to  use  his  money  to  make  the  purchase  in 
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her  own  name,  no  trust  results  to  the  husband,  but  the  pre- 
sumption is  that  it  was  intended  as  an  advancement,  and 
operates  the  same  as  if  he  had  made  the  purchase  and 
caused  the  title  to  be  made  to  her.  Sunderland  v.  Sunder- 
land,  supra;  Douglas  v.  Brice,  4  Rich.  Eq.  (S.  C.)  322.  But 
this  pres  amp tion  may  be  overcome  by  evidence.  *  *  Whether 
a  purchase  in  the  name  of  the  wife  or  child  is  an  advance 
ment  or  not  is  a  question  of  pure  intention,  though  pre- 
sumed in  the  first  instance  to  be  a  provision  and  settle- 
ment." 1  Perry  on  Trusts,  §  147;  Hill  on  Trustees,  97. 
Although  a  resulting  trust  may  be  established  by  parol 
evidence,  yet  to  have  that  effect  it  must  be  clear  and  posi- 
tive. '*To  make  such  an  effort  successful  the  law,  for  the 
safety  of  titles,  requires  that  the  proof  shall  be  of  the 
most  convincing  and  satisfactory  kind.  Nothing  short  of 
certain,  definite  and  convincing  proof  will  justify  the  court 
in  divesting  one  man  of  his  title  to  lands,  evidenced  by  a 
regular  deed,  and  putting  it  in  another."  Midmer  v.  Mia- 
mer,  26  N.  J.  Eq.  804;  Boyd  v.  McLean,  1  John.  Ch.  590: 
lench  V.  Lench,  10  Vesey,  517.  Moreover,  the  onus  of  estab- 
lishing a  resulting  trust  rests  upon  him  who  seeks  its 
enforcement,  and  before  a  court  of  equity  will  be  war- 
ranted in  making  a  decree  therefor  the  evidence  must  be 
clear,  definite  and  free  from  doubt.  Hence,  to  entitle  the 
plaintiff  to  conveyances  of  the  premises  in  controversy  to 
himself  he  must  fairly  establish,  if  he  paid  for  the  property 
and  took  title  in  thiB  name  of  his  wife,  that  at  that  time  it 
was  mutually  understood  and  was  the  intention  that  she 
should  hold  the  title  to  the  premises,  not  in  her  own  right, 
but  in  trust  for  him,  or,  if  it  was  money  in  her  possession 
belonging  to  him  with  which  she  bought  the  property  and 
paid  for  it  and  took  the  title  to  herself,  that  it  was  done 
without  his  knowledge  or  consent  or  direction.  As  advance 
ments  are  ordinarily,  if  not  always,  voluntary,  in  order  to 
ascertain  whether  the  transaction  was  a  trust  or  intended 
as  an  advancement,  when  the  title  is  in  the  name  of  the 
wife,  the  intention  at  that  time  is  the  point  of  inquiry,  and 
to  which  we  must  look.    With  these  principles  in  view,  we 
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must  examine  the  evidence  to  enable  us  to  rightly  apply  it 
in  determining  the  true  nature  of  the  transactions  under 
consideration.  It  appears  by  the  evidence  that  the  plaintiff 
was  married  to  Mary  J.,  his  wife,  now  deceased,  in  1871; 
that  she  was  a  widow  several  years  his  senior,  and  that  her 
occupation  at  that  time  was  that  of  a  stewardess  on  one  of 
the  Sound  steamers;  that  she  was  an  active,  industrious 
woman,  but  of  more  than  ordinary  force  of  character,  of  a 
temper  at  times  ungovernable,  and  of  a  will  unyielding 
when  opposed,  and  which  dominated  her  husband. 

There  are  times,  it  is  true,  in  the  course  of  their  married 
lives  when  he  makes  a  show  of  resistance  and  attempts  to 
oppose  her  will,  but  it  always  ended  in  his  subjugation  to 
her  wishes;  for  there  could  be  no  domestic  peace,  or,  as 
the  e\ddence  runs,  **no  living  with  her  without  it"  For 
the  plaintiff,  it  may  be  said  that  he  was  industrious,  a 
skilled  mechanic,  and  in  receipt  of  good  wages,  often 
working  extra  hours,  for  which  he  received  extra  pay,  in 
order  to  add  to  his  savings.  A^  his  wife  preferred  it,  and 
to  please  her,  he  allowed  her  to  take  care  of  his  wages,  so 
that  when  his  wages  fell  due  and  he  was  paid,  it  was  his 
habit  to  bring  them  to  her  to  take  care  of,  until  needed  for 
some  purpose.  There  is  nothing  in  the  evidence  to  show 
at  the  time  of  the  marriage,  or  at  any  other  time,  that  she 
had  any  money  or  property  of  her  own,  except  as  it  thus 
come  to  her.  As  the  plaintiff  was  present  at  only  one  of 
the  transactions,  and  absent  at  the  two  others,  when  the 
deeds  were  executed  and  delivered  in  her  name,  we  wUl 
examine  first  the  circumstances  under  which  this  was  done. 
This  relates  to  lot  2,  block  239.  Mr.  Lyons,  of  whom  this 
lot  was  bought,  testified  that  **Mrs.  Parker  came  to  me 
and  said  that  she  had  heard  that  I  had  a  lot  to  sell  on 
Eleventh  street  I  told  her  I  had,  and  asked  $500  for  it 
She  said  she  would  give  me  $450,  and  I  told  her  she  could 
have  it.  Then  she  said  she  could  not  pay  the  money 
down;  that  she  had  $200  of  her  husband's  money  then  to 
pay  for  the  lot,  and  that  she  would  give  his  note  for  the 
other — ^f or  the  balance  in  sixty  days,  and  he  gave  me  his 
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note  for  the  balaiace  of  $250.  Then  when  the  deed  was 
made  out  he  wanted  to  make  it  in  his  name.  She  said, 
•Well,  you  know  the  property  is  all  yours,  but  you  might 
get  up  and  leave  me.  The  property  is  all  yours,  and  your 
money  is  paying  for  it,"  and  Mr.  Parker  says:  *  Why  not 
make  it  in  my  name?'  and  she  says:  *  Well,  you  might  get 
up  and  leave  me  some  day  if  it  is  made  out  in  your  name,' 
and  he  kind  of  hummed  and  hawed,  and  consented  at  last, 
and  said,  'Well,  let  it  go.' " 

Now,  on  cross-examination  of  this  witness,  he  was  asked: 
Question.  He  (Parker)  consented  in  your  presence  while 
you  were  there  that  the  deed  should  be  made  to  her? 
Answer.  Well,  he  didn't  consent;  he  said  **let  it  go,"  that 
is  what  he  said.  Q.  Was  there  anything  said  by  him  just 
at  that  time,  or  between  them,  to  the  effect  that  she  shoiild 
hold  this  property  for  him?  A.  Yes;  she  said,  **The 
property  is  yours;  your  money  is  paying  for  it;  it  is  all 
yours."  Q.  And  she  took  the  deed  in  her  name?  A.  Yes; 
as  a  deed  of  trust 

This  shows  quite  plainly  how  this  witness  who  sold  the 
property  understood  the  transaction,  and  it  substantially 
corresponds  with  the  testimony  of  the  plaintiff  in  these 
particulars.  In  his  examination  he  states  how  the  prop- 
erty come  to  be  bought;  the  amount  of  money  belonging 
to  him  she  had  with  which  to  make  a  payment;  of  his  giv- 
ing the  note  for  the  balance,  and  the  controversy  about 
the  suggestion  of  putting  it  in  her  name,  and  testifies: 
**She  said  she  wanted  the  property  in  her  name,  and  we 
had  some  dispute;  I  did  not  want  her  to  have  it  so.  She 
tcld  me  the  property  was  all  mine,  anyhow."  And  after 
explaining  that  she  was  quick  of  temper,  and  inclined  to 
be  of  a  jealous  disposition,  and  his  disbelief  that  she  ever 
intended  to  defraud  him  out  of  this  property,  he  was  asked: 
Q.  So  you  consented  it  should  remain  in  her  name?  A. 
I  didn't  consent  at  all;  I  don't  call  that  consent.  Q.  Why 
did  you  do  so?  A.  I  couldn't  help  it;  I  couldn't  live  with 
her  unless  I  let  her  have  her  own  way  in  these  matters. 
There  is  the  long  and  short  of  it.    And  he  also  says:  "The 
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object  seemed  to  be  on  her  part  that  she  was  afraid  that  I 
would  go  away  and  leave  her  some  time,  and  wanted  to 
hold  it  in  her  name  for  the^e  reasons, — staled  it  time  and 
time  a^ain." 

It.  is  not  possible,  without  encumbering  the  record,  to 
cite  more  of  the  testimony,  but  when  looked  at  as  a  whole 
in  regard  to  this  transaction,  nothing  is  plainer  than  it 
was  not  understood  nor  intended  that  his  wife  should  take 
the  title  to  this  property  absolutely,  or  otherwise  than  his 
property.     The  idea  of  an  advancement  arising  from  the  i 

presumption  that  the  deed  was  in  her  name  is  wholly  j 

rebutted  when  the  true  nature  of  the  transaction  is  dis-  | 

closed,  and  how  that  circumstance  happened.     His  wife,  i 

inclined  to  be  jealous  and  distrustful,  which  was  perhaps  | 

quickened  by  her  sense  of  seniority,  seems  to  have  thought  \ 

that  with  the  deed  to  the  property  in  her  name  she  would  ! 

have  a  stronger  hold  upon  him,  or  security  against  a  loss 
of  his  affection,  and  perhaps,  also,  that  the  property  itself, 
in  such  case,  would  be  more  safe  against  financial  acci- 
dents; and  he,  to  avoid  irritating  her  and  coming  in  con- 
flict with  a  temper  somewhat  ungovernable  and  robust 
when  opposed,  in  the  interests  of  domestic  peace  and  hap* 
piness,  under  the  circumstances  consented  that  the  deed 
might  be  put  in  her  name.  But  in  view  of  the  facts,  it  is 
clear  that  neither  party,  husband  or  wife,  understood  that 
the  deed  was  intended  as  a  settlement  or  proviision  for  her. 
The  transaction  itself  shows  conclusively  that  it  was  a 
trust. 

In  respect  to  lots  1,  2,  3,  4,  5,  and  6,  in  block  103, 
the  plaintiff  testifies  that  he  and  his  wife  **  talked  over  the 
matter  of  buying  these  lots,  but  that  he  had  not  made  up 
his  mind  fully  to  buy  them,  when  one  night  after  he  came 
home  she  told  him  that  she  had  bargained  with  Allen  for 
the  lots,  and  had  paid  $100  upon  them;  that  the  price  was 
$600,  and  that  she  had  taken  a  bond  for  a  deed  in  her  own 
name;  that  he  objected  to  it  and  did  not  consent  that  it 
should  be  so;  that  after  the  bargain  was  made  lie  per- 
mitted her  to  go  and  make  the  payments,  and  that  without 
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his  knowledge  or  consent  she  had  the  deed  put  in  her 
name."  Mr.  Allen  substantially  corroborates  his  testi- 
mony, and  testifies  that  **she  remarked  to  him  when  she 
paid  him  a  portion  of  the  money,  that  Mr.  Parker  was  get- 
ting 15  a  day  at  work  and  the  money  is  his.  It  is  not  my 
j  money;  it  is  his  money  that  is  paying  for  the  property." 
I  There  is  no  pretense  on  her  part  to  disguise  the  true 
nature  of  the  transaction.  To  her  neighbors  she  said  the 
j  same  thing.  To  Mrs.  Pilger  she  said:  **He  takes  it  all; 
it  all  goes  back  to  Mr.  Parker  again."  This  referred  to 
all  the  property,  and  shows  how  she  understood  these 
transactions,  and  this  is  in  accord  with  the  nature  of  such 
transactions  as  they  occurred  and  the  intention  to  be 
derived  therefrom.  As  to  lots  5  and  6,  in  block  118,  he  had 
a  bond  for  a  deed.  This  he  had  bought  before  the  mar- 
riage, but  he  had  not  made  all  of  the  payments.  And  as 
he  was  busy  at  his  work  during  the  day,  he  told  her 
to  make  the  payments  as  they  fell  due,  and  when  she 
made  the  last  one  she  had  the  deed  put  in  her  name  with- 
out his  knowledge  or  consent;  that  he  did  not  know  she 
had  a  deed  until  after  it  was  made  out  in  her  name. 
Advancements  are  usually  voluntary  and  are  grounded 
upon  the  consent  of  the  donor.  When  a  deed  is  taken 
In  the  name  of  a  wife,  and  the  money  of  the  husband  pays 
the  consideration,  the  law  presumes,  in  the  absence  of 
rebutting  circumstances,  that  it  was  intended  by  the  hus- 
band as  an  advancement;  that  he  so  made  it,  or  authorized 
it,  because  he  so  intended  or  consented.  But  when  the 
owner  of  the  fund  denies  the  consent  or  authorization,  and 
the  transactions  themselves  disclose  that  it  was  done  with- 
out his  knowledge  or  consent,  no  presumption  of  advance- 
ment or  provision  for  his  wife  can  be  indulged.  Here  the 
case  of  Peer  v.  Peer,  8  Stock.  435,  is  in  point,  in  which  the 
chancellor  says:  **It  is  evident  that  this  defense  has  Its 
ioundation  in  the  fact  that  the  deed  was  made  to  Tunis 
•Peer  at  the  request,  or  at  least  with  the  consent,  of  his 
mother,  for  if  he  procured  the  deed  to  be  male  to  himself 
without  her  consent,  there  can  be  no  pretense  that  it  can 
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be  made  to  assume  the  shape  of  an  advancement  from 
mother  to  son.  To  assert  that  a  title  made  to  the  son  was 
an  advancement  by  a  parent  to  his  child,  when  the  deed 
was  made  without  the  knowledge  or  consent  of  his  parent, 
is  an  absurdity.  See  also  Darrin  v.  Darrin,  58  Mo.  227;  1 
Perry  on  Trusts,  §  148,  and  so  in  the  case  before  us. 

After  the  property  was  thus  in  her  name,  as  his  money 
had  paid  for  it,  the  plaintiff  testifies  that  he  frequently 
requested  and  urged  that  the  pi'operty  be  properly  trans- 
ferred to  him,  aiid  while  the  evidence  discloses  she 
acknowledged  his  right,  and  refused  to  do  it,  and  when 
pressed  would  become  angry  and  a  quarrel  would  ensue, 
always  ending  in  his  submission;  that  the  reason  of  her 
refusal  was  a  fear  that  seemed  to  haunt  her  that  his  fidel- 
ity depended  upon  holding  the  property  in  her  name,  and 
also  that  there  was  less  liability  to  lose  it  in  such  casa 
But  there  can  be  no  doubt  that  she  did  not  understand  that 
the  property  belonged  to  her  in  her  own  right,  but  recog- 
nized that  it  belonged  to  him  and  expected  **it  would  all 
go  back  to  Mr.  Parker,"  while  the  transactions  themselves, 
in  which  the  purchases  and  conveyances  originated,  utterly 
preclude  the  idea  of  an  advancement,  and  render  such  a 
conclusion  impossible  and  absurd. 

Nor  does  this  result  work  any  injustice.  This  properly 
represents  the  accumulated  earnings  of  the  plaintiff's  best 
manhood,  and  he  should  not  be  stripped  of  it  and  it  passed 
into  alien  hands,  unless  he  has  done  so  by  his  own  volun- 
tary act.  Nor  is  it  irrelevant  to  say  that  the  record  dis- 
closes that  he  has  always  borne  a  generous  part  toward 
the  defendant  and  her  children,  which  has  been  extended 
beyond  any  claim  that  either  she  or  her  children  had  upon 
his  kindness  or  bounty.  The  evidence  shows  that  after 
his  marriage  to  the  mother  of  the  defendant,  that  the 
defendant  herself  was  a  widow,  residing  in  the  city  of  New 
York,  in  reduced  circumstances,  with  three  little  children, 
of  ages  varying  from  three  to  eight  years;  that  the  plain- 
tiff sent  $490  to  her  to  pay  the  expenses  of  herself  and 
children  to  Oregon,  and  that  shortly  after  her  arrival  here 
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she  took  employment  as  cook,  and  that  the  wife  of  the 
plaintiff  took  these  little  children  to  his  home  and  kept 
them  there  about  five  years,  during  all  of  which  time  they 
were  fed  and  clothed,  doctors'  bills  paid,  and  sent  to  school 
at  his  expense. 

We  think  the  decree  must  be  affirmed,  and  it  is  so  or- 
dered. 

Thayer,  C.  J.,  did  not  concur  in  the  opinion  or  the 
decree. 
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a  C.  BEEKMAN,  Appellant,  v.  JACKSON  COUNTY,    •*  ^1 
Respondent. 

SimfKRT  DoMAnr— Meabttrs  of  Dakaoes.— Upon  an  appeal  to  the  circuit  oonrt  from 
an  aaBessment  of  damages  for  opening  a  county  road  aeroaa  the  lands  of  the  plaln- 
liff,  the  question  to  be  tried  and  determined  Is,  how  much  less  valuable  the  lands 
mVl  be  rendered  thereby?  In  the  assessment  of  such  damages,  the  value  of  the 
land  taken  for  the  purpoees  of  the  road,  the  effect  of  the  taking  upon  the  value  of 
the  remainder,  the  manner  of  the  location  of  the  road,  the  necessity  It  may  occa- 
tion  for  the  removal  and  building  of  fences,  and  any  other  material  inconveniences 
or  burden  it  may  create,  should  be  taken  into  consideration;  also,  any  special  bene- 
fits which  the  plaintiff  may  derive  therefrom,  and  the  amount  of  the  assessment  of 
the  damages,  less  the  value  of  the  benefits,  be  allowed  the  plaintiff  therefor.  Such 
special  benefits,  however,  must  consist  of  some  peculiar  advantage  which  the 
lands  will  gain  by  means  of  the  opening  of  the  road. 

SxiNEMT  Domain— Duties  of  Coxtbt.— In  the  assessment  of  damages  for  taking  private 
property  for  public  use.  It  is  the  duty  of  courts  to  exercise  their  powers  with  a  view 
of  enabling  the  party  whose  property  is  so  taken  to  obtain  such  compensation 
therefor  as  the  constitution  assures  to  him.  Hence,  where  it  appeared  from  the 
verdict  of  a  jury  and  the  exceptions  in  a  case  of  assessment  of  damages  for  taking 
the  lands  of  the  plaintiff  for  the  purpose  of  a  county  road  that  the  Jury  had  evi- 
dently allowed.  In  reduction  of  the  damages,  benefits  of  a  general  nature,  and  the 
trial  court  had  reAised  to  give  certain  instructions  requested  by  the  plaintiff's 
counsel  which  particularly  and  properly  defined  the  character  of  benefits  allow- 
able in  such  a  case; 

Held,  that  such  refusal  was  error,  although  the  court  had,  in  general  terms,  properly 
instructed  the  Jury  upon  that  point. 

\iEWEit8  OF  County  Road— all  Must  Meet.— Where  the  viewers  are  appointed  by  a 
county  court  to  view  the  route  of  a  proposed  county  road  and  assess  the  damages 
for  opening  It,  they  must  all  meet  for  deliberation  concerning  the  matter;  there- 
after two  of  them  may  execute  the  authority  conferred.  But  where  two  of  them 
attempt  to  execute  the  authority  without  such  previous  meeting  of  all,  their  act 
will  be  a  nullity.  This  court  will  not,  however,  consider  such  an  irregularity  upon 
an  appeal  Itom  an  assessment  of  damages  in  such  a  case. 
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Appeal  from  a  judgment  of  the  circuit  court  for  the 
county  of  Jackson,  entered  upon  the  verdict  of  a  jury,  on 
a  claim  for  damages  in  a  proceeding  to  lay  out  a  county 
road. 

It  appears  that  an  application  was  made  to  the  county 
court  for  said  county  of  Jackson,  to  lay  out  a  county  rc)a4 
between  certain  points  in  said  county,  which,  for  a  con- 
siderable distance,  ran  across  the  lands  of  the  appellant 
That  the  latter  filed  a  complaint  for  damages  for  the  open- 
ing of  the  road.  That  said  court  thereupon  appointed 
viewers  to  view  the  route  and  assess,  in  favor  of  the 
appellant,  any  damages  to  which  he  might  thereby  be 
entitled.  That  said  viewers  viewed  the  route  and  reported 
that  the  appellant  would  be  damaged,  in  consequence  of 
opening  the  road,  the  sum  of  $400.  That  upon  the  said 
report  being  filed,  the  county  court  set  it  aside  upon  the 
grounds  that  the  viewers,  when  they  viewed  the  route  and 
assessed  the  damages,  had  not  been  properly  sworn.  That 
said  county  court  then  appointed  new  viewers  for  the  same 
purpose.  That  two  of  the  viewers  last  referred  to  met 
and  viewed  out  the  route  of  the  road,  and  reported  to  the 
county  court  that  the  appellant  was  not  entitled  to  aaiy 
damages  in  consequence  of  opening  the  road-  That  the 
county  court  being  satisfied  with  such  report,  established 
the  said  road,  whereupon  the  appellant  took  an  appeal 
from  said  last  mentioned  report  to  said  circuit  court,  where 
the  question  as  to  his  right  of  damages  in  the  premises 
was  tried  by  jury,  who  returned  the  following  verdict: 

**  Circuit  court,  Jackson  county,  Oregon.  C.  C.  Beek- 
man V.  Jackson  County:  We,  the  jury  in  the  above  cause, 
find  that  the  benefits  to  the  lands  of  the  plaintiff  by  the 
construction  of  the  road  will  be  equal  to  the  damages,  and 
we  therefore  find  that  the  land  of  the  plaintiff  will  be 
equally  valuable  with  said  road  as  without  it,  and  henco 
we  find  for  the  defendant.        Owen  Keegan,  Foreman." 

P.  P.  Prim,  for  Apj^ellant. 

G.  W.  Colvig,  for  Respondent. 
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Thayer,  C.  J. — The  appellant's, counsel  complains  in  re- 
gard to  the  action  of  the  county  court  in  setting  aside  the 
report  of  the  first  viewers,  and  appointing  others  in  their 
place.  I  thinkt  however,  that  there  were  more  grounds 
for  complaint  against  that  court  in  its  acting  upon  the 
view  and  report  of  the  second  viewers,  as  it  appears  that 
only  two  of  them  met  and  exercised  the  authority  con- 
ferred upon  the  three.  The  statute  specifically  points  out 
how  such  an  authority  shall  be  exercised  in  such  cases. 
Section  518,  Civil  Code,  provides  that:  **  Whenever  any 
authority  is  conferred  on  three  or  more  persons,  it  may  be 
exercised  by  a  majority  of  them,  upon  the  meeting  of  all, 
unless  expressly  otherwise  provided."  Unless,  therefore, 
aU  of  said  viewers  met,  a  less  number  had  no  authority  to 
act,  and  their  report  was  a  mere  nullity.  But  questions  of 
that  character  should  be  reviewed  on  writ  of  review  and 
not  upon  appeal.  The  main  question  in  the  case  is  whether 
the  jury,  in  considering  the  question  of  damages  to  the  ap 
pellant,  in  consequence  of  opening  the  road,  acted  upon  a 
proper  basis.  Their  duty  was  to  assess  and  determine  how 
much  less  valuable,  if  any,  the  appellant's  lands  would  be 
rendered  by  the  opening  of  the  road.  In  ascertaining  such 
fact  they  should  of  course  takf*  into  consideration  any  spe- 
cial  benefits  which  the  lands  would  thereby  receive.  They 
evidently  determined  that  the  lands  would  be  benefited 
by  the  building  of  the  road;  but  whether  they  had  in 
view  a  peculiar  benefit  to  the  appellant's  premises,  or  some 
general  benefit,  which  he  would  receive  in  common  with 
others,  does  not  appear.  The  appellant  has  brought  here 
the  substance  of  all  the  evidence  in  the  case,  including  a 
plat  of  the  premises  and  the  line  of  the  proposed  road, 
and  I  am  unable  to  discover  therefrom  that  the  api)ellant's 
premises  will  be  benefited  by  the  opening  of  the  road  any 
more  than  any  premises  in  tiie  vicinity  will  be.  From  the 
form  of  the  verdict,  and  the  nature  and  character  of  the 
evidence  given,  I  should  infer  that  the  benefits  considered 
by  the  jury  in  making  up  the  verdict  were  such  as  result 
to  the  land  owners  in  a  community  by  the  construction  of 
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public  thoroughfares.  The  j\iry,  in  fact,  virtually  said  as 
much;  they  said  that  the  benefits  to  the  lands  by  the  con- 
struction of  the  road  would  be  equal  to  the  damages.  The 
opening  of  the  road  and  the  construction  of  the  road  might 
have  quite  a  different  effect  upon  the  value  of  the  appel- 
lant's premises.  The  latter  no  doubt  would  materially 
benefit  them,  but  would  involve  the  expenditure  of  a  sum 
of  money,  a  proportionate  share  of  which  the  appellant 
would  be  compelled  tp  contribute  before  realizing  it,  and 
then  the  benefit  would  not  necessarily  be  special. 

The  evidence  in  the  case  and  the  plat  of  the  lands  show 
that  they  are  already  accessible  to  a  public  road,  which 
answers  their  necessities  in  that  particular,  and  the  benefit 
to  them  by  the  opening  of  the  road  in  question  is  evidently 
remote  and  speculative.  Parties  owning  large  bodies  of 
land  should  not  stand  in  the  way  of  the  laying  out  and 
establishing  of  public  roads,  nor  should  their  lands  be 
taken  for  such  purpose  without  just  compensation.  The 
constitution  of  the  government  guarantees  them  that,  and 
its  provisions  should  be  observed.  The  reasonable  value 
of  the  land  taken,  the  effect  of  the  taking  upon  the 
remainder,  the  manner  of  the  location  of  the  road,  the 
necessity  it  may  occasion  for  the  removal  or  building,  of 
fences,  and  any  other  material  inconvenience  or  burden  it 
may  create,  should  be  fairly  considered,  and  the  sum  of 
the  several  items  should  be  allowed  the  owner,  subject  to 
any  reduction  on  account  of  special  benefits  he  may  derive 
therefrom.  But  before  the  jury  are  authorized  to  make 
any  such  reduction,  the  evidence  must  show  that  the 
remainder  of  the  land  will  gain  some  peculiar  advantage 
by  the  oi)ening  of  the  road,  and  they  should  be  made 
to  understand  tiiat  they  cannot  arbitrarily  set  off  benefits 
against  damages  unless  the  former  pertain  to  the  character 
here  indicated. 

The  instructions  of  the  court  to  the  jury  herein  fairly 
presented  the  law  upon  the  subject,  if  there  had  been  any 
evidence  in  the  case  which  would  have  authorized  the  jury 
to  allow  for  such  benefits:  but  I  cannot  discover  that  there 


Jan.  1890.]      Beekman  v.  Jackson  County.  287 

Opinion  of  the  COnrt— Thayer,  C.  J. 

was  any  question  upon  that  point  for  them  to  decide. 
The  appellant's  counsel  has  cited  the  following  list  of 
authorities  which,  I  think,  clearly  state  the  rule:  Commie' 
aionera  Pottawatomie  Co.  v.  O^Sullivan^  17  Kans.  58;  Upham 
V.  Worcester,  113  Mass.  97;  Parka  v.  Hampden  Co.,  120  Mass. 
395;  ScJialkr  v.  City  of  Omaha,  86  N.  W.  Rep.  533;  WJiite- 
kyv.  Miss.,  W.  P.  &  B.  Co.,  38  N.  W.  Rep.  753;  Wyandotte, 
Kansas  City  &  N.  W.  By.  Co.  v.  Waldo,  70  Mo.  629;  Mills 
on  Eminent  Domain,  §§  152,  153;  Lewis  on  Imminent  Do- 
main, §§  476,  469.  I  do  not  think  the  jury  should  have 
been  required  to  state  separately  in  their  verdict  the 
amount  of  the  damages  and  of  the  benefits,  as  insisted 
upon  by  the  appellant's  counsel.  That  is  not  required 
under  the  statute,  though  I  think  that  the  viewers 
appointed  under  the  charter  of  the  city  of  Portland  to 
assess  damages  in  consequence  of  the  opening  of  streets 
are,  or  were  at  one  time,  at  least,  required  to  so  state  the 
damages  and  benefits.  It  would  undoubtedly  be  a  whole- 
some regulation  if  juries  were  required  in  all  such  cases  to 
state  in  their  verdict  the  amount  of  damages  and  benefits 
separately,  and  the  facts  from  which  the  benefits  accrued; 
but  it  will  require  legislation  upon  the  subject  before  such 
a  regulation  can  be  adopted.  And  I  doubt  very  much 
whether  the  exception  of  the  appellant's  counsel  to  the 
refusal  of  the  court  to  set  aside  the  verdict  of  the  jury  upon 
the  grounds  that  the  evidence  was  insufQcient  to  support 
it,  was  well  taken.  Such  a  question  should  be  raised  in 
some  form  before  the  case  is  submitted  to  the  jury.  The 
setting  aside  of  a  verdict  upon  such  a  ground  is  left  to  the 
discretion  of  the  court.  The  claim  of  counsel  that  there 
was  no  evidence  to  support  the  verdict  should  not  be  heard 
except  as  addressed  to  the  discretion  of  the  trial  court, 
after  they  have  allowed  the  case  to  go  to  the  jury  unchal- 
lenged upon  that  point,  as  they  thereby  tacitly  agree  that 
there  is  evidence  upon  which  a  verdict  may  be  rendered. 
If  the  verdict  should  be  so  informal  as  would  not  authorize 
the  entry  of  a  judgment  thereon,  the  rule  would  be  differ- 
ent; there  an  exqeption  to  the  refusal  of  the  court  to  set 
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the  verdict  aside,  upon  motion  properly  submitted,  would  be 
tenable.  But  the  trial  court,  it  seems  to  me,  should  have 
given  to  the  jury,  of  the  instructions  asked  by  appellant's 
counsel,  the  following:  **Only  such  benefits  should  be 
allowed  and  considered  by  the  jury  as  are  peculiar  to  Beek- 
man,  the  owner  of  the  land  taken  by  said  road;  and  they 
should  be  such  benefits  as  pertain  to  his  ownership  in  and 
his  enjoyment  of  the  particular  land  taken  for  said  public 
road,  and  not  such  benefits  or  advantages  as  may  result  to 
other  lands  owned  by  him,  if  any.  Speculative,  remote 
and  consequential  injuries  and  benefits  are  not  to  be  al« 
lowed;  only  those  injuries  and  benefits  are  to  be  considered 
which  are  peculiar  to  the  person  whose  property  is  taken, 
and  they  must  be  injuries  and  benefits  as  to  the  ownership 
of  such  person  in  and  to  his  enjoyment  of  the  particulcj: 
parcel  of  land  a  portion  of  which  is  taken." 

The  court,  in  its  instructions  to  the  jury,  did  limit  the 
benefits  to  be  considered  to  the  amount  of  any  si)ec:ul 
benefits  which  might  accrue  to  appellant  by  reason  of  the 
opening  of  the  road;  but  that  was  hardly  explicit  enough 
under  the  circumstances  of  the  case«  The  county,  as 
agent  of  the  State  under  a  delegated  authority,  WuS 
attempting  to  take  the  property  of  the  appellant  against 
his  will  for  public  purposes.  The  court,  in  that  class  of 
cases,  has  more  than  a  mere  passive  duty  to  perform.  It 
should  exercise  its  authority  to  secure  to  the  party  the 
compensation  which  the  constitution  assures  to  him.  It  is 
apparent  from  the  evidence  set  out  in  the  bill  of  excep- 
tions, and  from  the  form  of  the  verdict,  that  the  jury  did 
not  limit  its  finding  of  benefits  to  that  character  of  bene- 
fits which  the  law  authorizes  to  be  set  off  against  damages 
in  such  cases,  and  we  must  presume  that  tiie  error  of  the 
jury  in  that  particular  resulted  from  a  failure  on  their  part 
to  comprehend  what  the  phrase  "special  benefits"  was 
intended  to  include.  The  instructions  referred  to,  which 
were  asked  and  refused,  were  calculated  to  explain  the 
meaning  of  said  terms,  and  I  think  the  court  should  have 
Igriven  them.    It  would  have  been  more  satisfactory,  how- 
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ever,  if  the  appellant's  counsel  had  also  requested  the 
court  to  instruct  the  jury  that  the  evidence  in  regard  to 
benefits  to  the  appellant's  lands  by  the  opening  of  the 
said  road  was  not  sufficient,  as  a  matter  of  law,  to  author- 
ize the  jury  to  consider  them  in  their  appraisal  of  damages, 
and  it  would  have  been  still  more  satisfactory  if  the  court 
had  directed  the  jury  to  find  the  facts  in  respect  to  any 
such  alleged  benefits  as  provided  in  §  215,  Civil  Code. 

For  the  reasons  herein  suggested,  the  judgment  appealed 
from  will  be  reversed,  and  the  case  remanded  to  the  circuit 
court  for  a  new  trial. 


[FiledJanoarye,  1890.] 

J.  M.   WOODWARD,    Respondent,   v.  THE    0.   R*   & 
N.   CO.,   Apellant, 

PuiBXKO-l  66,  Hn.L*i  CoDB.~Thls  section  requires  the  complaint  to  cootatn  a  plain 
and  concise  btatement  of  the  facts  oonstltutlnir  the  plalntUTs  cause  of  action.  One 
of  the  objects  to  be  attained  by  this  enactment  was  to  compel  the  plaintiff  to  place 
upon  the  record  the  fkcts  upon  which  he  relies  for  a  recovery. 

PUAniKG— CoMPLAiKT— NBoiJOKNCK.~In  an  action  to  recover  damagee  for  negll^nce 
the  plain  ilff  must  allege  In  his  complaint  the  acts  or  omissions  of  the  defendant  upon 
which  he  bases  his  right  to  reoovery,  and  show  that  they  occurred  through  or  by 
the  negligence  of  the  defendant  rhe  plaintiff  must  stote  the  facts  constituting 
his  cause  of  action.  He  cannot  state  one  and  prove  another,  nor,  if  he  states  one, 
can  he  supply  the  deflMtB  in  his  complaint  by  evidence  at  the  trial. 

KiQUGENo— £viDENci--Ii«8TBrcTioif8.~lTi  such  actiou  the  evidence  on  the  part  of  the 
plaintiff  mu^  be  directed  tn  the  proof  of  the  facts  alleged,  and  the  instructions  of 
the  court  must  be  confined  to  the  allegations  and  proofs.    It  is  the  law  arlbing  upon 

.  those  allegations  and  upon  the  evidence  offered  to  sustain  them  which  the  court  Is 
to  give  to  the  Jury.  It  is  upon  the  facts  thus  ascertained  and  the  law  applicable  to 
them  which  will  authorize  a  verdict. 

IxsntucrioNs— Abstract— PROPOBXTIOMS  of  Law.— Instructions  not  based  on  evidence 
are 'abstract  and  erroneous. 

Kailroad— Rules  ak1>  RsorLATioNS—NEouoENCE— Pleadings.— Where  the  complaint 

,  contained  no  allegation  that  a  railroad  company  had  neglected  to  prescribe  suitable 
niles  and  regulations  for  the  government  and  manngemcnt  of  its  trains,  employes 
and  business,  it  was  error  In  the  court  to  charge  the  jury  in  relation  to  such  duty. 

Appeal  from  the  circuit  court  for  Multnomah  county. 

This  is  an  action  to  recover  damages  arising  from  the 
alleged  negligence  of  the  defendant.  The  complaint 
alleges  in  substance  that  on  January  12,  1884,  while  em- 
ployed by  the  defendant  as  locomotive  engineer  uix)n  a 
freight  train,  and  while  at  Grant's  station,  in  Wasco  county, 

XVlII.  Ob.— 19. 
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Oregon,  the  plaintiff  was  ordered  by  the  defendant  to  take 
Lis  train  to  Dalles  City,  ** regardless  of  all  other  trains;" 
that  notwithstanding  this  order  the  company  permitted 
another  train  to  start  about  the  same  time  from  Dalles 
City  in  the  direction  of  said  Grant's  station,  and  that  as  a 
result  of  this  alleged  negligence  on  the  part  of  the  com- 
pany a  collision  occurred  between  the  two  trains  near  Ce- 
lilo  station,  in  which  the  plaintiff  was  injured  so  that  he 
became  insane,  and  that  he  remained  in  this  condition  until 
the  month  of  June,  1887;  that  he  is  still  sick,  and  believes 
he  can  never  recover,  and  claims  damages  to  the  amount 
of  $23,700. 

This  complaint  was  filed  October  15,  1888.  The  defend- 
ant demurred,  on  the  ground  that  the  action  had  not  been 
commenced  within  the  time  limited  by  law.  This  demurrer 
was  confessed  by  the  plaintiff,  an  amended  complaint 
filed  substantially  like  the  first,  except  it  was  alleged  that 
the  plaintiff's  insanity  continued  until  the  month  of  May, 
1888.  The  answer  denied  each  of  the  plaintiffs  allega- 
tions, and  then  alleged,  as  a  separate  defense,  that  the 
plaintiff,  while  at  Grant's  station,  was  ordered  to  proceed 
to  Celilo  station,  instead  of  The  Ds^les,  and  there 
wait  for  No.  2,  the  train  with  which  plaintiff  collided, 
and  that  in  disregard  of  this  order  he  did  not  stop  at  Ge* 
lilo,  but  passed  the  station  and  run  into  train  No.  2  west  of 
that  station;  that  the  train  with  which  plaintiff  collided 
was  a  passenger  train  and  had  the  right  ,of  way  on  the 
road,  which  plaintiff  well  knew;  that  as  the  plaintiff  was 
approaching  Celilo  a  flag  was  displayed  in  plaintiff's  view, 
notifying  him  to  stop,  which  signal  he  well  understood, 
and  that  the  accident  and  injuries  were  the  result  of  the 
plaintiff's  misconduct.  The  answer  also  relied  upon  the 
statut/e  of  limitations.  The  reply  denied  the  new  matter 
contained  in  the  answer.  The  jury  returned  a  verdict  for 
the  plaintiff  in  the  sum  of  $9,073,  upon  which  judgment 
was  duly  entered,  from  which  this  appeal  was  taken. 

It  is  admitted  on  the  record  by  plamtifl  that  his  allega- 
tion that  he  was  ordered  by  the  deieadant  to  run  With  tbe 
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locomotive  and  train  in  his  charge  at  the  time  of  the  injury 
complained  of,  and  while  at  Grant's  station,  in  Wasco 
county,  to  Dalles  City,  in  said  county,  regardless  of  all 
other  trains,  was  a  mistake  on  bis  part;  tliat  such  was  not 
the  fact,  but  that  the  fact  was  that  while  at  Grant's  sta- 
tion, on  the  day  of  the  accident,  he  received  the  following 
order  from  the  defendant  as  to  the  running  of  the  locomo- 
tive and  train  of  which  he  had  charge  as  engineer:  ''You 
can  have  until  7:10  to  make  Celilo  for  No.  2;"  and  that  it 
was  whUe  running  on  said  order  that  the  accident  occurred. 
This  statement  was  made  by  plaintiff's  counsel  in  his 
opening  to  the  jury,  and  is  shown  by  the  bill  of  exceptions; 
bat  no  attempt  was  made  to  amend  the  pleadings  so  as 
to  conform  to  the  fact. 

To  properly  imderstand  the  rulings  of  the  court  in  the 
giving  of  instructions,  some  reference  to  a  portion  of  the 
evidence  is  necessary.  The  plaintiff,  on  his  examination 
in  chief,  in  speaking  of  his  orders  on  the  day  of  the  acci- 
dent, testified  as  follows:  Q.  Do  you  remember  what  the 
orders  were?  A.  Well,  as  I  remember  the  orders,  I  can- 
not be  positive,  but  I  had  regardless  orders  to  The  Dalles. 
Q.  What  do  you  mean  by  that?  A.  A  regardless  order 
IS  to  run  regardless  of  all  trains.  Q.  To  The  Dalles?  A. 
To  The  Dalles.  Q.  What  kind  of  a  train  did  you  have 
that  day?  A.  I  think  I  had  forty  cars  of  wheat.  On  his 
cross-examination  the  plaintiff  testified  as  follows:  Q. 
You  say  you  think  you  had  orders  to  go  to  The  Dalles 
regardless  of  all  other  trains?  A.  Yes,  sir.  Q.  You 
concluded  that  yon  had  a  right  to  nm  right  through  to 
The  Dalles?  A.  No;  I  was  going  to  stop  there  for  water; 
that  is  all.  Q.  But  except  for  that  yon  would  have  'a 
light  to  go  through  to  The  Dalles?  A.  Yes,  sir.  Q. 
You  were  not  going  down,  then,  to  side-track,  or  anything 
of  that  sort?  A.  No,  sir.  Q.  No  intention  of  that?  A. 
Ko,  sir.  Durhig  the  cross-examination  of  the  plaintiff, 
and  by  consent,  the  defendant  put  in  evidence  its  rules, 
which  plaintiff  had  in  his  possession  when  the  accident 
oceorred,  amongst  which  were  the  following: 
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1.  *  *  Passenger  trains  will  be  known  as  first-class  trains; 
all  others  on  pchedule  are  second-class  trains.  Trains  of 
any  inferior  class  will  wait  indefinitely  for  trains  of  a 
superior  class,  and  will  be  kept  entirely  out  of  their  way, 
and  clear  main  track  at  least  ten  minutes  before  superior 
train  is  due.  Wild  trains  will  be  kept  out  of  the  way  ol 
all  regular  trains.  Trains  going  from  Portland,  or  east, 
have  the  right  to  the  track  over  trains  of  the  same  or 
inferior  class  going  in  the  other  direction,  and  will  "wait 
only  five  minutes  at  appointed  places  of  meeting  for  an 
expected  train,  and  then  proceed,  keeping  the  five  minutes 
behind  leaving  time  until  after  the  delayed  train  is  passed. 
Trains  not  having  the  right  to  the  track  will  keep  entirely 
out  of  the  way  of  trains  of  the  same  or  superior  classes 
moving  in  the  opposite  direction,  unless  moved  by  the 
superintendent  or  assistant  superintendent.  Regular  trains 
twelve  hours  or  more  behind  card  time  lose  all  rights." 

3.  **  Where  trains  are  to  meet  each  other,  the  train 
having  the  right  to  the  road  shall  occupy  the  main  track, 
except  where  there  are  special  orders  to  the  contrary,  or 
it  shall  be  impracticable  thus  to  pass«  in  which  case  suf- 
ficient precaution  shall  be  used  to  prevent  accident  or 
unnecessary  delay,  and  trains  entering  side  track  will 
enter  at  the  nearest  end  from  the  direction  in  which  they 
are  approaching,  when  both  ends  are  connected.  When 
not  connected,  and  the  train  is  obliged  to  back  in,  a  man 
must  be  sent  ahead  a  suitable  distance  with  a  red  flag  and 
proper  danger  signals  to  stop  approaching  trains." 

57.  **A11  trains  will  come  to  a  full  stop  at  telegraph  sta- 
tions, and  will  be  run  as  nearly  as  possible  to  schedule 
time,  under  no  circumstances  leaving  a  station  earlier  than 
the  specified  time.  Speed  must  be  reduced  to  eight  miles 
an  hour  while  crossing  truss  bridges  and  long  trestles,  and 
trains  must  be  kept  under  perfect  control  while  passing 
over  tracks  and  bridges  undergoing  repairs  likely  to  ren- 
der them  unsafe,  and  while  passing  through  stations  where 
trains  do  not  stop.  Operators  receiving  train  orders  must 
display  a  green  signal     When  operators  receive  a  train 
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order  they  must  at  once  display  a  green  signal,  whether 
the  train  for  which  orders  are  sent  is  at  their  station  or 
not.  When  the  green  signal  is  shown  at  the  station 
the  conductor  and  engineer  must  at  once  report  to  the  tele- 
graph office  for  orders.^ 

60.  '*In  all  cases  approach  stations  slowly,  and  if 
another  train  be  there  never  attempt  to  pass  it  unless 
absolutely  certain  that  it  is  out  of  the  way  and  the 
switches  all  right.  Trains  will  not  be  allowed  to  obstruct 
streets  or  roads  to  exceed  ten  minutes." 

69.  **  Every  rule  in  this  schedule  is  to  be  observed.  No 
one  has  authority  to  omit  or  vary  from  a  single  rule 
or  i-equirement,  and  any  person  not  willing  to  conform 
cheerfully  and  promptly  to  such  orders  as  may  be  found 
necessary  for  the  government  of  the  road  is  particularly 
requested  to  leave  the  service  of  the  company." 

70.  "Every  person  on  entering  the  service  of  the  O.  R. 
4  N.  Company  will  be  furnished  with  a  copy  of  these  regu- 
lations, with  which  it  will  be  his  duty  to  make  himself 
fully  acquainted:  and  he  must  also  make  himself  familiar 
with  the  schedule  and  accompanying  instructions  that  may 
from  time  to  time  be  issued,  and  he  must  keep  a  copy  of 
them  and  these  regulations  upon  his  person,  when  on  duty, 
as  a  strict  sense  of  obedience  to  them  in  everj'^  particular 
will  be  required  of  him.  Custom  and  usage  not  conform 
ing  to  these  regulations  will  not  be  tolerated." 

John  Moore,  a  witness  for  plain  tiflf,  testified  in  substance 
that  he  was  the  conductor  on  the  freight  train  at  the  time 
of  the  accident — ^was  in  the  caboose  at  the  rear;  that  he 
e35)ected  the  passenger  train  to  be  on  time  at  Celilo  as  per 
time-table;  that  ui)on  receipt  of  the  dispatch,  ''You  can 
have  till  7:10  to  make  Celilo  tor  No.  2,"  they  immediately 
repeated  it  back  to  the  dispatcher  as  received,  with  the 
addition  of  the  word  "thirteen,"  which  signifies  **we 
understand,"  making  the  return  dispatch  read  ^'we  under- 
stand we  may  have  until  7:10  to  make  Celilo  for  No.  2;'' 
that  the  plaintiff  had  the  dispatch  and  was  running  on  it, 
ajid  that  witness  never  saw  plaintiff  after  leaving  Grant's 
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until  after  the  accident,  or  gave  him  any  orders;  that  he 
(witness)  knew  the  passenger  train  would  be  running  on 
schedule  time  and  would  be  entitled  to  be  at  the  station  at 
8:50;  that  the  rules  required  them  to  approach  the  station 
cautiously  for  the  purpose  of  seeing  whether  there  are  any 
signals  or  orders;  that  if  he  was  approaching  a  station 
and  saw  a  green  Ught,  which  was  a  signal  to  stop,  he 
would  not  run  by  the  station;  but  they  usually  approached 
a  station  slowly  enough  to  see  whether  there  was  a  signal 
or  not,  and  that  he  never  did  in  his  life  go  by  that  or  any 
other  station  without  stopping  when  there  was  a  green 
light  out.  He  further  testified  that  there  was  a  green  light 
displayed  on  the  platform,  in  the  most  prominent  place 
they  could  have  put  it,  at  the  time  of  the  accident.  He 
further  said,  in  answer  to  a  question  by  the  court,  the  way 
they  give  orders,  they  tie  up  the  train  they  are  going  to 
give  orders  against;  they  would  give  the  station  agent 
orders  to  hold  that  train  for  orders.  The  defendant  here 
offered  without  objection  the  dispatch  to  the  agent  at 
Celilo,  **Hold  No.  2  for  orders." 

John  T.  Cauley,  for  the  plaintiff,  testified  he  was  fireman 
on  plaintiff's  train  at  the  time  of  the  accident;  that  they 
were  about  thirty-five  or  forty  yards  from  the  station  when 
they  saw  the  green  light  out  on  the  platform,  then  saw  the 
operator  out  with  a  white  light  and  swinging  it  backward 
and  forward  and  across  the  track  to  stop  them;  that  plaintiff 
then  put  on  the  air  and  reversed  the  engine;  that  after  they 
got  "pretty  near  opposite  the  station,  then  we  saw  the 
glare  of  the  headlight  (of  the  other  engine)  on  the  water 
tank,"  and  that  they  struck  the  other  engine  about  ten  or 
twelve  cars  west  of  the  station;  that  according  to  that 
order  and  the  rules  of  the  company  they  expected  to  meet 
passenger  train  No.  2  right  here  in  front  of  the  station, 
but  they  had  been  in  the  habit,  and  it  had  been  the  custom 
when  the  time-card  came  out,  we  had  been  passing  here 
down  to  the  long  siding;  saw  the  white  light  being  swung 
across  the  track,  and  that  it  was  the  signal  to  stop;  that 
they  never  went  to  the  siding  when  there  was  a  signal  to 
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stop;  never  canae  in  on  the  side  track  until  they  found  out 
whether  the  green  light  was  for  the  train  that  was  on  or 
what;  they  always  stopped  and  found  out,  and  then  went 
down  to  the  side  track. 

This  is  the  substance  of  the  evidence,  on  the  part  of  the 
plaintiff,  tending  to  prove  the  defendant's  negligence,  and 
much  evidence  was  given  tending  to  prove  the  nature  and 
extent  of  the  plaintiff's  injuries. 

Much  evidence  was  also  given,  on  the  part  of  the  defend- 
ant, tending  to  prove  due  care  on  their  part  in  the  running 
of  the  two  trains  at  the  time  of  the  \mf  ortunate  collision, 
and  that  if  their  rules  and  ord'^rs  had  been  observed  by 
the  plaintiff  a  collisi'>n  would  have  been  impossible.  The 
instructions  excepted  to  are  given  in  the  opinion. 

C.  B.  Bellingery  for  Api)ellant. 

A.  L,  Fraser  and  0.  W.  Yocum,  for  Resi)ondent. 

Strahan,  J. — The  question  presented  by  this  record  for 
our  consideration  arises  out  of  the  exception  taken  by  the 
appellant  to  the  charge  of  the  court,  and  to  the  refusal  oi 
the  court  to  give  an  instruction  asked  by  the  defendant. 
Amongst  other  instructions  the  court  gave  the  jury  the 
following,  to  which  the  defendant  duly  excepted: 

3.  The  jury,  in  determining  this  question  of  negligence, 
should  consider  all  the  facts  presented  by  the  evidence. 
They  should  take  into  consideration  the  rules  of  the 
defendant  company,  the  situation  of  the  Celilo  station, 
the  grade  of  the  road,  the  curves,  the  obstructions  to  th« 
view  of  an  engineer  bringing  a  train  from  either  direction 
to  the  station,  the  situation  of  the  switches,  the  weight  of 
the  train  which  the  plaintiff  was  bringing  in. 

4.  The  jury  should  also  take  into  account  the  fact, 
undisputed  in  the  testimony,  that  the  conductor  and 
engineer  of  the  passenger  train,  on  the  night  of  the  acci- 
dent, had  no  infonnation  of  the  delay  of  the  defendant's 
train,  or  ot  the  extension  of  his  time  to  7:10  o'clock. 

5.  The  jury  will,  upon  a  consideration  of  the  whole 
evidence,  say  whether  the  defendant  omitted  anything 
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which,  had  it  been  done,  might  have  prevented  the  acci- 
dent, oir  did  any  act  that  ought  not  to  have  been  done 
which  contributed  to  the  a^^cident. 

6.  The  jury  must  consider  the  acts  or  omissions  of  any 
train  dispatchers  as  the  acts  or  omissions  of  the  defendant. 

7.  It  is  the  duty  of  a  railway  corporation  to  prescribe  a 
system  of  rules  and  regulations  for  the  government  and 
management  of  its  trains  and  employes,  and  its  business, 
and  it  is  for  the  jury  to  determine  whether  or  not  such 
rules  and  the  conduct  of  the  defendant  were  sufficient  to 
reasonably  guard  against  damage  in  this  case.  And  when 
the  time-table  was  annulled  by  the  train  dispatcher  at  The 
Dallesy  you  will  consider  whether  the  defendant  used  all 
reasonable  means  and  precautions  to  prevent  accident  It 
was  the  duty  of  the  dispatcher,  in  all  cases  of  doubt,  to 
take  the  safe  §ide,  as  by  rule  55  of  the  company. 

Instructions  numbered  three  and  five  present  somewhat 
analogous  questions,  and  may  be  considered  together. 
The  point  of  objection  to  these  instructions  is,  that  they 
submit  to  the  jury  questions  entirely  outside  of  and  be- 
yond the  allegations  of  the  plaintiflf's  complaint,  and  ap- 
parently leave  it  to  the  jury  to  find  as  they  may  think 
proper,  regardless  of  the  particular  acts  of  negligence 
charged  in  the  complaint.  And  this  leads  us  to  the  in- 
quiry whether  or  not  the  plaintiff  must  allege  the  particu- 
lar acts  of  negligence  constituting  his  cause  of  action,  and 
then  confine  his  proof  to  those  specific  allegations.  Our 
Code,  g  66,  requires  the  complaint  to  contain  a  plain  and 
concise  statement  of  the  facts  constituting  the  plaintiff's 
cause  of  action,  and  one  of  the  great  objects  to  be  attained 
by  this  enactment  was  to  compel  the  plaintiff  to  place  upon 
the  record  the  specific  and  particular  facts  which  he  claims 
entitles  him  to  recover.  The  field  of  inquiry  is  thus  nar- 
rowed, and  the  defendant  is  enabled  to  come  into  court 
advised  beforehand  of  the  particular  facts  he  must  come 
prepared  to  contest.  Does  this  rule  apply  to  an  action  of 
negligence?  In  Heilner  v.  Union  County^  7  Or.  84,  this 
court  held  in  an  action  for  negligence  in  allowing  a  bridge 
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to  be  and  remain  out  of  repair,  that  the  facts  constituting 
the  negligence  should  be  averred.  So  it  was  held  in  Lakin 
V.  The  0.  P.  B.  E.  Co.,  15  Or.  220,  that  a  defect  of  a  car  or 
an  engine  could  not  be  shown  in  an  action  where  the  dam- 
age was  alleged  to  have  occurred  through  the  negligence 
of  the  employes,  and  the  defects  of  the  engine  or  machin- 
ery were  not  relied  upon  as  a  cause  of  action.  Waldhier  v. 
JJ.  £  St.  Joseph  E.  E.  Co.,  71  Mo.  514,  is  more  directly  in 
point  It  was  there  held  that  where  the  allegation  in  a 
petition  against  a  railroad  company  is  that  the  plaintiff  re- 
ceived the  injuries  complained  of  through  the  negligence 
of  the  company  in  having  and  using  defective  machinery, 
and  the  running  and  managing  its  railroad  and  cars,  and 
the  proof  was  that  the  injitry  was  occasioned  by  a  broken 
frog,  that  the  plaintiff  could  not  recover.  To  the  same 
effect  is  Meyer  v.  Atlantic  &  Pacific  E.  E.  Co.,  64  Mo.  542, 
In  that  case  the  court  said:  '^It  is  only  by  statutory  enact- 
ment that  the  defendant  is  required  to  sound  the  whistle 
or  ring  a  bell  eighty  rods  distant  from  a  point  where  the 
railroad  crosses  a  public  road,  and  if  the  defendant  was 
intended  to  be  made  liable  on  account  of  this  neglect,  such 
intention  should  in  some  manner  have  been  expressed  in 
the  petition,  either  by  statement  of  the  facts  which  under 
the  statute  created  the  liability,  or  by  some  appropriate 
reference  to  the  statute  itself."  So  in  Edeiis  v.  The  H.  dt 
St.  Joe  R.  E.  Co.,  72  Mo.  212,  it  was  held  that  whatever  was 
the  real  ground  of  cx)mplaint  should  be  stated  in  the  peti- 
tion. Hence,  in  an  action  against  a  railroad  company  to 
recover  for  injuries  alleged  to  have  been  sustained  through 
the  company's  negligence,  if  the  negligence  consisted  in 
having  a  defective  saiid-box  on  the  engine  and  in  keeping 
a  defective  frog  in  the  track,  the  petition  should  not  charge 
negligence  in  running  the  cars.  So  in  Fi^ld  v.  The  Chicago, 
Bock  Island  &  Pacific  E.  E.  Co.,  76  Mo  614,  the  court  said: 
"The  plaintiff  must  state  the  facts  which  constitute  his 
cause  of  action.  He  cannot  state  one  and  prove  another; 
nor,  if  he  states  none,  can  he  supply  the  defects  in  his  pe- 
tition by  evidence  at  the  trial"     So,  also,  in  the  Chicago, 
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B.  &  Q,  R,  E,  Co.  V.  Harwood,  90  111.  425,  it  was  held  in  an 
action  against  a  railroad  company  tp  recover  damages  for 
the  killing  of  plaintiff's  intestate,  through  negligence  and 
carelessness  in  the  managing  and  running  of  a  train  of 
cars,  the  declaration  should  show  in. what  such  negligence 
and  carelessness  cx>nsisted,  and  not  charge  the  same  in 
general  terms  without  disclosing  any  specific  acts  or  omis- 
sions. And  Tliomas  v.  Tlie  Georgia  Railroad  and  Banking 
Co,,  40  Ga.  231,  holds  that  a  plaintiff  must  recover  on  the 
particular  acts  oJ:  negligence  charged  in  the  complamt, 
and  that  other  acts  of  negligence,  not  alleged,  cannot  be 
made  the  basis  of  recovery.  So  in  Long  v.  Doxey,  50 
Ina.  385,  it  was  held  that  a  right  to  recover  on  a  complaint 
charging  negligence  in  the  use  of  defective  maeliinery 
could  not  be  supported  by  proof  of  negligence  in  employ- 
ing unskillful  men  to  run  the  machinery.  So  also  ia  the 
Ohio  &  Mississippi  R.  R.  Co,  v.  Selby,  47  Ind.  471,  in  an  ac- 
tion for  negligence,  it  was  held  that  an  act,  the  doing  of 
which  was  complained  of,  and  that  such  act  was  negligently 
done,  must  be  alleged  ;  also  that  when  the  act  complained 
of  was  sufficiently  stated,  it  was  only  necessary  to  aver 
that  such  act  was  negligently  done,  without  setting  ont  in 
detail  the  particulars  of  the  negligence.  It  is  true  in  some 
jurisdictions  it  seems  to  be  held  sufiScient  to  allege 
generally  that  the  injury  complained  of  was  carelessly 
and  negligently  inflicted  upon  the  plaintiff*,  or  that  by  rea- 
son of  the  carelessness  and  negligence  of  the  defendant, 
the  plaintiff  was  injured  ;  but  this  mode  of  statement  has 
never  been  sanctioned  or  approved  in  this  Stat^^,  is  at  vari- 
ance with  the  plain  requirements  of  the  Code,  and  would 
give  the  defendant  no  notice  of  the  acts  claimed  to  be  neg- 
ligent, 30  that  he  might  come  prepared  to  meet  them. 

Having  reached  the  conclusion  that  the  acts  of  the  defend* 
ant  which  are  relied  upon  as  a  basis  of  recovery  and  which 
must  be  the  proximate  cause  of  the  injury,  must  be  alleged 
in  the  complaint,  it  follows  as  a  necessary  consequence 
that  the  evidence  on  the  part  of  the  plaintiff  must  be 
directed  to  the  proof  of  those  facts,  and  the  instructions  oi 
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the  court  must  be  confined  to  the  allegations  and  proofs. 
It  is  the  law  arising  upon  these  allegations  and  upon  the 
evidence  submitted  to  sustain  them  which  the  court  is  to 
expound  to  the  jury.  It  is  upon  the  facts  thus  ascertained 
and  the  law  applicable  to  them  which  will  authorize  a 
verdict.  Such,  in  effect,  was  the  ruling  of  this  court  in 
Bender  v.  Bender,  14  Or.  353,  and  we  see  no  reason  to  depart 
from  it. 

Turning  now  to  instructions  three  and  five,  it  will  be  seen 
that  the  field  for  inquiry  for  the  jury  is  enlarged  and  extended 
very  far  beyond  the  plaintiff's  allegations  or  any  evidence 
in  the  case  upon  which  they  could  possibly  be  based.  We 
have  held  it  to  be  error  for  the  trial  court  to  give  to  the 
jury  instructions,  however  correct  as  abstract  propositions 
of  law,  if  not  based  on  evidence.  Bre&n  v.  Henkle,  14  Or. 
494;  Roberta  v.  Parrish,  17  Or.  583.  These  instructions  were 
therefore  erroneous  for  both  of  the  reasons  suggested — 
that  is,  they  were  outside  of  the  plaintiff's  allegations,  and 
therefore  too  broad  in  submitting  to  the  jury,  or  in  at  least 
indicating  to  the  jury,  that  they  might  find  other  negli- 
gence than  that  alleged  in  the  complaint,  and  also  in  sub- 
mitting abstract  propositions  of  law  to  the  jury.  With 
such  instructions  before  them  the  jury  might  well  have 
considered,  and  were  instructed  to  say,  whether  the  defend- 
ant omitted  anything  which,  had  it  been  done,  might  have 
prevented  the  accident,  or  did  any  act  that  ought  not  to 
have  been  done  which  contributed  to  the  accident,  whether 
such  act  was  charged  in  the  complaint  as  negligence  or  not. 
Instruction  seven  was  also  erroneous,  for  the  same  rea- 
\  sons.    There  was  no  allegation  in  the  complaint  that  the 

defendant  had  neglected  to  prescribe  a  system  of  rules  and 
regulations  for  the  government  and  management  of  its 
trains  and  employes  and  business.  No  doubt  it  is  bound 
to  prescribe  such  rules,  and  a  failure  or  neglect  to  do  it, 
whereby  an  injury  occurs,  would  render  it  liable;  but  before 
such  question  of  negligence  can  properly  be  tried  before  a 
jury  the  act  of  negligence  must  be  alleged  in  the  complaint, 
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and  it  must  appear  that  it  was  tho  proximate  cause  of  or 
produced  the  injury. 

This  opinion  might  properly  end  here,,  but  inasmuch  as 
tho  cause  must  be  remanded  for  a  new  trial,  it  may  be 
proper  to  say  that  I  have  examined  this  record  carefully 
for  some  proof  of  negligence  on  the  part  of  the  defendant 
which  might  properly  have  been  submitted  to  the  jury, 
and  upon  which  instructions  in  relation  to  negligence 
might  properly  have  been  predicated,  but  I  have  been 
unable  to  find  any  such  proof  in  the  record — ^unless  it  was 
also  coupled  with  evidence  which  established  contributory 
negligence  on  the  part  of  the  plaintiff,  which  would  neces- 
sarily have  defeated  a  recovery. 

The  plaintiff's  counsel  argued  here  that  having  extended 
the  time  of  train  No.  7,  which  was  the  plaintiff's  train,  to 
reach  Celilo,  it  was  bound  to  notify  the  conductor  of  train 
No.  2,  which  was  the  east-bound  passenger  train,  of  such 
change.  Whether,  under  the  circumstances,  the  plaintiff 
ought  to  have  given  train  No.  2  such  notice,  we  do  not 
think  it  necessary  to  determine,  for  the  reason  that  such 
want  of  notice  to  that  train  in  no  manner  contributed  to  the 
injury.  The  plaintiff  haa  such  notice,  and  then  run  his 
train  past  Celilo,  where  the  collision  occurred.  If  the  col- 
lision had  occurred  east  of  Celilo,  before  7:10,  a  different 
question  would  have  been  presented.  He  also  disobeyed 
or  disregarded  the  signals  that  were  given  him  at  Celilo 
to  stop.  In  any  view  that  could  be  taken  of  this  evidence, 
this  conduct  on  the  part  of  plaintiff  contributed  to  the 
injury, — in  fact,  was  its  sole  cause.  If  the  plaintiff  had 
either  heeded  his  instrucrions  or  the  signals  given  to  him, 
a  collision  was  impossible. 

Lot  the  judgment  of  the  court  below  be  reversed  and  the 
cause  b*^  remanded  for  a  new  triaL 
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EMiLV  ANDEBSON,  Appellant,  v.  S.  J.  McCORMICK, 
ET  AL.,  Respondents. 

Vrndor  jjfD  Vendee— Statutb  op  Li vitatioks— Adterse  Pobbesston.-* Where  a  pnr- 
chaser  enters  into  the  poaBession  of  land  under  an  ezecutcry  contract,  which  leaves 
the  legal  title  in  bis  vendor,  and  contemplates  a  flirther  conveyance  of  the  com- 
plete title,  Kuch  entry  is  in  subordination  to  the  legal  title,  and  where  one  is  in 
under  the  owner  of  the  legal  title,  a  privity  exists  which  precludes  the  idea  of  a 
hostile  or  tortious  possession  that  could  silently  ripen  Into  an  adverse  possession 
under  the  statute  of  limitations. 

AuTEB.— When  the  vendee  pays  the  purchase  money,  fh>m  that  time  his  possession 
is  adverse  to  the  vendor. 

Advebse  PoesESstoM.— /o;^  v.  Slvmp,  14  Or.  861,  approved. 

Permissive  0<citanc\— Not  Hostile,— A  permissive  oecupany  of  another's  land  is 
not  hostile,  and  no  diffeience  how  long  continued,  it  must  be  deemed  to  be  in  sub- 
ordination to  the  title  of  the  true  owner,  and  will  never  bar  his  entry. 

Calls  in  a  Deed— Coiiitsis  and  PI^TANCEs— Fixed  Monument&— Courses  and  dis- 
tances must  yield  to  fixed  monuments,  and  where  they  are  inconsistent  the  monu- 
ments called  for  in  the  deed  are  paramount. 

Appeal  from  tlie  circuit  court  for  Multnomah  county. 

Geo.  H,  WiUiams^  for  Anderson. 

J.  if.  Oearin  and  B,  II.  Oiltner,  for  Bryan  and  McCormick. 

H,  B.  Nicholaa,  for  John  Catlin. 

Strahan,  J. — This  suit  was  commenced  by  Levi  Ander- 
son in  his  life-time  to  quiet  title  to  certain  parcels  of  land 
siluated  in  Multnomah  county,  Oregon,  and  near  the  city 
of  Portland.  Pending  the  suit  the  plaintiff  died  and  his 
executrix,  Emma  Anderson,  claiming  some  interest  under 
his  will,  was  substituted  as  plaintiff  and  the  suit  was  con- 
tinued in  her  name.  No  question  was  made  as  to  her 
right  to  be  substituted  or  to  prosecute  the  suit  in  her  name 
as  executrix.  The  land  in  controversy  originally  belonged 
to  T.  G.  Robinson,  who  derived  title  thereto  from  the 
United  States.  It  consists  of  two  or  three  small  parcels, 
one  claimed  by  John  Catlin,  comprising  about  two  acres, 
and  the  other  small  parcel  claimed  by  Mary  Bryan  and 
Annie  McCormick,  as  heirs-at-law  of  T.  G.  Robinson, 
deceased.  In  his  life-time  T.  G.  Robinson  sold,  by  metes 
and  bounds,  a  larger  tract  to  one  Joseph  Buchtel,  who  con- 
veyed to  Levi  Anderson,  but  it  is  conceded  that  deed  did 
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not  include  the  parcels  claimed  by  the  defendants  Bryan 
and  McCormick,  and  that  prior  to  his  deed  to  the  plaintiif 
he  had  sold  a  part  of  the  same  tract  to  one  McQuaid  and 
delivered  to  him  a  deed,  which  is  the  same  tract  no\v 
claimed  by  the  defendant  Catlin.  To  properly  deter- 
mine the  questions  presented  by  this  record  it  is  necessary 
to  examine,  first,  the  plaintiffs  title  to  the  parcels  claimed 
by  Bryan  and  McCormick,  and  next  his  title  to  the  tract 
claimed  by  Catlin. 

1.  Anderson  admits  he  Is  without  title  to  the  tracts 
claimed  by  Bryan  and  McCormick,  unless  he  has  acquired 
the  same  by  adverse  possession.  Counsel  for  plaintiff,  in 
their  brief,  say:  ''It  must  be  admitted  that  Robinson 
seems  to  have  made  no  deed  to  these  tracts;  that  is,  none  of 
the  deeds  in  either  the  Catlin  or  Anderson  claims  of  title 
appear  to  include  them  as  written.  Robinson,  however, 
did  sell  this  land,  and  he  sold  it  to  Anderson,  who  paid  him 
from  $210  to  $240  for  it "  After  the  making  of  this  alleged 
contract  with  Robinson,  Anderson  alleges  that  he  included 
this  land  within  this  inclosure.  It  is  now  claimed  by 
Anderson  that  the  extension  of  this  fence  so  as  to  inclose 
these  parcels  of  land  constituted  a  hostile  entry  as  against 
Robinson  and  those  claiming  under  him,  so  as  to  set  the 
statute  of  limitations  running  against  their  claim,  and  that 
such  occupancy  for  the  requisite  period  barred  their  right 
of  entry.  There  are  two  objections  to  this  claim— one  of 
law  and  one  of  fact.  These  will  be  separately  examined, 
And  first  as  to  the  question  of  law. 

This  arises  out  of  the  plaintiff*s  statement  to  the  effect 
that  hp  bargained  for  these  parcels  of  land  with  Robinson 
and  paid  him  $210  to  $240  therefor  in  ** driblets,"  but 
n^ver  received  any  deed  therefor.  Waiving  all  question 
that  might  arise  out  of  the  statute  of  frauds  and  conceding 
that  this  is  such  a  contract  as  might,  under  proper  cir- 
cumstances, be  specifically  enforced  in  equity,  is  an  entry 
under  it  sufficient  to  set  the  statute  of  limitations  in  motion 
from  the  date  of  such  entry?  I  think  not.  The  rule 
seems  to  be  that  where  a  purchaser  enters  into  possession 
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of  land  under  an  executory  contract  which  leaves  tho 
legal  title  in  his  vendor,  and  contemplates  a  further  con- 
veyance of  the  complete  title,  his  entry  will  be  in  subordi- 
nation to  the  legal  title;  and  in  such  case,  as  also  in  the  case 
of  lessee  and  other  similar  cases,  where  one  is  under  the 
owner  of  the  legal  title,  a  privity  exists  whj(  h  precludes 
the  idea  of  a  hostile  or  tortious  iK>ssession  that  could 
silently  npem  into  an  adverse  possession  under  the  stdtnte 
of  limitations.     Core  v.  Faupel,  24  West  Va.  238;  Jackson 
V.  Spear,  7  Wend.  401;  Williams  v.  Snidotv,  4  Leigh.   14: 
Gay  V.  Mofflt,  2  Bib.  506;  Keyn  v.  Mason,  44  Tex.  140;   P-^att 
v.  Canfleld,  67  Mo.  50.     But  where  the  vendee  has  executed 
his  part  of  the  agreement  by  the  pajrment  of  the  purchase 
money,  his  posses8K>n  is  from  that  time  adverse  to  the  ven- 
dor.   Am.    &  Eng.  Ency.  of  L.,  Vol.  1,  p.  230,  where  the 
leading  cases  on  the  subject  are  collated  with  rare  discrim- 
ination and  learning.     This  statement  of  the  law  renders  it 
necessary  to  inquire  into  the  lact  of  payment.     On  that 
subject  Mr.  Anderson  testified  as  follows:     **  There  was  no 
purchase  price  agreed  on  between  nie  and  Robinson.     Ha 
told  me  what  he  would  take  for  his  interest  in  it,  and  that 
lio  never  would  call  on  me  for  more  than  a  pocket  piece  at 
a  time.    1  finished  paying  for  it  jtist  before  he  died,  in 
"driblets."  On  the  same  subject,  on  his  cross'^examination, 
he  said:   After  his  (Robinson's)  death  I  made  out  a  state- 
ment against  his  estate  to  the  amount  of  $210  to  1240 — 
cannot  now  recall  which.     I  had  that  account  presented 
by  Col.  Chapman  to  McCormick,  the  administrator.     Col. 
Chapman  said  the  administrator  allowed  the  account,  but  I 
never  got  deed  or  coin.     There  was  no  license  about  it.     I 
bought  it.     There  was  a  purchase  price  agreed  on  between 
me  and  Robinson.     He  told  me  what  he  would  take  for  his 
interest  in  it,  and  that  he  would  never  call  on  me  for  more 
than  a  pocket  piece  at  a  time.     I  finished  paying  it  just 
before  he  died,  in  "  driblets." 

The  plaintiff's  entire  statement,  taken  together,  leaves 
the  fact  of  payment  in  such  a  state  of  doubt  and  uncer- 
tainty that  we  are  unable  to  find  it  from  his  evidence.    If 
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this  amount  of  J210  to  $240  was  delivered  by  Anderson  to 
Robinson  in  ''driblets,"  in  payment  for  these  strips  of 
land  now  in  controversy,  why  did  he  make  out  a  claim  for 
the  same  against  Robinson's  estate  after  his  death,  and 
cause  it  to  be  allowed  by  his  administrator?  Such  act  was 
utterly  inconsistent  with  the  idea  of  payment.  The  claim 
was  for  money  due  from  Robinson's  estate.  It  was  made 
and  exhibited  to  Robinson's  administrator  not  long  after 
the  transaction  between  the  parties,  before  Anderson's 
memory  had  become  dimmed  by  time  or  weakened  by  age 
or  disease,  and  as  between  the  two  conflicting  and  Irrecon- 
cilable statements,  that  one  must  be  accepted  as  true  | 
which  seems  the  more  reasonable  and  the  best  supported  | 
by  corroborating  evidence.  When  Anderson  made  a  claim 
against  Robinson's  estate  for  this  money,  it  must  be  taken 
as  a  conclusive  admission  on  his  part  that  such  money  had  | 
been  delivered  to  Robinson,  not  in  payment  of  a  debt  for 
land,  but  upon  some  other  account  or  transaction  upon 
which  Anderson  was  entitled  to  its  repayment.  The  fact 
of  payment  for  this  land  not  being  satisfactorily  proven, 
the  statute  of  limitations  was  never  set  in  motion  against 
Robinson,  or  those  in  privity  with  him,  and  his  claim  of 
title  from  that  source  must  fail.  This  view  of  the  law  and 
facts  disposes  of  the  plaintiff's  claim  to  the  parcels  of  land 
claimed  by  Mary  Bryan  and  Annie  McCormick. 

2.  His  claim  to  the  other  parcel,  as  against  the  defend- 
ant Catlin,  remains  to  be  examined.  The  argument  of 
Anderson's  counsel  in  this  court  has  proceeded  upon  the 
theory  that  Anderson's  paper  title  does  not  include  the 
Catlin  tract.  '  An  inspection  of  Anderson's  deeds,  without 
the  aid  of  other  evidence,  to  apply  the  particular  descrip- 
tion to  the  land  designed  to  be  conveyed,  would  leave  the 
question  so  uncertain  that  the  court  would  be  unable  to 
deduce  any  conclusion  from  the  same;  but  when  read  in 
the  light  of  the  accompanying  evidence  of  the  surveyors, 
we  think  it  safe  to  say  that  Anderson's  paper  title  does 
not  include  this  tract,  and  his  counsel  expressly  admits  it 
upon  the  triaL    It  only  remains,  then,  to  ascertain  from  the 
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evidence  whether  or  not  Anderson  has  acquired  title  to 
the  tract  by  adverse  possession.  In  Joy  v.  Stump,  14  Or.  361, 
following  the  current  of  judicial  authority,  this  court  said: 
**It  is  equally  well  settled  that  when  a  person  relies  upon 
naked  x)ossession  as  the  foundation  of  adverse  claim,  there 
must  be  an  actual  occupancy,  and  the  possession  cannot  be 
expended  by  construction  beyond  the  limits  of  the  actual 
occupation,  and  such  possession  must  not  only  be  actual, 
but  also  visible,  continuous,  notorious*  distinct  and  hostile, 
and  of  such  a  character  as  to  indicate  exclusive  ownership 
in  the  occux>ant."  The  only  possession  which  plaintiff 
claims  he  had  of  this  parcel  of  land  was  by  having  it 
enclosed  witii  a  fence.  How  much  of  that  fence  was  built 
by  Anderson  does  not  clearly  appeaa:  from  the  evidence; 
but  it  does  appear  that  a  very  considerable  portion  of  it 
was  built  and  owned  by  other  persons,  and  that  Anderson 
was  permitted  by  them  to  connect  his  fence  with  theirs, 
and  in  this  manner  the  land  in  controversy  was  enclosed. 
Anderson  thus  enclosed  his  own  land,  the  Catlin  tract  and 
one  or  two  other  small  tracts,  which  Anderson  did  not 
own  or  claim,  but  simply  included  them  because  it  could 
be  done  with  less  fencing  than  by  leaving  them  outside  of 
his  enclosure.  I  am  not  satisfied  with  a  fence  built  as  this 
was,  enclosing  another*s  land,  is  that  kind  of  hostile  pos- 
session which  is  necessary  to  set  the  statute  in  motion.  It 
looks  too  much  like  a  permissive  i)Ossession  as  a  mere 
matter  of  neighborhood  convenience.  If  this  was  its  orig- 
inal character,  as  I  am  inclined  to  think  it  was,  then  there 
is  nothing  to  change  its  character  or  convert  it  into  a 
hostile  occupancy.  But,  however  this  may  be,  I  think  it 
certain,  from  the  evidence,  that  Anderson  never  claimed 
this  tract  until  a  short  time  before  this  suit  was  brought. 
He  then  seems  to  have  conceived  the  idea  that  on  account 
of  some  supi)osed  defect  in  the  deeds  through  which  Catlin 
deraigns  title  that  the  lines  did  not  close,  and  that  there- 
fore those  deeds  conveyed  no  title,  and  for  the  first  time 
he  commenced  denying  the  title  of  those  claiming  under 
the  deeds,  but  set  up  no  title  in  himself.  Anderson  was 
jcvm  o»«-M. 
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present  when  Burrage  surveyed  the  tract  he  bought  of 
Robinson,  and  he  thus  knew  where  his  lines  were,  and  it 
must  be  evident,  I  think,  that  he  did  not  then  claim  any 
land  outside  of  his  exterior  lines.  He  prevented  one  of 
his  tenants  from  making  improvements  outside  of  this 
line,  for  the  reason  the  same  was  not  his  land.  He  did 
not  pay  the  taxes  on  this  tract,  but  allowed  the  defendant's 
predecessors  in  interest  to  do  that.  He  took  a  deed  from 
one  of  hiQ  grantors,  expressly  referring  to  the  Catlin  tmct 
as  follows:  **  Commencing  at  the  southwest  comer  of  a 
certain  piece  of  land  sold  by  the  parties,  Thomas  G.  Robin- 
son and  B.  F.  Robinson,  to  one  Peter  McQuade;  running 
thence  south  sixty-five  degrees,  west  three  chains  and 
twenty  links;  thence  north  three  chains  fifteen  links;  thence 
north  sixty-five  degrees,  east  three  chains  and  twenty 
linl^s,  to  said  McQuade's  line."  Nor  am  I  able  to  find  fiom 
Anderson's  evidence  that  he,  at  any  time,  claimed  this 
tract  of  land,  or  thought  that  he  owned  it  Under  these 
circumstances  his  occupany,  such  as  it  was,  was  not  hostile 
to  the  true  owner,  but  was  permissive.  In  such  case,  no 
difference  how  long  such  occupancy  may  continue,  it  must 
be  deemed  to  be  in  subordination  to  the  title  of  the  true 
owner,  and  will  never  bar  his  entry. 

3.  But  it  is  said  that  the  calls  in  Catlin's  deeds  are  de- 
fective, and  taken  literally  the  lines  will  not  enclose  his 
tract,  or,  in  fact,  any  tract.  That  difficulty  arises  out  of  the 
fact  that  one  of  the  courses  is  in  the  wrong  direction,  but 
it  calls  for  a  stake,  which  must  be  regarded  as  a  fixed 
monument,  and  in  such  case  courses  and  distances  botii 
yield  to  monuments.  Hill's  Code,  §  855.  All  that  is  neces- 
sary to  ascertain  the  precise  location  of  the  Catlin  tracts 
is  to  identify  the  monuments  called  for  in  the  deed,  and 
when  such  monuments  are  ascertained  they  are  paramount 
But  having  reached  the  conclusion  that  the  plaintiff  has  no 
interest  in  the  Catlin  tract,  he  cannot  be  heard  to  raise  any 
question  as  to  any  supposed  defect  in  Catlin's  deeds. 
There  was  an  'attempt  to  reform  them  in  the  court 
below,  but   this   is  deemed  unnecessary  for  the  reasons 
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already  indicated.  In  the  view  suggested,  it  simply  raises 
a  question  of  boundary  between  Catlin  and  Bryan  and  Mc- 
Cormick,  which  is  reserved  from  the  effect  of  this  adjudi- 
cation. 

The  Anderson  claim  being  disposed  of,  no  doubt  Catlin 
and  McCormick  and  Bryan  will  be  able  to  adjust  their 
lines  in  the  manner  already  suggested  in  this  opinion 
without  further  controversy.  In  any  event,  I  do  not  feel 
satisfied  that  there  is  enough  before  the  court  to  enable  us 
to  do  it  in  this  suit 

So  much  of  said  decree  as  finds  that  the  plaintiff  is  en- 
titled to  no  relief  as  against  either  of  the  defendants,  and 
defining  plaintiff's  interest,  is  affirmed ;  but  that  i)ortion  of 
the  decree  reforming  Catlings  deed  and  defining  the  interest 
of  the  defendants,  as  between  themselves,  is  reversed;  and 
that  part  of  the  case  is  dismissed  without  prejudice. 
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RICHARD  WILLIAMS,  Respondent,  v.  THE  CITY  OF    \^'^_^ 
EAST  PORTLAND,  Appellant.  |,^Jgl 

Appeal  from  the  circuit  court  for  Multnomah  county.         llf  ?^ 

|f33    370 

Strahan,  J. — ^Upon  the  authority  of  Ladd  v.  The  OUy  of  iHTao? 
East  Portland,  this  day  decided,  the  judgment  in  this  case  is  ^  ^ 
affinned.  V^  ^'ae 

■  48       489-    -  — 

[  Piled  Jannary  6,  1890. 1 

JENNIE  LANGFORD,  Respondent,  v.  HENRY  JONES, 
Appellant. 

MALpRACTtcs— RKAfv^KABi.K  LEARNING  AND  SxiLL.— Ill  the  trial  of  an  actlon  against  a 
pb]esician  and  surgeon  for  alleged  unsklUfblness  and  negligence  in  the  treatment 
of  a  »pccial  caae  of  sickness  or  inflrmltj  which  he  is  employed  to  attend,  a  liability 
cannot  be  estabUshed  against  him  in  consequence  of  his  failure  to  learn  the  peculiar 
condition  of  the  patient  in  another  respect,  unless  the  evidence  clearly  shows  that 
he  does  not  possess  such  a  reasonable  degree  of  learning  and  skill  as  is  requisite 
for  the  practice  of  his  profession,  or  that  he  did  not  exercise  his  best  Judgment  and 
ordinary  care  and  diligence  to  discover  whether  such  condition  existed  or  not. 
And  where,  in  such  a  case,  it  appeared  that  there  was  good  reason  for  believing 
that  Kuch  condition  did  not  exist,  and  that  the  physician  applied  all  the  tests 
known  to  medical  science  which  could  be  employed  under  the  circumstances  of 
the  case  to  ascertain  such  fact,  and  was  unable  to  detect  it,  held,  that  a  cause  o/ 
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action  agftlnit  hfm,  on  account  of  such  Ibilure,  was  not  made  out,  and  thai  a  non- 
suit, if  properly  applied  for,  should  have  been  granted. 

WiTKESd  Impeachment.— The  provbion  of  the  Civil  Code  of  this  State  "which  aatborizes 
the  party  producinga  witness  to  contradict  him  by  other  evidence,  and  to  diow  ibat 
the  witne?«  has  made  at  other  times  statements  Inconsistent  with  his  present  testi- 
mony, does  not  entitle  the  party  producing  the  witness  to  inquire  of  him  as  to  hii 
hA\  ing  made  statements  at  other  times  which  are  not  connected  with  his  present  i» 
tlmony,  nor  to  inquire  about  hia  having  made  statements  at  other  times  regardinf 
matters  upon  which  he  is  examined,  but  concerning  which  he  dettiei  any  knowledge, 
except  for  the  purpose  of  reft^sliing  the  witness's  recollection  as  to  such  matters. 
Said  provision  of  the  Code  was  not  intended  to  allow  the  party  to  prove  natten 
favorable  to  hfs  side  of  the  case  by  the  tmswotn  statement*  of  perrons  not  partict 
to  the  action,  but  to  prevent  him  ftom  being  bound  by  ttetimony  against  him  given 
by  his  own  witness— that  is,  It  enables  the  party  in  such  ca^e  to  weaken  the  force 
of  such  testimony  by  Impeaching  the  witness  in  the  mftntier  qtecified  in  the 
provision. 

Expert  Evidence— Effect  of.— The  opinions  of  experts  as  evidence  upon  questions  ol 
medical  science  or  treatment,  although  based  upon  hypothetical  statements  of  fact, 
are  entitled  to  the  same  consideration  as  other  direct  oral  testimony,  when  fuch 
statements  are  found  to  be  real.  Then  the  facts  cease  to  be  hypothetical,  and  fox 
the  purposes  of  the  case  t>ecome  fixed  and  certain. 

iNSTRUCTioNfr— Abstract  Propositions  of  Law.— An  Instruction  given  by  a  trial  coart 
to  a  Jury  as  to  the  law  to  be  applied  in  case  they  found  certain  facts,  wb'^re  there 
was  no  evidence  in  the  case  which  would  Jnatiiy  such  a  iindlng,  ItOd,  to  be  irrelevant 
and  erroneous. 

Exception  to  Part  of  Instruction— Manner  of  Taking.— An  exception  to  sn 
iubiructlon  given  by  a  trial  court  to  a  Jury,  where  the  exception  is  only  to  a  part 
of  tiie  instruction,  must  specify  the  particular  portion  of  the  instruction  excepted 
to,  otherwiso  an  appellate  court  will  not  consider  it. 

Appeal  from  a  judgment  of  the  circuit  court  for  the 
county  of  Multnomah,  entered  upon  the  verdict  of  a  jury. 

The  respondent  commenced  an  action  against  the  appel- 
lant in  said  circuit  court  to  recover  damages  for  alleged 
malpractice  as  a  surgeon  and  physician.  The  complaint 
contains  the  usual  allegations  of  negligence  and  unskill- 
f  ulness  charged  in  such  cases,  which  are  denied  in  the 
answer,  and  the  denials  followed  by  a  statement  claimed 
to  be  the  facts  concerning  the  affair.  This  statement  was 
treated  as  new  matter  and  denied  in  the  reply.  The  case 
was  tried  by  a  jury,  who  returned  a  verdict  for  the  re- 
spondent in  the  sum  of  one  thousand  dollars,  upon  which 
the  judgment  appealed  from  was  entered.  The  appellant 
seeks  to  have  this  judgment  reversed,  ui>on  exceptions 
taken  at  the  trial,  which  are  shown  in  the  opinion  of  the 
court  as  far  as  necessary  to  an  understanding  of  the  case 

Geo.  ff,  Williams,  for  Appellant. 

Alfred  F,  Sears,  Jr.,  for  Respondent, 
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Thayer,  C.  X — ^The  grounds  upon  which  the  appellant 
claims  a  reversal  of  the  judgment  appealed  from  are 
mainly  that  the  circuit  court  erred  in  its  refusal  to  non- 
suit liie  respondent  upon  motion  of  appellant's  counsel^ 
made  at  the  trial;  that  it  erred  in  permitting  the  respond- 
ent's counsel  to  inquire  of  their  own  witness,  Dr.  W.  E. 
Rinebart,  at  the  trial,  if,  at  a  certain  time  and  place,  in  the 
presence  of  J.  V.  Bridges  and  wife,  he  did  not  say,  in 
reference  to  an  operation  performed  by  appellant  upon 
respondent,  in  which  a  growth  had  been  removed  from  the 
neck  of  the  womb,  ''It  was  a  bad  job.  Mrs.  Langford  had 
no  cancer;  it  was  a  growth  on  the  womb,  prevalent  in  the 
case  of  pregnant  women,  and  she  could  have  been  operated 
upon  on  his  table  in  the  doctor's  office  for  a  smaU  fee,  and 
have  gone  about  her  business  at  once,'*  or  words  to  that 
effect,  and  in  allowing  the  testimony  of  said  witness  to  be 
contradicted  upon  that  point,  and  the  said  J.  V.  Bridges  to 
testify  that  the  witness  made  such  statement*  And  that 
the  court  also  erred  in  giving  certain  instructions  to  the 
jury,  which  are  hereafter  more  particularly  referred  to. 
The  first  and  most  important  question  to  be  considered  is 
the  one  arising  upon  the  motion  for  a  non-suit 

It  appears  from  the  pleadings  in  the  case,  and  the  bill  of 
exceptions  contained  in  the  transcript,  that  the  respondent, 
on  the  twenty-second  day  of  November,  1887,  applied  to 
appellant  as  a  surgeon  and  physician  for  medical  treatment. 
The  respondent  was  a  married  lady,  was  the  wife  of  Mr. 
George  Langford,  who  has  been  a  resident  of  the  city  of 
Portland  for  a  number  of  years  past;  that  she  had  given 
birth  to  three  children,  two  of  whom  wore  then  living, 
and  she  had  also  had  two  miscarriages.  It  appears  that 
she  had  been  suffering  more  or  less  for  a  long  time  from  an 
affection  of  the  womb;  that  the  neck  of  it  had  been  lacerated 
in  giving  birth  to  her  eldest  child,  a  boy,  who  at  the  time 
of  her  application  to  the  appellant  for  treatment  was  about 
sixteen  years  of  age;  that  the  difSculty  at  times  had 
occasioned  excessive  hemorrhage,  and  been  a  source  of 
great  annoyance  and  suffering;   that  some  six  or  seven 
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years  prior  to  her  application  to  the  appellant  she  had 
been  treated  by  another  physician,  Mrs.  Dr.  Owens  Adair, 
for  some  trouble  of  the  stomach;  that  said  physician 
examined  her,  and,  as  she  testified  ui)on  the  trial,  found  a 
lacerated  and  torn  condition  of  the  neck  of  the  womb,  pre- 
senting what  doctors  call  a  granulated  surface,  which 
looked  raw  and  sore.  The  witness  testified:  "I  treated 
that,  and  found  that  she  had  repeated  hemorrhages.  I  do 
not  remember  that  they  occurred  excepting  at  her  regular 
periods  of  menstruation.  I  treated  her  for  that  I  do  not 
remember  that  I  gave  her  any  medicine  for  it,  but  I  do 
remember  that  I  considered  it  due  to  some  enlarged  condi- 
tion of  the  body  of  the  womb,  and  applied  tincture  of 
iodine  on  what  we  call  an  applicatpr,  and  that  month  she 
missed  her  regular  flow,  and  improved  very  rapidly  from 
not  having  lost  any  blood.  The  next  month  she  had  her 
regular  menstrual  flow,  and  considered  herself  well,  and 
that  is  the  last  I  ever  knew  of  Mrs.  Langford,  profes- 
sionally." 

Another  physician,  Mrs.  Dr.  Hunt,  had  treated  respond- 
ent from  February,  1887,  until  in  April  of  that  year,  and 
had  called  in  as  consultant  Dr.  Kenneth  McKenzie.  Mrs. 
Dr.  Hunt  testified  as  a  witness  upon  the  stand  that  the 
respondent  came  to  her  office  in  February,  1887,  complain- 
ing of  frequent,  irregular,  profuse  hemorrhage,  exhaustion 
and  pain,  and  that  she  found,  upon  a  digital  examina- 
tion, a  growth  on  the  side  of  the  uterus  about  the  size  of  a 
dollar;  that  the  most  gentle  touch  of  it  gave  pain  and 
caused  great  hemorrhage,  so  much  so  that  it  filled  the  wit 
ness*s  hand  and  ran  down  her  arm  when  she  made  the 
examination;  that  she  called  in  counsel,  at  the  request  of 
the  respondent,  to  know  whether  it  was  really  malignant 
growth  or  benign  growth,  and  with  a  view  to  an  operation; 
that  respondent  was  twice  in  her  oflice,  once  the  last  of 
March,  and  once,  she  thought,  about  the  seventh  or  eighth 
of  April;  that  they  gave  her  an  anaesthetic  and  removed 
a  small  piece  of  the  growth,  which  was  sent  to  Dr.  Kelley 
for  microscopical  examination;  that  they  found  one-third 
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of  t|ie  posterior  lip  of  the  uterus,  and  involving  the  an- 
terior also  somewhat,  with  that  papular  mass,  dai^rk  col- 
ored, a  sort  of  blue,  red  bluish  color,  then  a  lighter  yel- 
lowish tint;  that  she  had  heard  the  testimony  of  Dr. 
Jones  and  Mrs.  Young,  and  taking  into  consideration  their 
testimony  upon  the  subject,  and  what  she  knew  personally 
of  the  condition  of  the  disease,  she  was  of  the  opinion 
that  it  was  cancerous;  that  she  told  respondent  the  same 
and  advised  an  operation  as  soon  as  possible;  that  the 
respondent  came  to  her  office  making  ready  to  go  East; 
that  it  was  the  great  hemorrhage  which  gave  her  alarm; 
that  all  witness  was  trying  to  do  was  to  relieve  and  chock 
that,  so  that  respondent  might  go  East  and  there  have  an 
operation  performed;  that  witness  gave  that  advice  to  her 
and  to  her  husband. 

Dr.  McKenzie,  the  consultant  with  Mrs.  Dr.  Hunt,  gave 
testimony  as  a  witness  in  the  case  which  fully  corroborated 
the  testimony  of  the  latter  in  regard  to  the  condition  of 
the  respondent  and  the  extent  and  severity  of  her  affliction 
at  the  time.  He  testified:  ' '  We  made  a  careful  examination 
and  found  a  large  excrescence,  or  growth,  projecting  from 
the  posterior  lip  of  the  womb,  the  surface  of  which  was 
soft  and  friable,  readily  broken  down,  and  bled  at  the 
slightest  touch."  This  seems  to  have  been  the  condition 
the  respondent  was  in  six  months  prior  to  her  application 
to  appellant  for  treatment,  and,  in  all  human  probability, 
the  disease  had  made  alarming  progress  during  that  time, 
although  the  respondent  appears  to  have  been  inclined  to 
represent  her  general  health  as  favorable  as  possible. 
The  tundor,  however,  was  there,  still  developing  and  exhib- 
iting more  marked  indications  that  it  was  of  a  malignant 
type.  The  respondent  testified  that  the  appellant,  when 
he  examined  her,  pronounced  it  a  cancer,  and  said  that  an 
operation  was  necessary,  and  the  sooner  performed  the 
better. 

The  appellant  himself  testified  that  she  then  looked 
weak  and  feeble,  was  short  of  breath,  complained  of  pains 
at  the  lower  part  of  the  abdomen,  of  tenderness  when  she 
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stepped  down  or  up  quickly,  or  received  a  jar  or  rub;  that 
on  coming  up  stairs  was  easily  tired  out  and  palpitation  of 
the  heart  ensued;  that  frequent  hemorrhages  had  occurred 
for  a  year  and  a  half  or  two  years,  irregular  and  profuse, 
so  much  so  that  at  times  she  had  fainted  from  loss  of 
blood,  and  that  she  had  been  in  her  bed  nearly  ten  days 
before  coming  to  see  appellant.  Upon  the  following  day 
the  appellant  made  a  digital  examination  and  found,  as  he 
testified,  a  tumor,  which  came  within  an  inch  of  the  sur- 
face, completely  filling  the  cavity  of  the  vagina,  but  could 
not  determine  by  touch  its  attachments;  that  it  filled  up 
the  whole  back  part  of  the  vagina  to  the  back  and  to  her 
right  side;  that  within  a  few  days  thereafter  he  removed 
it,  and  found  that  il  was  a  large  papular  outgrowth  spring- 
ing from  the  neck  of  the  uterus,  and  the  diseased  surface 
was  well  marked.  Portions  of  it  were  of  a  yellowish  tint, 
others  more  of  a  yellowish  red  or  pinkish;  that  it  bled 
profusely  by  simply  introducing  the  speculum;  that  it  was 
the  size  of  a  good-sized  orange;  was  not  round  like  an 
orange,  but  was  soft  and  papular  and  adapted  itself  to  the 
sack  or  tube;  and  that  in  removing  it  he  removed  ai>artof 
the  neck  of  the  uterus. 

Down  to  this  point  in  the  history  of  the  case,  as  shown 
by  the  testimony,  there  is  no  proof  whatever  which  would 
authorize  a  recovery  in  favor  of  the  respondent.  There 
can  not  be  even  a  pretense  that  the  appellant  thus  far,  in 
his  treatment  of  the  respondent,  in  any  particular  neg- 
lected his  duty.  That  the  resx)ondent  was  seriously  ill 
there  can  be  no  doubt,  and  her  disease  was  of  a  character 
which  demanded  prompt  and  skillful  attention.  It  was 
making  progress  and  would  soon  undermine  her  constitu- 
tion, if  it  had  not  already  done  so.  The  removal  of 
the  tumor  was  skillfully  and  successfully  accomplished, 
and  the  parts  affected  in  consequence  thereof  properly 
adjusted  and  treated.  Nor  can  it  be  maintained  that 
the  appellant  was  guilty  of  any  neglect  of  duty  after  the 
performance  of  the  operation,  so  far  as  concerned  his 
ostensible  employment     He  attended  strictly  to  all  the 
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incidental  matters,  carefully  removed  the  sutures  which  he 
bad  inserted,  endeavored  to  alleviate  pain,  and  diligently 
observed  and  assisted  the  healing  process  as  it  advanced. 
A  competent  and  experienced  surgeon  so  thoroughly 
appreciates  the  responsibility  of  his  position  that  he  would 
hardly  be  expected,  in  a  critical  case,  to  neglect  affairs  of 
vital  importance.  Besides,  those  who  practice  that  profes- 
sion are  not  devoid  of  the  kindly  sympathy  for  the  unfortun- 
ate which  is  possessed  by  other  people,  nor  of  an  unselfish 
desire  to  relieve  human  suffering  and  distress,  as  manj' 
would  seem  to  suppose.  They  undoubtedly  labor  under 
more  mental  anxiety  by  far  than  any  other  class,  and  their 
ambition  to  maintain  a  fair  fame  and  reputation  are  power- 
ful incentives  to  fidelity  in  the  discharge  of  such  sacred 
trusts  as  are  committed  to  their  care.  I  have  not  the  most 
remote  idea  that  out  of  the  whole  list  of  names  of  the 
prominent  physicians  called  as  witnesses  upon  the  trial  of 
this  case  one  would  be  found  whose  constancy  to  profes- 
sional duties  can  justly  be  suspected,  or  who,  under  any 
consideration,  would  neglect  them,  where  the  consequences 
would  be  likely  to  result  seriously.  This  confidence  doe*^^ 
I  not  arise  from  faith  in  the  superior  integrity  of  the  medical 

I  profession;  but  there  is  an  innate  desire  in  all  mankind  for 

I  success,  approbation  and  fame,  and,  when  encouraged  by 

such  a  training  as  is  usually  given  in  medical  schools, 
!  it  becomes  the  predominant  sentiment  of  the  mind,  and 

I  very  few  are  so  dull  or  stupid  as  not  to  be  actuated  by  its 

influence,  or  to  believe  that  it  can  be  realized  in  any  other 
way  than  by  the  exercise  of  active  vigilance  and  unremit- 
ting attention. 
The  respondent's  counsel  did  not  claim,  however,  at  the 
I  hearing,  that  the  appellant  was  negligent  in  the  respect 

!  above  alluded  to;  but  insisted  that  he  was*  negligent  in 

failing  to  discover  the  existence  of  the  respondent's  preg- 
nancy until  after  the  expulsion  of  the  foetus,  and  that  her 
condition  was  evident ;  also  that  he  negligently  and  un- 
skillfuUy  probed  the  uterine  cavity  with  a  metal  instru- 
ment, whereby  he  ruptured  the  foetal  membrane  and  tore 
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the  placenta,  on  account  of  which  the  foetus  died ;  that  he 
negligently  inserted  his  finger  in  the  uterine  cavity  and 
caused  needless  pain  and  suffering,  and  hastened  the  death 
of  the  foetus ;  and  that  he  negligently  suffered  the  dead 
foetus  to  remain  in  the  respondent's  body,  and  adminis- 
tered drugs  and  medicines  which  retarded  delivery  after 
labor  pains  had  commenced.  That  the  appellant  failed  to 
discover  the  pregnancy  of  the  respondent,  he  does  not  deny; 
but  that  her  condition  in  that  respect  was  evident,  he  does 
deny,  and  denies  also  all  the  alleged  acts  of  negligence  and 
unsMllfulness  above  referred  to ;  and  he  can  not  be  justly 
chargeable  with  any  negligence  or  unskillfulness  on  ac- 
count of  said  matters,  unless  it  is  shown  that  the  respond- 
ent's condition  of  pregnancy  was  so  apparent  that  it  could 
have  been  detected  by  the  exercise  of  reasonable  judg- 
ment and  intelligence  and  ordinary  diligence  on  his  part 
Without  such  a  showing  he  is  not  liable  to  any  such  impu- 
tation, even  though  he  had  done  all  of  said  acts. 

The  appellant  was  employed  to  treat  the  respondent  for 
a  malady  of  the  most  alarming  character.  It  was  appar- 
ently local,  but  most  probably  the  origin  of  numerous  ail- 
ments, and  was  of  such  a  nature  that  unless  arrested  her 
life  was  but  a  burden,  and  its  continuance  for  a  brief 
period  could  bei  no  more  than  a  miserable  existence.  Its 
prolongation  would  be  attended  with  excruciating  pain 
suffering  and  distress,  and  necessarily  be  brought  to  a 
speedy  close.  It  was  in  that  cx>ndition  the  appellant  found 
her,  and  he  viewed  her  case  from  that  standpoint.  The 
question  of  her  pregnancy  was  only  a  secondary  matter, 
and  his  treatment  would  not  have  been  varied  if  he  had 
known  it,  unless  he  did  probe  the  uterine  cavity,  as  the  re- 
spondent's counsel  allege,  but  which  he  emphatically  de- 
nied upon  his  oath,  administered  to  him  on  the  witness 
stand.  In  view  of  the  character  of  the  respondent's  sick- 
ness when  she  applied  to  the  appellant  for  treatment, 
what  earthly  reason  could  he  have  had,  after  learning  the 
history  of  her  case,  for  surmising  that  she  might  be  preg- 
nant?   The  tumor  with  which  she  was  afUcted  had  doubt- 
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less  been  developing  for  a  long  time;  it  was  of  the  size  of 
a  dollar  in  the  previous  April,  when  Mrs.  Dr.  Hnnt  exam- 
ined it,  and  then  caused  profuse  hemorrhage  from  the 
slightest  touch,  and  was  extremely  sensitive  to  pain.  That 
was  more  than  seven  months  before  her  application  to  the 
appellant  for  treatment  in  November,  and  we  must  pre- 
sume that  during  that  interval  the  disease  had  become 
more  aggravated;  yet  it  must  have  been  within  that 
period  of  time  that  she  conceived.  How  could  the  appellant 
have  thought  or  believed  that  under  those  circumstances  it 
was  possible  for  her  to  have  been  exposed  to  conception, 
either  that  she  could  have  endured  sexual  intercourse  on 
her  part,  or  that  her  husband  would  have  persisted  in  its 
indulgence?  After  the  removal  of  the  tumor  the  appel- 
lant had  still  better  grounds  for  supposing  that  there  was 
no  pregnancy.  He  had  then  good  reason  to  believe  that 
if  the  respondent  were  in  that  condition  the  operation 
would  produce  a  miscarriage,  and  as  it  did  not  have  that 
result,  it  was  a  convincing  circumstance  in  his  mind  that 
she  could  not  be  so.  The  removal  of  a  tumor  from  that 
locality  would  not  necessarily,  perhaps,  have  that  effect; 
but  in  this  case,  as  I  understand,  it  involved  the  removal 
of  a  part  of  the  neck  of  the  uterus,  and  in  the  debilitated 
condition  of  the  respondent,  and  in  view  of  the  extent  and 
complication  of  her  difficulties,  it  would  seem  impossible 
for  it  to  result  otherwise;  it  would  certainly  be  more  liable 
to  produce  a  miscarriage  than  the  digital  examination 
claimed  by  resik)ndent's  counsel  to  have  caused  it,  or  the 
employment  of  the  small  flexible  silver  probe  to  open  the 
orifice  to  the  uterus,  left  by  appellant  to  permit  the  dis- 
charge of  pus  or  other  matter  necessary  to  be  expelled. 

It  must  have  been  some  time  after  the  operation  before 
the  respondent  herself  had  any  idea  that  she  was  pregnant. 
In  her  testimony  as  a  witness  in  the  case  she  says,  after 
speaking  of  the  operation:  **He  did  not  dress  my  wound 
the  next  day,  but  the  third  day  he  did,  assisted  by  Mrs. 
Young.  And  he  came  on  then  for  some  ten  or  twelve  days 
*    *    *    and  then  he  left  and  did  not  come  again  probably 
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for  a  week  or  ten  days,  and  he  called  to  see  how  I  was, 
and  I  spoke  about  my  bloated  condition  at  that  time;  and 
he  thought  it  was  just  gas,  and  to  t-ake  some  simple  rem- 
edy to  throw  it  off,  etc.  And  I  called  him  back  about  two 
weeks  afterwards, — between  two  and  three  weeks  he  came 
back, — because  I  was  feeling  worse;  and  I  called  his  atten- 
tion then  that  I  was  still  worse,  ♦  ♦  «  and  I  felt  a 
movement,  and  it  seemed  rather  singular  to  me,  after  such 
an  operation  as  he  said  he  had  x>erformed,  that  I  should  be 
such  a  figure  as  I  was  in  fact,  for  I  could  scarcely  mistake 
myself,  though  of  course,  under  the  circumstances,  it  was 
impossible  to  think  of  such  a  thing,  ♦  ♦  ♦  and  he  gave 
me  an  examination,  and  said  it  was  nothing  but  bloat  aU 
the  time.  ♦  ♦  ♦  i  told  him  I  was  not  such  a  figure  be- 
fore I  had  the  operation,  and  asked  him  if  I  had  to  go  the 
rest  of  my  life  with  such  a  figure,  in  rather  a  light  manner, 
not  knowing  what  was  the  trouble." 

This  was  more  than  a  month  after  the  operation  was 
performed  according  to  the  respondent's  own  data,  and 
she  then  concluded  that  it  was  impossible  for  her  to  be 
with  child.  But,  about  the  twenty -seventh  day  of  Janu- 
ary, 1888,  she  seems  to  have  become  convinced,  in  her  o^va 
mind,  that  such  was  the  case,  and  that  she  could  not  be 
mistaken.  She  said  in  her  testimony.  ''I  told  Dr.  Jones 
— it  was  on  Friday,  and  I  may  be  a  little  mistaken  in  my 
date,  but  I  know  it  was  on  Friday  afternoon  that  I  first 
spoke  to  him  about  being  pregnant,  and  my  husband  also 
— and  he  said  it  was  utterly  impossible;  that  it  could  not 
be;  that  it  was  impossible  after  the  operation  he  had  per- 
formed for  me  to  be  in  that  condition;  and  he  laughed  at 
the  idea  at  fixst,  and  then  seemed  a  little  startled  before  he 
left  the  house,  and  examined  my  abdomen  externally— I 
presume  some  four  or  five  times — antl  there  was  a  move- 
ment; but  he  kept  saying  that  it  was  contraction  of  the 
muscles,  and  contraction  of  the  uterus;  and  every  time  he 
would  see  the  movement  after  that  *  it  was  contraction  of 
the  uterus  and  of  the  muscles;*  and  T  kept  telling  him 
it  could  not  be;  that  I  knew  I  was  pregnant,  and  told  him, 
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from  the  twenty-seventh  of  Jannaiy  until  I  was  delivered 
of  that  child,  that  I  was  confident  I  was  pregnant,  and  I 
never  could  give  up  the  idea;  and  he  said  that  he  could  not 
hear  the  foetal  heart  beat  himself;  he  would  bring  his 
brother  Will  up  on  Sunday  morning;  and  he  did,  and  he 
sounded  me,  and  he  said  it  was  nothing  but  gas,  or  tym- 
panitis." 

This  account  of  the  affair  does  not  differ  materially 
from  that  given  by  the  appellant  It  appears  from  his 
testimony  that  after  the  removal  of  the  tumor  he  attended 
upon  the  resi>ondent,  from  time  to  time,  for  a  Uttle  more 
than  a  month;  that  the  operation  did  nbt  restore  her  to 
health,  but  her  symptoms  were  much  better  and  he  dis- 
continued his  visits;  that  he  did  not  see  her  again  until 
about  the  nineteenth  of  January,  at  which  time  she  called 
at  his  office;  that  he  considered  her  very  much  improved, 
though  she  was  still  troubled  with  heartburn,  dyspepsia, 
and  complained  of  pain  in  the  lower  part  of  the  abdomen. 
The  appellant  then  renewed  his  visits,  and  during  this 
time  she  mentioned  having  experienced  a  movement  indi- 
cating pregnancy.  Her  husband,  also,  was  convinced  in 
his  mind  that  she  was  in  that  condition,  and  so  informed 
the  appellant.  The  latter,  however,  seems  to  have  been 
very  skeptical  upon  the  i)oint.  He  felt  certain  that  if  she 
had  been  so  the  opeiration  would  have  produced  a  miscar- 
riage; claimed,  from  the  history  of  the  case  given  him 
by  the  respondent,  that  it  was  not  possible  for  her  to  be 
pregnant  He,  however,  concluded,  in  order  to  satisfy 
himself  thoroughly,  that  he  would  make  an  examination 
for  indications  of  pregnancy,  and  have  his  brother,  William 
Jones,  who  was  a  regular  practicing  physician,  assist  him. 
That  about  the  first  of  February,  1888,  such  examination 
was  made;  that  they  found  that  the  abdomen  was  exceed- 
ingly tender,  due,  as  the  appellant  claimed,  to  the  disease 
and  to  peritonitis,  and  that  she  was  troubled  with  tympa- 
nitis, which  caused  excessive  bloat,  and  in  consequence  of 
which,  and  the  tenderness  of  the  abdomen,  neither  of  the 
tests,  by  percussion  or  ballottement,  as  physicians  term 
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them,  could  be  applied,  nor  were  they  able  to  discern  the 
beat  of  the  foetal  heart  This  examination  seemed  to  con- 
j5.rm  the  appellant  in  his  belief  that  no  pregnancy  existed, 
and  on  the  third  or  fifth  day  of  February  following— the 
evidence  is  ambiguous  as  to  which  one — ^he  proceeded  with 
the  operation,  in  which,  the  respondent's  counsel  allege,  he 
probed  the  uterine  cavity. 

The  appellant  claims  that  the  object  of  that  operation 
was  to  maintain  the  opening  to  the  uterus,  which  he  estab- 
lished when  he  removed  tiie  tumor,  in  order  to  admit  of 
the  discharge  therefrom  of  any  matter  necessary  to  pass 
off.  He  states  that  he  found  the  opening  partially  closed, 
and  that  mucous  had  collected,  which  it  was  necessary  to 
remove.  That  to  enable  him  to  ascertain  the  depth  of  the 
opening,  he  used  a  small  probe  made  of  pure  silver,  and 
flexible,  having  a  smooth  point;  that  by  means  of  which, 
with  a  small  piece  of  absorbent  cotton,  he  removed  the 
mucous,  but  that  the  probe  never  entered  the  uterine 
cavity;  that  he  called  the  next  day  and  ascertained  that 
the  operation  had  caused  no  trouble,  but  that  the  respond- 
ent still  complained  of  bloating,  constipatioa,  inability  to 
retain  food,  loss  of  appetite,  and  that  when  she  did  eat 
anything  it  distressed  her;  that  appellant  continued  his 
visits  up  to  the  twenty -fifth  of  February,  administering  to 
her  simple  medicines  to  alleviate  her  suffering;  that  he  did 
not  call  again  until  the  twenty-second  of  March  following; 
that  a  few  days  previous  to  that  time  the  respondent  had 
had  a  loss  of  fiuid,  and  her  bowels  were  more  distended; 
that  he  again  made  a  digital  examination  and  found  no 
change  in  the  neck  of  the  uterus;  that  he  called  again  on 
the  twenty-fifth  of  March,  and  found  that  the  fluid  had 
about  ceased  its  discharge,  but  that  the  respondent  was 
suffering  much  pain,  and  he  prepai'ed  a  watery  extract  al 
opium,  to  be  administered  by  suppository,  one  every  three 
hours;  that  about  the  twenty -eighth  of  the  same  month  the 
respondent  was  delivered  of  a  dead  foetus, 

Tliis  seems  to  have  been  the  first  incident  which  had  the 
effect  to  induce  the  appellant  to  believe  that  the  respond- 
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ent  had  been  pregnant  during  the  continuance  of  his  treat- 
ment He  had  tested  the  fluid,  and  concluded  that  it  was 
a  sort  of  water  menstruation.  She  had  not  for  a  long  time 
previous  had  regular  menstruation,  and  he  was  of  the 
opinion  that  this  watery  discharge  indicated  its  return. 
He  testified,  in  regard  to  the  last  operation  performed  by 
him,  that  it  occasioned  the  discharge  of  only  a  small 
quantity  of  blood.  The  respondent,  however,  testified 
that  she  flowed  a  long  time  afterwards;  "that  is,  the  princi- 
pal part  of  the  forenoon,  probably  until  along  about  three 
o'clock  in  the  afternoon,  some  three  hours;  I  might  have 
flowed  three  hours;  I  know  it  was  some  three  or  four  hours 
afterwards;  and  then  we  used  a  suppository,  and  it  quieted 
me."  And  George  Langford,  the  husband,  testified  that 
the  appellant  "shoved  the  probe  clear  in,  way  up  to  his 
hands;  his  hands  was  all  blood,  both  his  hands  was  full  of 
blood  when  I  gave  him  the  wash  basin  to  wash  him,  and 
the  towel."  In  answer  to  a  question  as  to  what  effect  the 
probe  had  upon  Mrs.  Langford  in  regard  to  flooding  or 
otherwise,  the  witness  stated:  "Why,  it  made  the  blood 
gush  right  out  into  the  blankets  and  the  clothes  and 
sponges  I  had  there."  The  witness  further  stated  that  he 
changed  it  two  or  three  times;  that  there  was  quite  a 
quantity  at  first;  it  wet  the  blankets  through,  and  the 
towels,  and  then  he  had  clothes  doubled  up  afterwards, 
and  he  changed  them  twice  before  it  got  down  to  its 
regular  courses;  that,  he  should  judge,  it  was  a  "couple" 
ol  hours  or  so.  That  this  was  a  highly  exaggerated  state- 
ment is  quite  evident  upon  its  face.  It  is  not  corroborated 
by  other  testimony,  nor  consistent  with  reason.  But  if  it 
were  entitled  to  full  credit  it  would  not  establish  the  two 
main  grounds  upon  which  the  action  was  founded — that 
the  appellant  was  negligent  in  failing  to  discover  the 
pregnancy,  or  that  he  destroyed  the  life  of  the  foetus. 
The  appellant  was  unfortunate  in  not  discovering  that 
the  respondent  was  pregnant,  as  it  is  apparent  that  her 
whole  case  was  sought  to  bo  built  upon  that  circumstance. 
Still,  it  does  not  appear  that  if  he  had  known  the  fact  his 
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treatment  of  her  would  have  been  different  from  what  it 
was.  It  was  necessary,  as  has  been  suggested,  to  remove 
the  tumor  whether  the  respondent  ^as  pregnant  or  not; 
and  that  the  appellant  performed  the  operation  skillfully 
and  successfully  the  evidence  shows  beyond  any  question; 
and  is  also  shown,  it  seems  to  me,  by  equaUy  as  cogent 
proof,  that  her  sickness  was  of  such  a  nature  as  to  baffle 
the  skill  of  a  physician  to  detect  the  pregnancy  by  any  of 
the  modes  known  to  medical  science.  Otiier  physicians 
might  have  been  more  successful,  might  possibly  have 
exercised  better  judgment  in  regard  to  the  matter,  but  it 
would  not  follow  that  the  appeUant  was  liable  to  damages 
for  malpractice. 

A  liability  in  such  a  case  does  not  attach  as  against  a  doctor 
any  more  than  it  would  against  a  lawyer  who  commits  an 
error  in  the  practice  of  his  profession.     The  law  exacts  the 
same  acquirements  and  duty  from  each— that  he  shall  pos- 
sess a  reasonable  degree  of  learning  and  skill,  and  exercise 
it  according  to  his  best  judgment    It  is  not  a  difficult  matter 
to  indicate,  from  a  retrospective  standpoint,  the  proper 
course  to  have  pursued  in  r^ard  to  affairs,  however  com- 
plicated they  may  have  been.     That  is  very  safe  ground  to 
occupy,  and  the  would-be  wise  and  sagacious  usually  have 
sufBcient  prudence  not  to  venture  upon  any  other.    They 
know  thoroughly,  and  can  point  out  accurately  and  decid- 
edly, what  course  should  have  been  pursued— after  the 
occurrence  to  which  it  related  has  transpired.     Nor  will 
they  hesitate  to  exact  from  the  one  charged  with  the  duty, 
and  who  undertook  its  performance  vrtth  no  light  save  that 
derived  from  study  and  experience,  as  perfect  and  com- 
plete d  compliance  therewith  as  though  it  were  undertaken 
in  the  full  light  of  subsequent  events.     If  the  conduct  of 
actors  in  important  transactions  were  to  be  judged  from 
such  a  basis  it  would  never  escape  criticism  and  censure, 
however  faithful  and  efficient  it  may  have  been,  as  there 
always  may  be  found  that  some  of  the  minor  details  of  the 
affair  have  not  been  observed  .with  due  nicety,  or  which 
could  not  have  been  obviated  or  omitted  by  the  adoption  d 
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other  methods.  Hence  it  would  be  unjust  and  unreason- 
able to  attempt  to  determine  the  merits  or  demerits  of  the 
mode  of  performance  of  a  transaction  from  such  a  view. 

The  respondent's  counsel  in  this  case  are  able  to  animad- 
vert upon  the  failure  of  the  appellant  to  discover  the  re- 
spondent s  condition  of  pregnancy,  and  to  draw  inferences 
therefrom  unfavorable  to  him.  They  can  speciously  and 
eloquently  urge,  after  the  development  of  the  affair,  that 
the  evidences  indicating  the  result  which  followed  were  so 
unmistakable  that  any  physician  could  have  easily  antici- 
pated it;  but  they  are  not  able  now  to  point  out  how  the 
appellant,  from  a  prospective  view,  could  have  ascertained 
the  fact  with  any  degree  of  certainty  under  the  peculiar 
circumstances  attendant  upon  the  respondent's  sickness. 
It  is  true  that  the  respondent  and  her  husband,  as  she  tes- 
tified, became  convinced  that  such  was  the  case,  and  so  in- 
formed the  appellant;  but  it  clearly  appears,  from  the  tes- 
timony of  both,  that  it  was  only  a  matter  of  conjecture 
with  them.  The  appellant  would  not  have  been  justified 
in  acting  upon  that  kind  of  information,  which,  in  effect, 
was  not  much  beyond  a  suspicion.  What  excuse  could  he 
have  made  for  suspending  his  treatment,  through  an  ap- 
prehension of  injury  resulting  to  the  foetus,  in  case  there 
were  one,  when  the  consequences  of  the  suspension  would 
of  necessity  be  serious.  It  was  highly  important,  as  any- 
one must  know,  that  the  opening  which  the  appellant  left 
in  the  uterus  for  the  discharge  of  matter  necessary  to  pass 
off,  should  be  maintained.  In  order  to  determine  in  regard 
to  the  existence  of  the  pregnancy,  the  appellant  was  com- 
pelled to  rely  upon  the  history  of  the  case,  upon  his  own 
knowledge  of  the  circumstances  and  surroundings  of  the 
affair,  and  upon  those  tests  established  from  observation 
and  experience  as  indications  of  it. 

Time,  however,  which  is  the  only  certain  proof  of  the 
correctness  of  any  theory,  showed  that  the  appellant's 
conclusions  were  wrong  in  that  particular;  but  that  did  not 
prove  him  guilty  of  unskillfulness  or  negligence.  He  did 
not  undertake,  in  his  treatment  of  the  respondent's  case, 
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that  his  judgment  was  infallible;  he  only  agreed  to  exer- 
cise his  best  judgment.  The  claim  of  respondent's  counsel 
that  the  appellant  negligently  and  unskillfuUy  caused  the 
death  of  the  foetus  is  very  flimsy  indeed.  There  is  no  tes- 
timony upon  that  point,  as  I  can  discover,  worthy  to  be 
dignified  by  the  name  of  '^evidence."  It  is  claimed  by 
said  counsel  that  the  appellant  entered  the  uterine  cavity 
with  a  probe,  consisting  of  a  metal  instrument,  punctured 
the  sack  of  water  containing  the  foetus  and  destroyed  the 
placenta;  but  the  claim  is  so  absurd,  as  I  view  it,  that  it 
is  hardly  entitled  to  consideration.  What  proof  is  there 
that  the  little  flexible  probe,  which  the  appellant  used  in 
clearing  out  the  opening  he  had  made  in  the  neck  of  the 
uterus,  when  he  removed  the  tumor,  ever  entered  the 
uterine  cavity  at  all?  George  Langford  swore,  in  an  un- 
couth and  apparently  reckless  manner,  that  **he  (refer- 
f erring  to  appellant)  shoved  it,  (the  probe),  way  up  to  his 
hands."  If  that  testimony  were  entitled  to  full  credence, 
it  would  not  prove  that  the  probe  entered  the  uterus,  or 
that  it  punctured  the  sack  of  water,  and  it  is  evident  that 
it  did  not  do  the  latter,  for  if  it  had  the  water  would  have 
flown  out  immediately.  The  witness  seemed  desirous  of 
leaving  the  impression  that  the  appellant  performed  a 
brutal  operation  upon  his  wife,  in  which  he  assisted.  The 
appellant  shows  how  the  operation  was  performed  and  for 
what  purpose,  and  the  manner  in  which  he  used  the  probe. 
The  claim  that  the  digital  examination  had  affected  the 
foetus  so  as  to  destroy  its  life,  is  absolutely  puerile.  Any- 
one at  all  conversant  with  anatomy  must  know  that  such  a 
consequence  would  be  almost  physically  imx)ossibla  The 
placenta  could  hardly  be  disturbed  by  such  an  examina* 
tion,  nor  the  sack  of  water  containing  the  foetus  be  thereby 
broken.  That  the  foetus  would  have  died  under  the  cir- 
cumstances of  the  respondent's  condition,  if  no  examina- 
tion had  been  had  after  the  removal  of  the  tumor,  is 
morally  certain.  It  could  not  be  expected  to  mature  in 
the  condition  of  the  respondent's  health;  she  evidently 
was  afQicted  with  chronic  peritonitis,  superinduced  by  a 
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cancerous  diathesis  —  which  involved  the  uterus.  Her 
efforts  to  disguise  her  deep-seated  malady  were  true  to 
womanly  instincts;  but  it  was  too  unmistakeable  to  be 
hidden.  The  long-continued  pain  in  the  abdomen,  the 
constant  suffering,  and  her  enfeebled  appearance,  be- 
trayed an  infinuity  which  no  innocent  dissimulation  could 
conceal. 

The  respondent's  oounsel  claim  that  there  was  suflScient 
evidence  of  the  appellant's  negligence  and  imskillf  ulness 
in  his  treatment  of  the  respondent  to  at  least  justify  the 
circuit  court  in  submitting  the  matter  to  the  jury.  If  that 
were  so,  said  court  had  no  other  alternative  The  prac- 
I  tace,  however,  of  leaving  the  jury  to  determine  such  cases 
i  has  been  permitted  often,  when  the  resix)nsibility  was 
!  really  upon  the  court.  It  is  wrong  and  unjust  to  the  med- 
ical profession  to  pursue  such  a  course;  it  tends  to  encour- 
age the  institution  of  suits  against  its  members  when  no 
grounds  exist  therefor.  A  physician,  in  the  treatment  of 
disease,  or  in  the  performance  of  surgical  operations,  does 
not  always  achieve  that  success  he  desires.  Circum- 
stances often  intervene  over  which  he  has  no  control, 
and  render  his  treatment  unsatisfactory.  This  is  more  es- 
pecially so  with  surgery.  It  frequently  happens,  in  the 
reduction  of  a  fracture  or  dislocation,  that  from  some 
cause,  for  which  the  surgeon  was  in  nowise  responsible, 
the  parts  of  the  broken  bone  have  not  properly  united, 
have  been  found  not  to  be  in  perfect  apposition,  or  the  dis- 
located joint  to  be  enlarged,  or  that  muscular  action  of  the 
limb  has  become  suspended,  or  the  limb  become  crooked; 
and  sometimes,  in  consequence  of  important  nerves  having 
been  severed  at  the  lime  of  the  fracture,  a  loss  of  sensa- 
tion of  the  parts  is  occasioned,  resulting  in  a  permanent 
numbness,  and  amputation  becomes  necessary.  In  a  ma- 
jority of  such  casos  the  party  injured  by  the  casualty  will 
claim  damages  against  the  surgeon  who  attended  upon 
him,  and  have  no  difficulty  in  having  an  action  instituted 
to  enforce  it>  prediratmg  his  cause  upon  alleged  negli- 
gence in  the  reduction  of  the  fracture  or  dislocation,  or  of 
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insufficient  support  to  the  broken  parts,  or  of  too  tight 
bandaging,  or  upon  some  other  pretext,  but  relying 
mainly  upon  the  deformity  of  the  limb  as  the  ground  for  a 
recovery;  and  generally,  through  the  sympathy,  prejudice 
or  stupidity  of  a  jury,  succeed  in  mulcting  the  defendant 
in  damages.  I  have  listened  to  the  trial  of  several  such 
cases,  participating  in  some  of  them  as  attorney,  and  I 
have  never  yet  heard  an  argument  in  favor  of  a  recovery 
that  did  not  consist  almost  entirely  in  commiserating  the 
unfortunate  plaintiff,  and  in  lampooning  and  ridiculing  the 
more  imfortunate  surgeon. 

The  average  juror  knows  very  little  about  such  matters. 
If  he  has  sufficient  discretion  to  understand  them  in  the 
outset,  he  will  lose  it  by  the  time  he  has  heard  the  expert 
testimony  and  the  summing  up  of  the  counsel  A  trial 
court  should  never  allow  a  case  of  malpractice  to  be  sub- 
mitted to  a  jury  unless  the  plaintiff  has  fairly  shown,  by 
competent  proof,  that  the  defendant  is  guilty  of  the  charge 
alleged  against  him.  I  am  satisfied  that  actions  of  that 
kind  against  physicians,  especially  surgeons,  are  liable  to 
incite  injustice,  and  are  detrimental  to  the  interests  of  the 
community.  Persons  who  devote  their  lives  to  the  study 
of  physiology  and  aii atomy,  with  a  view  to  relieve  the 
misfortunes  and  sufferings  of  mankind,  deserve  encourage- 
ment The  practice  of  bringing  that  charact-er  of  actions 
against  surgeons  of  acknowledged  skill  and  ability,  and 
subjecting  them  to  the  payment  of  large  sums  of  money, 
has  had  a  strong  tendency  to  induce  them  to  hesitate  about 
setting  broken  bones  or  performing  other  operations  essen- 
tial to  the  alleviation  of  human  misery,  and  if  not  checked, 
is  liable  to  drive  them  out  of  the  profession  and  leave  the 
performance  of  its  duties  to  irresponsible  quacks  and 
empirics. 

I  have  examined  the  evidence  in  this  case  carefully,  and 
am  of  the  opinion  that,  as  a  whole,  it  is  not  sufficient  to 
establish  that  the  appellant  was  unskillful  or  negligent  in 
respect  to  the  matters  alleged  in  the  complaint  The 
circuit  court  may  properly,  perhaps,  have  refused  the 
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non-suit  until  all  the  evidence  in  the  case  was  before  it, 
but  it  should  then,  upon  the  renewal  of  the  motion,  in  case 
it  were  renewed,  have  granted  it.  The  counsel  for  the 
appellant  did  not  renew  the  motion  in  terms,  but  contented 
themselves  by  requesting  the  court  to  give  the  following 
instruction:  ** There  is  no  evidence  in  this  case  that 
;  plaintiff  has  suffered  any  damages  at  the  hands  of  the 
I  defendant."  I  doubt  very  much  whether  this  mode  of 
I  raising  the  question  was  strictly  and  technically  the 
correct  one.  It  seems  to  me  that  the  appellant's  counsel 
should,  if  they  had  desired  tx)  raise  the  question  as  to  the 
sufficiency  of  the  evidence  to  be  submitted  to  the  jury, 
have  renewed  their  motion  for  a  non-suit,  or,,  possibly, 
they  might  have  had  the  right  to  move  the  court  to  direct 
the  jury  to  return  a  verdict  in  favor  of  the  appellant.  But 
as  to  that,  I  deem  it  unnecessary,  at  this  time,  to  express 
any  opinion. 

The  inquiry  to  Dr.  "W.  E.  Rinehart,  when  on  the  stand  as 
a  witness,  in  regard  to  what  he  said  to  J.  V.  Bridges, 
as  before  mentioned,  and  the  testimony  of  the  said 
Bridges,  purporting  to  be  what  the  witness  did  say  to 
him,  were  clearly  incompetent.  The  witness  was  called 
by  the  respondent,  and  testified,  after  refusing  to  describe 
the  symptoms  of  pregnancy  and  declining  to  give  expert 
testimony,  as  follows:  *'I  am  acquainted  with  Mr.  and 
Mrs.  Langford.  I  think  the  first  time  I  saw  her  was  in 
May,  1888.  I  was  called  in  consultation  with  Dr.  Frazer, 
and  possibly  Dr.  Kelley  or  Glisan,  I  forget  which,  and  we 
examined  her  to  ascertain  her  condition.  At  that  time  she 
was  very  weak,  and  suffering,  I  should  judge,  from  sub- 
acute peritonitis;  and  on  local  examination  we  discovered 
that  a  part  of  the  side  of  the  neck  of  the  womb  had  been 
removed,  possibly  a  third  of  it,  on  the  right  side.  I  don't 
know  what  it  might  have  resulted  from;  don't  know  that  I 
have  positively  any  opinion  as  to  what  it  resulted  from  in 
this  case;  it  might  result  from  blood  poisoning  in  cases, 
but  I  don't  know  what  was  the  cause  of  it  in  this  case. 
Did  not  at  that  time  discover  any  appearances  indicating 
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cancer;  did  not  at  that  time  think  she  was  affected  with 
cancer.  I  m^e  a  subsequent  examination  in  August,  1888. 
and  found  that  the  neck  of  the  womb  at  that  time  was 
considerably  hardened,  and  granulations  were  present, 
and  I  judged  from  her  condition  that  she  had  had  a  cancer, 
and  that  it  was  redeveloping;  bnt  on  account  of  the  length 
of  time  that  has  expired  since  then,  and  from  the  fact  that 
she  is  still  alive,  it  appears  as  though  she  did  not  have 
cancer;  still  I  could  not  say  positively;  my  opinion  is  now 
some  stronger.  In  July,  1888,  I  did  not  think  she  had  a 
can<»erous  condition.  I  had  the  same  opinion  then  I  bad 
after  the  first  examination;  I  felt  very  certain  there  was 
no  cancer.'*  This  is  the  substance  of  the  witness's  testi- 
mony before  the  said  inquiry  was  made. 

Section  838,  Civil  Code,  permits  the  party  producing  a 
witness  to  contradict  him  by  other  evidence,  and  to  show 
that  he  has  made  at  other  times  statements  inconsistent 
with  his  present  testimony;  but  that  section  does  not  allow 
the  party  to  inquire  about  matters  regarding  which  the 
witness  has  not  given  any  testimony,  or  testimony  of  a 
v/eak  and  unsatisfactory  character,  and  then  prove  his 
statements  made  at  another  time  in  reference  to  such 
matters.  The  intent  of  the  provision  was  to  allow  a  party 
producing  a  witness  who  testifies  adversely  to  him  regard- 
ing some  matter  which  directly  affects  the  merits  of  the 
case,  to  impeach  such  testimony  in  the  manner  there 
pointed  out.  The  object  of  the  section  was  to  prevent  the 
party  from  being  prejudiced  by  the  evidence  of  his  own 
witness.  He  may,  of  course,  call  his  attention  to  any 
statements  he  may  have  made  at  other  times,  for  the 
purpose  of  refreshing  his  memory,  but  he  has  no  right  to 
ask  him  about  his  having  made  some  statement  at  another 
time,  favorable  to  the  party's  side  of  the  case,  which  the 
witness  has  given  no  testimony  in  regard  to;  nor,  a  fortiori, 
to  prove  what  that  statement  was.  The  Code  certainly  did 
not  intend  to  permit  a  party  to  get  in  testimony  as  a  make- 
weight, in  support  of  his  cause  of  action  or  defense,  hy 
such  a  course;  and  that  evidently  is  the  character  of  the  said 
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statement.  To  allow  a  party,  after  calling  him  as  a  witness 
and  failing  to  elicit  from  him  any  advantageous  testimony, 
to  prove  that  the  witness  at  some  other  time  and  place  had 
made  statements  favorable  to  the  claim  of  the  party,  is  a 
strange  mode  of  securing  proof.  It  would  be  a  kind  of 
evidence  which  I  could  not  distinguish  from  hearsay. 
Counsel  for  appellant  cited  a  number  of  authorities  to 
show  that  such  a  course  was  not  permissible;  but  I  think 
that  the  bare  statement  of  the  proposition  is  a  sufficient 
refutation  of  its  correctness.  If  it  were  proper,  a  case 
could  be  made  out  many  times  by  proof  of  what  third 
persons  had  said;  it  would  only  be  necessary  to  call  the 
persons  as  witnesses  and  attempt  to  show  by  them  the 
substance  of  the  matter  embraced  in  the  statements,  and 
having  failed  in  that,  then  to  prove  what  such  persons  had 
said  at  another  time  and  place,  when  they  wore  not  under 
oath,  and  obtain  the  benefit  of  that  as  direct  evidence  of 
the  fact.  Such  a  construction  would  enable  parties  to 
employ  as  a  sword  what  was  intended  as  a  shield.  Instead 
of  availing  themselves  of  the  benetits  of  the  statutory  rule 
in  order  to  avoid  the  effect  of  damaging  testimony  given 
against  them  by  a  witness  called  to  prove  a  fact  in  their 
favor,  they  could  make  use  of  it  for  the  direct  purpose  of 
establishing  the  fact.  It  is  enough  to  say  that  the  legisla- 
ture never  intended  by  said  provision  of  the  CJode  to  adopt 
any  such  absurdity. 

The  api)ellant's  counsel  urge,  with  much  forc«  and  rea- 
son, that  exceptions  to  certain  instructions  given  by  the 
court  to  the  jury  were  well  taken.  Said  instructions  were 
as  follows:  '*  Some  of  the  testimony  introduced  is  t  he  opin- 
ion of  experts,  physicians,  surgeons  and  nurses.  The  law 
allows  the  opinion  of  the  witness  on  questions  of  science 
and  art  to  be  heard  in  evidence  when  the  witness  is  skilled 
in  such  science  or  art.  Such  evidence,  however,  is  to  be 
received  with  caution.  The  opinion  of  an  expert  on  the 
question  of  medical  or  surgical  practice  shouJd  be  based 
on  facts.  In  this  case  the  experts  have  testified  upon  hy- 
pothetical statements  of  fact,  or  upon  the  assumption  that 
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the  fa^:ts  alleged,  and  concerning  which  other  witnesses 
have  testified,  are  true.  The  value  of  the  oj^inion  of  those 
experts  must  be  estimated  by  considering  how  far  the  facte 
as!3iiiiied  have  been  substantially  proven  by  the  testimony 
in  the  case,  and  what  appears  to  be  the  knowledge,  skill 
and  experience  of  the  experts  themselves."  Also,  **This 
is  a  case  whore  the  amount  of  the  damage  is  left  in  the 
main  to  the  discretion  of  the  jury.  That  discretion,  how 
ever,  ought  to  be  exercised  wisely,  and  not  with  any  pas- 
sion, prejudice  or  sympathy;  but  it  should  be  a  sound  and 
wise  discretion;  and  if  you  find  that  there  was  gross 
misconduct  and  wilful  negligence  on  the  part  of  the  de- 
fendant in  this  case,  then,  besides  what  would  be  merely 
compensatory  damages,  if  ascertained,  you  would  be 
authorized  (provided  such  a  state  of  facts  clearly  ex- 
isted) to  find  also  what  might  be  called  aggravated  dam- 
ages, —something  beyond  compensation.  But  if  the  cause 
of  action,  if  any,  proven  to  you,  be  the  result  of  honest 
mistake  or  slight  negligence  and  oversight  that  is  not  alto- 
gether excusable  and  yet  is  not  intentional,  then  the 
measure  of  damages  ought  to  be  limited  to  something  Uke 
compensation,  considering  the  trouble,  pain  and  suffering, 
if  any,  which  the  plaintiff  has  suffered  from  such  negli- 
gence or  mistake. " 

It  is  contended  by  the  said  counsel,  in  regard  to  the 
former  instruction,  that  the  portion  thereof  which  is  to 
the  effect,  that  the  opinion  of  a  witness  on  questions  of 
science  and  aii,  where  the  witness  is  skilled  in  such  science 
or  art,  given  as  evidence  in  a  case,  is  to  be  received  with 
caution,  is  erroneous.  Said  counsel  maintain  that  such 
eviden(*e  is  entitled,  to  due  weight,  and  cite  Atchison,  T,  & 
S.  R  R.  ^Co.  V.  Theel,  4  Pac.  R.  352;  Getchell  v.  Hill,  21  Mmn. 
464;  Wood  v.  B:ik^r.  IH  N.  W.  R3p.  597;  Carter  v.  Baker,  1 
Saw.  R.  525,  and  ^'everal  other  cases  in  support  of  their 
position.  They  also  insist  that  said  court,  under  §  200, 
Civil  Code  of  Oregon,  had  no  right  to  comment  on  the 
effect  of  such  testimony  any  more  than  upon  other  testi- 
mony.    It  would  rather  seem,  from  the  reading  of  the  in- 
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struction,  that  the  cour'*'  did  not  intend  to  determine  that 
expert  testimony  in  such  a  case  should  bo  received  with 
caution  because  it  was  inherently  weak,  but  tor  the  reason 
that  the  opinions  of  the  witnesses  were  not  based  upon 
facts,  but  were  based  upon  hypothetical  statements  of 
facts,  or  upon  the  assumption  that  the  tacts  alleged  and 
concerning  which  the  witnesses  tes tilled  were  true.  If  I 
am  correct  in  this,  then  the  court  was  unfortunate  in  its 
selection  of  the  language  emploved.  Basing  the  opinions 
of  the  witnesses  upon  hypothetical  statements^  of  facts 
did  not  affect  the  character  of  the  testimony  as  to  its 
strength  or  weakness.  The  jury  were  not  to  apply  the 
testimony  at  all  unless  they  found  that  the  supposed  fact^ 
were  real ;  and  if  they  determined  that  such  was  the  case 
then  '*the  opinions  would  have  been  based  upon  facts  ' 
That  was  the  very  question  for  the  juiy  to  determine, 
whether  the  opinions  were  based  upon  fact*  or  not.  The 
opinions  would  have  force  only  a<'.cording  to  the  decision 
of  the  jury  upon  the  preliminary  question.  If  che  court 
had  instructed  the  jury  not  to  consider  the  opinions  of  the 
medical  experts  as  evidence,  unless  they  found  that  the 
facts  upon  which  the  opinions  were  predicated  existed  as 
assumed,  it  would  have  been  highly  proper ;  but  instruct- 
ing them  that  such  evidence  was  to  be  received  with  cau- 
tion, under  the  view  above  suggested,  was  misleading.  I 
think  that  character  of  evidence  stands  upon  the  same 
footing  as  any  other.  The  Code,  §-706,  and  subdivision  9 
thereof,  provides,  in  effect,  that  ohe  opinion  of  a  witness 
on  a  question  of  science,  art,  or  trade,  when  he  is  skilled 
therein  may  be  given  in  evidence  on  the  ^rial;  and  it  makes 
no  distinction  between  that  character  of  e\idence  atid  any 
other.  I  do  not  see,  therefore,  by  what  authority  1lie  cir- 
cuit court,  if  it  had  so  intended  could  hold  that  such  evi* 
dence  should  be  received  with  caution. 

The  point  of  the  objection  of  the  appellaat*s  counsel  to 
the  latter  instruction  is  that  there  wa^-:  no  evidence  in  the 
case  which  justified  the  circuit  court  in  charging  the  jury 
that  if  they  found  that  there  was  gross  misconduct  and 
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wilful  negligence  on  the  part  of  the  appellant,  then, 
besides  what  would  be  merely  compensatoiy  damages, 
they  were  authorized  to  find  aggravated  damages.  The 
view  I  have  taken  of  the  evidence  herein,  as  before  shown, 
fully  sustains  the  counsel's  said  objection.  I  do  not  think 
the  evidence  shows  that  the  appellant  was  guilty  of  any 
misconduct  or  negligence  in  the  premises,  much  less  gross 
misconduct  and  wilful  negligence.  The  two  instructions 
above  set  out  were  clearly  erroneous  in  the  particulars 
referred  to.  The  respondent's  counsel,  however,  contend 
that  neither  of  the  exceptions  ought  to  be  considered,  as 
each  of  them  is  to  the  whole  instruction  instead  of  being 
to  the  portion  thereof  claimed  to  be  faulty.     The  genenil  , 

rule  is  that  an  exception  to  an  entire  instruction  can  not  | 

be  sustained,  unless  the  instruction,   taken  as  a  whole,  j 

is  bad.     Counsel  should,   in  such  cases,    except  to  tho  \ 

special  i)ortion  of  the  instruction  claimed  to  be  erroneon.s.  , 

That  course  would  call  the  attention  of  the  trial  court  I 

directly  to  the  point  raised.  I  very  much  doubt  whether 
either  of  the  said  exceptions  was  suflSciently  specific;  but 
under  the  view  tuken  of  the  case,  it  is  not  necessary 
to  express  an  opinion  upon  that  question. 

The  judgment  appealed  from  will  be  reversed.  Ordi- 
narily such  a  disposition  of  a  case  is  followed  by  an  order 
rpuianding  it  to  the  court  below  for  a  new  trial;  but,  under 
the  peculiar  circumstances  existing  in  this  case,  such  order 
will  not  be  made.  lt>  will  be  remanded,  however,  with 
directions  to  dismiss  the  complaint. 


[  Filed  January  9,  1890.  ] 

MESSINGER    &    SMITH,    Respondents,    v.    WATSON, 
HUME  &  WATSON,  et  al..  Appellants. 

Per  Curiam. —As  this  involves  no  princ'plc  of  law  noi 
already  passed  upon  by  the  court,  but  depends  for  its 
proper  determination  wholly  upon  the  facts,  it  is  enough 
to  say  that  our  examination  of  it  leads  us  to  the  conclusion 
that  the  findings  of  the  court  below  are  sustained  by  the 
evidence,  and  that  its  decree  must  be  aflarmcd. 
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ANTHONY  HYDE,    Respondent,  v.    PATRICK    HOL- 
LAND, ET  AL.,  Appellants. 

Caub  AvTTtoYVD.—Thcmpton  t.  Wolf,  8  Or.  455,  referred  to  and  approved. 

Frk-khption  Claim— Sale.— Where  a  party  has  fully  complied  with  all  of  the  require* 
roents  of  the  laws  of  the  United  States  granting  pre-emptions  to  the  settlers  upon 
the  public  lands,  and  has  paid  the  purchase  money  for  the  land  settled  upon,  made 
final  proof  and  received  the  receiver's  certificate,  such  person  may  sell  the  lauds  thus 
acquired  before  the  issuance  of  a  patent,  and  the  patent  when  issued  inures  to  the 
benefit  of  his  grantee. 

QuERBAL— FossBfisioM— WHrrREB  Advbrsb  Bbforb  PATENT  IsBUBS.— Can  ono  hold  a 
tract  of  land  adversely  before  the  issuance  of  a  patent  therefor  by  the  United 
States,  in  cases  where  a  patent  is  necessary  to  pass  title? 

Appeal  from  the  circuit  court  for  Multnomah  county. 

This  is  a  suit  to  quiet  the  title  to  certain  parcels  of  land 
situate  in  Multnomah  county,  Oregon.  The  plaintiff  pleads 
the  necessary  facts  to  bring  his  case  within  §  504,  Hill's 
Code.  The  defendants  all  made  default  except  Margaret 
and  Patrick  Holland.  Their  answer  denies  the  plaintiff's 
allegations,  and  then  alleges  that  the  defendant  Mar- 
garet Holland  is  the  owner  and  in  the  possession  of  said 
premises.  Said  answer  further  alleges  that  the  defendant 
Margaret  Holland  has  been  in  the  adverse  possession  of 
the  same  for  more  than  ten  years  next  before  the  com- 
mencement of  this  suit.  The  new  matter  in  the  answer 
was  denied  by  the  reply.  Upon  the  trial  the  plaintiff 
offered  in  evidence  a  patent  from  the  United  States 
to  Patrick  Holland,  dated  August  20,  1884,  for  the 
S.  E.  i  of  section  23,  T.  1  N.,  R.  1  E.  of  Willam- 
ette meridian.  (2)  A  certified  copy  of  the  record  of 
a  deed  of  general  warranty,  executed  by  Patrick  Hol- 
land and  Margaret  Holland,  his  wife,  datod  September 
19,  1871,  conveying  to  the  plaintiff,  for  the  consideration 
of  14,000,  the  E.  i  of  N.  W.  i  of  section  23,  T.  1  N.,  R.  1  K, 
excepting  one  acre  theretofore  conveyed  to  Mamie  J.  Atkin- 
son, and  two  acres  to  W.  S.  Chapman,  the  tract  containing 
seventy -seven  acres.  (3)  Certified  copy  of  the  record  of 
deed  of  general  warranty,  executed  by  Holland  and  wife  to 
plaintiff,  for  the  consideration  of  $2,500,  dated  February 
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10,  1872,  conveying  to  him  the  N.  W.  i  of  the  N.  E.  i 
of  section  23,  T.*  1  N.,  R.  1  E.,  containing  forty  acres  (4) 
Certified  copy  of  the  record  of  deed  executed  by  Patrick 
Holland  and  wife  to  the  plaintiff,  dated  April  17,  1872,  con- 
veying to  him,  for  the  consideration  of  $2,500,  the  N.  W.  i 
of  the  N.  E.  i  of  section  23,  T.  1  N.,  R.  1  E.,  containing 
forty  acres,  which  deed  was  dated  April  17,  1872.  (5) 
Certified  copy  of  the  receiver's  certificate,  numbered  1,055, 
issued  at  the  land  office  at  Oregon  City,  dated  July  19. 
1871,  acknowledging  the  receipt  of  $200  in  full  payment 
for  the  N.  W.  i  of  section  23,  T.  1  N.,  R.  1  E.,  containmg 
one  hundred  and  sixty  acres,  and  upon  which  was  endorsed 
an  assignment  and  transfer  to  the  plaintiff  of  all  the  right 
and  title  of  the  said  Patrick  Holland  to  the  land  therein 
described,  dated  April  17,  1872.  The  original  deeds  from 
Holland  and  wife  to  the  plaintiff  were  also  offered  in  evidence, 
(6)  Certified  copy  of  the  record  of  the  deed  from  Patrick 
Holland  and  wife  to  W.  S.  Chapman,  dated  September  1, 
1871,  conveying  the  two  acres  of  land  which  were  excepted 
out  of  the  plaintiff's  first  deed.  (7)  Certified  copy  of  the 
record  of  deed  from  W.  S.  Chapman  to  the  plaintiff,  dated 
September  3,  1872,  for  the  two  acres  last  above  mentioned. 
Amongst  other  findings  made  by  the  court  below  were  the 
following:  (10)  That  said  premises  are  wild,  unenclosed 
and  unimproved  lands,  and  no  one  was,  at  the  time  of  the 
commencement  of  this  suit,  or  is  now,  living  upon  them. 
(11)  That  the  plaintiff  is  now,  and  was  at  the  commence- 
ment of  this  suit,  and  has  been  since  he  purchased  said 
premises  aforesaid,  and  for  more  than  ten  years  prior  to 
the  commencement  of  this  suit,  in  the  possession  of  said 
premises,  and  of  all  thereof,  and  has  paid  all  the  taxes 
thereon,  except  for  one  year,  which  were  paid  by  the 
defendant  Margaret  Holland.  And  the  said  plaintiff  is 
the  owner  in  fee  simple  of  said  lands.  (12)  That  said 
defendants.  Margaret  and  Patrick  Holland,  have,  at  divers 
times  since  said  patent  was  issued,  caused  wood  to  be  taken 
from  said  premises,  and  have  built  a  small  cabin  for  wood- 
choppers,  but  said  premises  were  unoccupied  at  the  time 
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the  suit  was  brought;  that  said  acts  of  said  Holland  were 
in  the  nature  of  trespass,  and  did  not  amount  to  posses- 
sion. A  decree  was  entered  in  favor  of  the  plaintiff,  from 
which  this  appeal  was  taken. 

Charles  H,  Carey  and  W.  L,  Nutting,  for  Appellants. 

Joseph  SimoUy  for  Respondent. 

Strahan,  J. — ^A  preliminary  question  was  presented  by 
the  appellants  on  the  argument  here,  and  that  was  that  the 
plaintiff  had  no  such  possession  as  would  enable  him  to 
maintain  this  suit  under  §  504,  Hill's  Code.  The  only  pos- 
session which  the  plaintiff  shows  is  constructive  posses- 
sion, which  follows  the  legal  title,  and  that  was  held  to  be 
sufficient  by  this  court  in  Thompson  v.  Woolf,  8  Or.  455. 

2.  The  appellants  next  contend  that  at  the  time  they 
made  their  deeds  to  the  plaintiff  their  title  to  the  lands  was 
inchoate,  and  was  not  a  vendible  title;  that  inasmuch  as 
the  patent  was  issued  to  Patrick  Holland  after  the  date  of 
such  deeds,  his  title  thus  acquired  remained  in  him  and 
never  passed  to  his  grantee.  Whether  Holland's  inchoate 
title  passed  to  his  grantee  under  his  warranty  deeds, 
or  whether  he  is  estopped  by  his  deeds  from  claiming  it, 
the  result  is  the  same.  In  neither  event  would  he  have 
any  interest  in  the  premises.  Leims  v.  Witherell,  31  N.  W. 
Rep.  356;  Afyers  v.  Croft,  13  Wallace,  291;  Orr  v.  Stetoart,  67 
Cal.;  275  Callahan  v.  Davis,  2  S.  W.  Rep.  216;  Boggan  v. 
Ried,  20  Pac.  Rep.  425;  Lang  v.  Morey,  42  N.  W.  Rep.  88; 
Smith  V.  Etoing,  23  Fed.  Rep.  741;  Richards  v.  Snyder,  11 
Or.  501;  Wilson  v.  McEioen,  7  Or.  87;  2  Estoppel,  and  Res 
Judicata,  §§  671,  672. 

8.  The  only  remaining  question  arises  out  of  the  an- 
swer of  the  defendant  Margaret  Holland  setting  up  the 
statute  of  limitations  as  a  defense  to  this  suit.  I  have 
looked  into  this  evidence  and  do  not  think  enough  is  shown 
to  establish  the  adverse  possession  relied  upon.  An  occa- 
sional entry  upon  another's  land,  and  the  cutting  and  car- 
rying away  of  timber  growing  thereon,  are  not  enough  to 
coastitute  adverse   possession.     Such   acts  aloue  do  not 
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constitute  possession.  They  have  no  continuity,  and  could 
only  be  regarded  as  several  trespasses  upon  another's  land 
But  while  not  necessary  to  a  decision  of  this  case,  it  may 
be  queried  whether  there  is  not  another  question  presented 
by  this  record  which  is  equally  decisive  against  the  de- 
fense set  up  by  Margaret  Holland.  This  suit  was  com- 
menced on  the  second  of  August,  1887.  Patrick  Holland's 
patent  was  issued  August  20,  1884,  and  a  patent  was  neces- 
sary to  divert  this  title  out  of  the  United  States  in  this 
case.  If  Margaret  Holland's  possession  wcs  adverse, 
when  did  the  statute  of  limitations  begin  to  run?  Could  it 
commence  to  run  while  the  legal  title  still  remained  in  the 
United  States,  or  only  after  the  issuance  of  the  patent? 
In  Gibson  v.  Chouteau,  13  Wall.  92,  the  court  said:  "With 
the  legal  title,  when  transferred,  goes  the  right  to  possess 
and  enjoy  the  land,  and  it  would  amount  to  a  denial  of  the 
power  of  disposal  in  congress  if  these  benefits  which 
should  follow  on  the  acquisition  of  that  title  could  be  for- 
feited because  they  were  not  assorted  before  that  title  vas 
issued." 

And,  in  conclusion,  the  court  said  in  the  same  case: 
•'But  neither  in  a  separate  suit  in  a  federal  court,  nor  in 
an  answer  to  an  action  of  ejectment  in  a  State  court,  can 
the  mere  occupation  of  the  demanded  premises  by  plain- 
tiffs or  defendants  for  the  period  prescribed  by  the  statute 
of  limitations  of  the  State  be  held  to  constitute  a  sufficient 
equity  in  their  favor  to  control  the  legal  title  subsequently 
conveyed  to  others  by  the  patent  of  the  United  States, 
without  trenching  upon  the  power  in  the  disposition  of  the 
public  lands.  That  power  cannot  be  defeated  or  obstructed 
by  any  occupation  of  the  premises,  before  the  issue  of  the 
patent,  under  State  legislation,  in  whatever  form  or  tri- 
bunal such  occupation  be  asserted."  And  such  seems  to  be 
the  effect  of  Wilcox  v.  McConnelly  13  Peters,  498;  Irvine  v. 
Marshall^  20  How.  558;  TAndsey  v.  Miller,  6  Peters,  667;  and 
in  Buswell  on  Limitations  and  Adverse  Possession,  §  252, 
it  is  said:    **No  length  or  kind  of  occupation  prior  to  tha 
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issuing  of  a  United  States  patent  will  be  effectual  to  create 
an  adverse  possession  as  against  the  patentee. " 

So  that  in  either  view  of  the  subject  the  decree  of  the 
court  below  was  right  and  must  be  affirmed. 


[  FlledJanuary  13.  1890.1 
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Actio*  to  Rkcover  Mihino  Claim— AppbaIz—Undertakiwo.— In  appealing  ftt)m  the        89     71 
Jud{^2ncnt  of  a  justice  of  the  peace  in  an  action  to  recover  the  posbession  of  a  mln* 
lug  claim  under  the  Code,  an  undcrtalcing  given  in  accordance  with  i  9182  thereof 
is  suihcicnt,  not  only  for  a  stay  of  prGiceedlngs  on  the  Judgment,  but  for  an  appeal 
u  well. 

UwDERTAKiKo— AMorNT  FIXED  BY  JUSTICE— PRESUMPTION.— Where  the  justicc  of  the 
peace  fixed  the  amount  of  the  undertaking  In  such  case,  it  will  be  presumed  that 
he  fixed  an  amount  sufficient,  in  his  Judgment,  to  compensate  the  adverse  party  for 
the  upe  or  profits  of  the  claim  during  the  pendency  of  the  appeal,  and  for  the  costs 
and  diiibursements  of  the  action  in  the  appellate  court,  including  the  costs  and  dis* 
bursementa  of  the  action  which  would  accrue,  as  well  as  those  which  had  already 
accrued. 

Motion  to  Dismiss  Must  Distinctly  Point  Out  Defect  or  Error.— A  motion  to  dls-    - 
XDiss  an  appeal  for  a  technical  error  or  defect  in  the  proceedings  should  not  be 
entertained  by  the  appellate  court  nnless  such  error  or  defect  is  specifically  and 
definitely  pointed  out  in  the  motion. 

Care  in  Jitdgment.— Where  ret^pondents  filed  a  motion  to  dismiss  an  appeal  to  the 
supreme  court  fVom  a  Judgment  of  a  circuit  court  upon  the  grounds  of  an  alleged 
defect  in  the  undertoking.  and  the  certificate  of  the  clerk  of  the  circuit  court  to  the 
transcript  showed  that  an  undertaking  had  been  given,  with  a  surety  named 
therein,  and  that  the  undertakmi;  was  given  for  an  appeal,  and  for  a  stay  of  pro- 
ceedings also,  as  provided  in  subdivision  1  of  §  Ml  of  the  Code,  and  there  was  no 
authenticated  proof  as  to  the  terms  and  conditions  of  the  undertaking; 

Bdd,  that  the  appellate  court  would  not  consider  the  motion. 

Appeal  from  a  decision  of  the  circuit  court  for  the 
county  of  Linn,  dismissing  an  appeal  to  that  court  from  a 
jud^nnent  of  the  justice's  court  for  East  Albany  precinct, 
county  of  Linn,  State  of  Oregon,  rendered  in  an  action  to 
recover  the  possession  of  a  certain  mining  claim. 

The  circuit  court  dismissed  the  appeal  from  the  justice 
court  on  the  grounds  of  the  alleged  insufficiency  of  the  un- 
dertaking  given  upon  the  apx)eaL  The,  amount  of  the 
undertaking  was  fixed  by  the  justice's  court  at  the  sum  of 
1500.  It  was  executed  by  the  appellant  and  a  surety,  and 
was  to  the  effect  tlat  the  appellant  would  pay  all  dama jes, 
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costs  ano  disbursements  that  might  be  awarded  against 
him  on  the  appeal,  and  would  compensate  respondents  for 
the  use  and  profits  of  the  mining  claim  during  the  pend- 
ency of  the  appeal,  and  pay  the  costs  and  disbursements 
of  the  action.  After  the  transcript  of  the  judgment  and 
proceedings  of  the  circuit  court  were  filed  in  the  supreme 
court,  the  respondent's  counsel  filed  a  motion  in  that  court 
to  dismiss  the  appeal  from  the  circuit  court,  upon  the 
grounds,  us  stated  in  the  motion,  that  the  pretended  under 
taking  upon  the  appeal  Imiited  the  liability  of  the  appel- 
lant and  his  surety  to  the  sum  of  $500  for  the  damages, 
costs  and  disbursements  of  his  appeal,  pnd  has  not  given 
any  undertaking  therefor  as  required  by  law.  The  certifi- 
cate of  the  clerk  of  Linn  county  to  the  transcript  shows 
that  the  appellant  filed  his  undertaking,  with  surety,  whose 
name  is  given,  on  the  twenty -sixth  day  of  March,  1889,  and 
that  said  undertaking  was  given  by  the  appellant  for  a  stay 
of  proceedings  and  appeal  only.  There  is  a  paper  also 
with  the  transcript  purporting  to  be  a  copy  of  an  under- 
taking on  appeal  to  the  supreme  court.  It  is  to  the  effect 
that  the  circuit  court  had  fixed  the  amount  of  the  under- 
taking at  $750,  and  that  therefore  the  appellant  and  surety 
undertook  in  that  sum  to  compensate  respondents  for  the 
use  and  profits  of  the  mining  claim  during  the  pendency 
of  the  appeal,  and  for  costs  and  disbursements  of  the  ac- 
tion; that  he  would  not  commit  waste,  etc.,  and  if  the  judg- 
ment were  affirmed  he  would  pay  the  value  of  the  use  of 
the  mining  claim  until  the  delivery  of  the  possession 
thereof;  and  they  undertook,  in  the  further  sum  of  $500, 
that  the  appellant  would  pay  all  damages,  costs  and  dis- 
bursements which  might  be  awarded  against  him  on  the 
appeal. 
The  motion  and  appeal  were  heard  together. 

J.  K,  Weatherford  and  (7.  E.  Wolverton^  for  Appellant. 

JF.  B.  Bilyeii  and  Tilmon  Ford,  for  Bespondents, 
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Thayer,  C.  J.— The  undertakiBg  on  appeal  to  the  cir- 
cuit court  from  the  justice's  court  was  executed  in  accord- 
ance with  section  2182,  chapter  13,  Code,  which  provides 
that  an  undertaking  for  stay  of  proceedings  in  such  a  case 
must  be  in  such  an  amount  as  may  be  deemed  sufBcient  to 
compensate  the  plaintiff  for  the  use  or  profits  of  the  claim 
during  the  pendency  of  the  appeal,  and  for  costs  and  dis- 
bursements of  the  action;  and,  we  think,  was  sufScient  not 
only  as  a  stay,  but  for  the  purposes  of  an  appeal  A 
further  clause  in  the  undertaking  that  the  appellant  would 
pay  all  costs  and  disbursements  that  might  be  awarded 
against  him  on  the  appeal  would  not  have  augmented  the 
obligation  it  already  imposed.  The  amount  of  the  under- 
taking, as  determined  by  the  justice,  must  be  deemed  suffi- 
cient to  cover  the  costs  and  disbursements  of  the  action, 
as  well  as  to  compensate  the  plaintiff  for  the  use  or  profits 
of  the  claim  during  the  pendency  of  the  appeal,  which 
would  necessarily  include  all  costs  and  disbursements 
that  might  be  awarded  against  the  appellant  on  the  appeal .  *' 
The  law  does  not  require  a  vain  thing.  Counsel  for  respond- 
ents contend,  however,  that  the  terms  **  costs  and  disburse- 
ments of  the  action, "  as  used  in  said  §  2182  of  the  Code,  only 
include  the  costs  and  disbursements  of  the  trial  in  the  jus- 
tice's court.  If  the  legislature  had  so  intended  it  woidd  have 
said  that,  or  have  used  language  which  would  have  conveyed 
that  meaning,  but  when  it  requires,  as  a  condition  of  an  ap- 
peal to  another  court  where  the  action  will  be  tried  anew,  that 
the  appellant  give  an  undertaking  for  costs  and  disburse- 
ments of  the  action,  it  must  certainly  mean  the  costs  and 
disbursements  which  will  accrue  in  the  trial  of  the  action, 
as  well  as  those  which  have  already  accrued. 

An  appeal  and  new  trial  in  such  case  is  only  a  continu- 
ance of  the  trial  of  the  same  action.  Besides,  the  motion 
to  dismiss  the  appeal  did  not  specify  the  grounds  for  its 
dismissal  with  such  certainty  as  would  justify  the  court  in 
entertaining  it.  Where  counsel  attempt  to  take  advantage 
of  a  mere  technicality  they  should  be  held  to  the  observ- 
ance of  technical  rules.     In  a  motion  of  that  character 
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counsel  are  required  to  specify  definitely  and  with  certainty 
the  point  of  irregularity  complained  of.  The  motion  filed 
to  dismiss  the  appeal  to  this  court  must  be  denied.  The 
ground  upon  which  the  motion  is  founded  is  altogether  too 
critical.  If  the  paper  which  has  come  here  with  the  tran- 
script is  a  copy  of  the  undertaking  to  which  the  objection 
is  made,  there  are  no  reasonable  grounds  upon  which  to 
found  it.  The  undertaking  is  ample  to  cover  any  costs, 
disbursements  and  damages  which  will  be  incurred  on  the 
appeal,  if  the  $500  mentioned  therein  is  regarded  as  a 
limitation  of  the  amount  of  the  liability  of  the  surety 
The  costs  and  disbursements  in  this  court  should  not  at  the 
utmost  amount  to  $100,  and  the  other  sum  of  $750  was 
intended  to  include  the  damages,  But  what  is  there  before 
this  court  to  show  that  the  supposed  copy  of  undertaking, 
which  seems  to  have  gotten  into  the  transcript  and  been 
brought  here,  is  a  copy  of  the  undertaking  given  upon 
the  appeal,  and  to  which  the  clerk  refers  in  his  certificate 
to  the  transcript.  It  is  in  no  manner  authenticated,  and  it 
being  here  with  the  transcript  is  no  evidence  that  it  is 
genuine.  The  undertaking  is  no  part  of  the  transcript, 
although  the  clerk,  in  certifying  to  the  transcript  regard- 
ing the  filing  of  the  undertaking,  etc.,  as  required  by  sub- 
division 1  of  §  541  of  the  Code,  might  have  certified  a 
copy  of  the  undertaking  itself,  as  many  of  the  clerks  of 
circuit  courts  are  in  the  habit  of  doing,  and  it  would  have 
been  considered  a  compliance  with  his  duty  in  that  respect; 
but  instead  of  adopting  that  course  he  chose  to  follow  the 
directions  of  the  Code,  and  the  respondent's  counsel  hav- 
ing failed  to  produce  evidence  as  to  the  kind  of  under- 
taking which  was  filed,  the  court  is  left  entirely  ignorant 
upon  the  subject  so  far  as  judicial  knowledge  is  concerned. 
The  objection  to  the  undertaking,  as  presented  to  this 
court,  is  too  indefinite  and  uncertain  to  be  considered. 

The  judgment  appealed  from  will  therefore  be  reversed 
and  the  case  remanded  to  the  circuit  court,  with  directions 
to  try  the  issues  between  the  parties  as  found  by  the 
I)leadings  therein. 
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[Filed  January  13,  1890.] 

In  re    north  PACIFIC  PRESBYTERIAN   BOARD 
OF  MISSIONS,  Respondents,  v.  AH  WON  AND 
AH    TIE,  Appellants.    • 

CcsTODT  or  Children— Act  of  Feb.  26,  IflSO—AppEAL.— An  appeal  lies  to  the  supreme 
court  of  the  State  from  the  final  decision  of  a  circuit  court,  rendered  in  proceed- 
ings under  the  Act  of  the  legislative  assembly  entitled  "An  Act  to  confer  certain 
powers  unon  certain  benevolent  or  charitable  corporations,  incorporated  under  the 
laws  of  Oregon.  In  relation  to  the  control  and  disposition  of  homeless,  neglected  or 
abused  children,*'  approved  Feb.  25, 1889. 

Chancery  Jurisdiction^Revikw  on  Appeal.— The  powers  conferred  by  said  Act 
upon  the  courts  or  Judges  therein  referred  to  are  a  branch  of  chancery  Jurisdic- 
tion :  and  the  decisions  rendered  in  administering  its  provisions  are  in  the  nature 
of  decrees,  and  are  reviewable  in  the  supreme  court  in  the  same  manner  that  de« 
crees  are  reviewed  in  other  caiies  of  equitable  cognizance. 

The  Important  matter  to  be  considered  in  the  disposition  of  minor  children  under  the 
proyisions  of  the  Act  above  referred  to  is  the  best  interests  of  the  child  sought 
to  be  disposed  of. 

In  a  proceeding  to  enforce  the  surrender  of  two  Chinese  infant  girls,  taken  under  said 
Act.  whose  parents  were  dead,  and  who  were  found  at  a  Chinese  house  of  ill-repute, 
the  court,  after  hearing  the  matter,  adjudged  that  they  be  surrendered  to  a  benevo- 
lent corporation,  organized  for  the  purpose  of  receiving  homeless,  neglected 
or  abused  children,  and  thereafter  a  petition  was  filed  by  a  guardian  of  the  infants, 
a  Cbinaman,  who  had  been  appointed  by  the  county  court,  and  who  claimed  that 
the  infants  had  a  grandmother  in  China,  able  and  willing  to  support  them,  and 
after  bearing  proofs  and  allegations  concerning  the  matter,  the  court  decided  that 
tbe  infants  be  surrendered  to  the  captain  of  a  vessel  bound  for  Hong  Kong,  to  be 
taken  there,  and  from  thence  sent  by  alleged  Chinese  friends  to  their  grandmother 
St  Chow  Bow,  sixty  miles  distant,  and  the  only  evidence  in  the  matter  that  the 
infants  had  a  grandmother  able  or  willing  to  support  them,  or  that  they  would  be 
fienttoher,  was  Chinese  testimony,  and  a  strong  suspicion  existed  of  a  design  to 
sell  tbe  children  for  Immoral  purposes;  kdd,  that  in  view  of  the  facts  and  circum- 
stances, the  testimony  was  insufficient  to  Justify  the  adjudication,  and  that  it  was 
erroneoua 

Appeal  from  a  decision  of  the  circuit  court  for  the  county 
of  Multnomah,  rendered  in  proceedings  had  under  the  Act 
of  the  legislative  assembly  of  this  State,  entitled  -'An  Act 
to  confer  certain  powers  upon  certain  benevolent  or  chari- 
table corporations  incorporated  under  the  laws  of  Oregon, 
in  relation  to  the  control  and  disposition  of  homeless,  neg- 
lected or  abused  children,"  approved  February  25,  1889. 

It  appears  that  the  said  proceedings  were  instituted  on 
the  twelfth  day  of  June,  1889,  by  the  filing  of  a  petition, 
on  behalf  of  the  Woman's  North  Pacific  Presbyterian 
Board  of  Missions,  for  the  arrest  and  surrender  to  said 
board  of  two  Chinese  children,  under  and  in  accordance 
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with  the  provisions  of  said  Act;  that  a  warrant  of  arrest 
was  issued,  and  the  children  taken  and  given  to  said 
board;  that  Yum  Chun^,  claiming  to  be  an  uncle  of 
said  children,  filed  an  answer  to  the  said  petition;  tbat 
thereupon  an  amended  petition  was  filed,  in  which  the 
Boys'  and  Girls'  Aid  Society  also  became  a  petitioner.  It 
was  set  out  in  said  amended  petition  that  the  petitioners 
were  both  benevolent  and  charitable  corporations,  duly 
incorporated  under  the  laws  of  the  State  of  Oregon;  that 
the  Boys'  and  Girls'  Aid  Society  was  incorporated  for  the 
purpose  of  receiving,  caring  for  and  educating  homeless, 
neglected  and  abused  children  of  the  State;  that  Ah  Won 
and  Ah  Tie,  the  said  Chinese  children,  were  sisters,  aged 
eight  and  ten  years  respectively,  and  that  their  parents 
were  dead;  that  said  Yum  Chung  claimed  to  be  their 
uncle,  but  petitioners,  upon  information  and  belief,  denied 
his  sustaining  any  such  relationship;  that  the  children 
lived  with  one  Fung  Que,  their  reputed  stepmother,  in  the 
city  of  Portland;  that  their  place  of  residence,  and  where 
they  were  kept,  was  a  house  of  ill-fame,  and  said  Fang 
Que  and  the  alleged  uncle  were  inmates  of  said  house,  and 
the  former  was  a  woman  of  notoriously  bad  character; 
that  said  children  were  being  trained  to  lives  of  immoralit7 
and  vice,  and  unless  removed  from  said  evil  guardianship 
and  influence  would  almost  inevitably  become  prostitutes 
and  criminals.  An  answer,  in  the  form  of  a  petition,  was 
filed  to  the  said  petition  by  Wong  Chin  Way,  who  claimed 
to  be  the  guardian  of  the  persons  and  estates  of  said  chil- 
dren, in  which  said  answer  and  petition  said  Wong  Chin 
Way  denied  absolutely,  and  upon  information  and  belief, 
all  the  material  allegations  contained  in  the  first  mentioned 
petition,  and  alleged  that  the  relationship  of  the  said  Yum 
Chung,  referred  to  in  said  petition,  existed  in  fact,  and 
that  if  the  children  were  taken  from  their  relatives  and 
said  guardian  and  given  to  said  petitioners  they  would 
attempt  to  entice  them  from  the  religion  of  their  father 
and  mother  and  their  relatives  now  living;  that  said 
guardian  intended  to  send  the  stepmother  and  said  chii- 
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dren  to  China  as  soon  as  the  business  affairs  and  the  estate 
of  Wong  Sing,  the  late  father  of  said  children,  could  be 
settled  up;  that  the  place  where  they  were  then  kept  and 
confined  was  an  unfit  place  to  keep  the  said  children;  that 
said  guardian  was  a  man  of  wealth  and  standing  in  the 
community,  and  was  the  duly  appointed  guardian  of  the 
persons  and  estates  of  said  children,  and  abundantly  able 
to  care  for  them,  and  would  do  so  according  to  law,  if 
their  custody  were  awarded  to  him  by  the  court. 

A  hearing  was  had  upon  the  said  i>etition,  answer  and 
cross-petition,  and  subsequent  pleadings  filed  in  the  pro- 
ceedings; and  the  said  circuit  court  thereafter,  and  on  the 
twenty-fifth  day  of  June,  1889,  rendered  the  following 
decision:  **Now,  at  this  time,  the  court  having  heard  the 
evidence  and  the  arguments  of  counsel  i^  the  above 
entitled  matter,  it  is  considered,  ordered  and  adjudged 
that  said  children,  Ah  Won  and  Ah  Tie,  be,  and  they  are 
hereby,  until  the  further  order  of  this  court,  surrendered 
into  the  care  and  custody  of  the  Boys'  and  Girls'  Aid 
Society  of  Oregon,  each  party  to  pay  its  own  witness  fees 
and  clerk's  and  sheriff's  costs."  That  thereafter,  and  on 
the  first  day  of  July,  1889,  the  said  Wong  Chin  Way  filed 
another  petition  to  the  said  circuit  court,  stating  therein, 
among  other  things,  that  the  petitioner  had  funds  sufficient 
to  provide  the  children  with  tickets  and  all  necessary 
expenses  in  order  to^send  them  to  their  grandmother,  the 
mother  of  their  father,  Wong  Sing,  who  lived  in  Chow 
Bow;  that  they  would  be  well  cared  for  if  sent  to  their 
grandmother,  and  would  be  raised  according  to  the  cus- 
toms of  their  father;  that  Wong  Gin  Ma  was  about  to  go 
home  to  his  family  in  China,  and  was  willing  to  take  the 
care  and  custody  of  the  children,  and  would  safely  deliver 
them  to  their  grandmother;  that  Wong  Gin  Ma  was  a 
respectable  Chinese  merchant  and  a  member  of  the  firm  of 
Tong  Way  Yuen,  doing  business  at  144  Second  street, 
Portland,  Oregon;  that  petitioner  was  a  member  of  the 
family  of  Chinese  to  which  Wong  Smg  belonged  in  his 
life- time,  and  was  willing  to  obligate  himself  to  the  court 
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that  the  children  should  safely  arrive  at  their  destination  if 
they  were  allowed  to  be  sent  to  their  grandmother; 
which  said  petition  concluded  with  a  prayer  according  to 
the  tenor  of  said  statements.  That  after  hearing  said 
petition,  and  the  aflBdavit  of  Wong  Gin  Ma,  to  the  effect 
that  he  knew  the  father  of  the  children  and  their  said 
grandmother,  that  he  intended  to  go  to  China  about  the 
fifth  of  July,  1889,  and  would  take  care  and  charge  of  the 
children  on  their  voyage  home,  and  would  see  them  safely 
delivered  to  their  grandmother,  the  said  court  denied  the 
said  application  and  ordered  that  said  children  remain  in 
the  care  and  custody  of  the  Boys'  and  Girls'  Aid  Society  until 
the  further  order  of  the  court;  that  afterward,  and  on  the 
tenth  day  of  October,  1889,  said  Wong  Chia  Way  filed 
another  petition,  or  application,  to  the  said  court,  which, 
among  other  things,  stated  that  the  ship  Coloma  would 
sail  from  Portland,  Oregon,  for  Hong  Kong,  China,  on  or 
about  October  15,  1889;  that  Capt.  Cyrus  Noyes,  of  said 
ship,  would  take  said  children  with  him  on  board  of  the 
same  and  see  that  they  were  properly  cared  for  and  landed 
at  Hong  Kong,  if  the  said  court  would  direct  that  said 
children  be  taken  to  China;  that  said  children  had  friends 
and  relatives  in  Hong  Kong  who  would  care  for  them  and 
see  that  they  were  safely  forwarded  to  their  grandmother 
at  Chow  Bow,  China,  which  was  about  sixty  miles  from 
Hong  Kong;  that  said  children  were  then  in  the  custody 
and  control  of  the  Boys'  and  Girls'  Aid  Society  of  Oregon; 
that  their  surroundings  and  teachings  were  not  such  as 
desired  by  their  relatives  and  friends,  and  were  contrary  to 
that  of  their  parents.  Wherefore  he  prayed  that  the 
children  might  be  delivered  into  the  charge  and  custody  of 
Capi.  Noyes,  to  be  taken  by  him  to  Hong  Kong,  to  be 
delivered  to  their  tnends  and  relatives  there,  and  by  them 
sent  to  their  grandmother  in  Chow  Bow. 

An  answer  was  filed  to  the  last  petition  by  the  Boys' 
and  Girls'  Aid  Society,  denying  all  the  statements  and 
allegations  therein  contained,  and  in  which  it  alleged  that 
the  scheme  to  get  said  children  and  send  them  to  Hong 
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Kong  was  but  a  device  to  obtain  possession  of  them  and 
reDiove  them  from  the  custody  and  possession  of  said 
society,  so  that  they  might  be  kept  as  property  and  trained 
up  for  dissolute  and  immoral  lives. 

Testimony  was  taken  and  trubmitted  by  both  parties  in 
regard  to  said  matter  and  thereafter,  and  on  the  fifteenth 
day  of  October,  1889,  the  said  circuit  court  rendered  the 
following  decision:  **Now,  at  this  time,  this  matter  comes 
tc  be  heard  ui)on  the  petition  of  Wong  Chin  Way,  guar- 
dian of  said  children,  for  an  order  directing  that  they  be 
turned  over  to  Captain  Cyrus  Noyes,  of  the  bark  Coloma, 
to  be  taken  from  Portland,  Oregon,  to  Hong  Kong,  China, 
and  there  to  be  delivered  to  their  relatives,  to  be  taken  to 
their  grandmother,  the  mother  of  their  deceased  father, 
Wong  Sing,  at  Chow  Bow,  China.  The  petitioner  appear- 
ing by  J.  C.  Moreland,  W.  Y.  Masters  and  W.  L.  Boise, 
his  attorneys,  and  the  respondent,  the  Boys'  and  Girls'  Aid 
Society  of  Oregon,  by  its  attorney,  T.  N.  Strong,  and  it 
appearing  to  the  court,  from  the  testimony  submitted,  that 
it  is  for  the  best  interests  of  said  children  that  the  prayer 
of  said  petition  be  granted,  upon  the  filing  of  a  bond  by 
the  said  petitioner,  with  good  and  sufficient  sureties,  in  the 
sum  of  $500,  to  the  State  of  Oregon,  for  whom  it  may  con- 
cern; and  said  petitioner  having  filed  a  bond  herein,  which 
has  been  duly  approved  by  this  court,  it  is  therefore  or- 
dered and  adjudged  that  the  prayer  of  said  petitioner  be 
granted,  and  that  the  said  Boys'  and  Girls'  Aid  Society  of 
Oregon  turn  over  to  the  sheriff  of  this  county,  and  that  said 
sheriff  do  take  from  said  respondents,  said  Ah  Won  and 
Ah  Tie,  and  deliver  them  to  said  Captain  Cyrus  Noyes, 
upon  the  service  on  said  respondents  of  a  copy  of  this 
order." 

This  is  the  decision  from  which  the  appeal  herein  was 
taken.  The  appellant's  attorneys,  after  the  service  and 
filing  of  the  notice  of  appeal,  prepared  an  undertaking  for 
a  stay  of  the  execution  of  said  decision,  and  applied  to  the 
said  circuit  court  to  fix  the  amount  of  the  undertaking 
necessary  for  such  stay;  but  said  court  refused  to  do  so, 
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upon  the  grounds  that  no*  apx)eal  lay  from  the  decision. 
Thereupon  said  attorneys  applied  to  this  court  for  a  man- 
damus, to  be  directed  to  the  honorable  judge  of  said  cir- 
cuit court,  commanding  him  to  allow  said  appeal  and  grant 
a  st^y  of  execution  of  the  decision. 

An  alternate  writ  of  mandamus  was  accordingly  issued, 
and  the  return  thereto  by  the  said  ludge  has  been  filed; 
also  a  reply  on  the  part  of  the  appellant  to  such  return. 
The  said  writ,  however,  performed  no  oflBce  except  to  pre- 
vent the  shipment  of  the  children  on  board  the  said  bark 
Goloma,  and  they  remain  in  the  care  and  custody  of  the 
appellant. 

Thomas  N.  Strong^  for  Appellant. 

cT*.  (?.  MorelaTUiy  for  Respondent. 

Thayer,  C.  X — ^Two  questions  are  presented  for  con- 
.ideration  on  this  appeal.  First,  whether  the  decision 
of  circuit  courts,  in  matters  arismg  under  the  Art  ap- 
proved Feb.  25,  1889,  which  confers  authority  upon  cer- 
tain benevolent  or  charitable  corporations  Incorporated 
under  the  laws  of  this  State,  to  receive,  control  and  dis- 
pose of  minor  children  in  c^ertam  cases,  are  reviewable  on 
appeal  to  this  court.  Second,  whether  the  decision  ren- 
dered by  the  circuit  court  herein,  under  the  facts  and  cir- 
cumstances of  the  case,  was  a  proper  disposition  of  the 
two  Chinese  children  in  question. 

The  respondent's  counsel  tx)ntencls  that  the  jurisdiction 
conferred  by  said  Act  is  purely  statutc^ry,  and  as  it  does 
not  provide  for  an  appeal  from  decisions  rendered  in  ad- 
ministering its  provisions,  no  appeal  will  lie  therefrom, 
and  he  cites  some  authorities  which  would  seem  to  sustain 
his  view  The  constitution  of  the  State,  however,  pro- 
vides that.  The  supreme  court  shall  have  jurisdiction 
only  to  revise  the  final  decisions  of  the  circuit  courts." 
g  6,  Art  7,  Const.  This  provision  we  considered  in 
MitcheU  v  Powers,  lb  Or.  492,  and  in  the  same  case  in  17 
Or.  492,  as  conferring  jurisdiction  upon  said  court  to  revise 
al  final  decisions  of  the  circuit  courts.     The  provision  does 
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not  SO  declare  in  terms,  but  it  seems  to  me  that  such  must 
necessarily  be  the  mterence  to  be  drawn  therefrom.  Giv- 
ing the  supreme  court  jurisdiction  only  to  revise  the  final 
decisions  of  the  circuit  courts  clearly  implies  that  it  has 
jurisdiction  to  revise  such  decisions  whenever  they  are 
final  in  those  courts.  The  test,  therefore,  of  the  jurisdic- 
tion of  the  supreme  court  is  whether  the  decision  sought 
to  be  revised  is  the  final  decision  of  the  circuit  court.  But 
the  appellant*s  counsel  denies  that  the  jurisdiction  con- 
ferred by  said  Act  is  only  statutory,  and  claims  that  the 
custody  and  disposal  of  infants  is  an  ancient  branch  of 
chancery  jurisdiction.  He  maintains  that  the  act  is  only 
declaratory  of  a  righl  which  courts  of  equity  exercised 
long  prior  to  its  adoption;  and  cites  Schoaler  on  Domestic 
Relations,  §§  245,  249;  141  Mass.  203;  55  Am.  Rep  452;  3 
Eq  Juris.  §  1307;  13  N.  E.  Rep.  435,  and  3  Or.  472,  in 
support  of  his  position.  Under  that  view,  the  right  of 
appeal  in  such  cases  exists  independently  of  the  constitu- 
tional provision  referred  to,  as  tho  exercise  of  the  power 
is  only  the  enforcement  of  an  equitable  right:  and  the 
change  in  the  mode  of  procedure  in  otder  to  accomplish 
the  purpose  would  not  affect  the  right  of  appeal  any  more 
In  that  class  of  cases  than  it  would  if  the  change  in  the 
mode  of  procedure  applied  to  all  cases  of  equitable  cog- 
nizance. That  the  subject  matter  of  the  Act.  for  a  number 
of  centuries  past,  has  been  recognized  as  a  part  of  th(- 
general  jurisdiction  of  courts  of  chancery,  there  can  be 
no  doubtn  Judge  Storey  says:  '*  Notwithstanding  the  ob- 
jections thus  urged  against  the  legitimacy  of  the  origin  of 
the  jurisdiction,  it  is  highly  probable  that  it  has  a  just  and 
rightful  foundation  in  the  prerogative  of  the  crown;  flow- 
ing from  its  general  power  and  duty  as  a  parens  patrice 
to  protect  those  who  have  no  other  lawful  protector.  It 
has  been  well  said  that  it  will  scarcely  be  controverted 
that  in  every  civilized  State  such  a  superintendence  and 
protective  power  does  somewhere  exist.  If  it  is  not  found 
to  exist  elsewhere,  it  seems  to  be  a  just  inference,  from 
the  known  prerogatives  of  the  crown,  as  parens  patrice,  in 
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analogous  cases,  to  presume  that  it  vests  in  the  crown.    I 
is  no  slight  confirmation  oi  this  inference  that  it  has  been 
constantly  referred  to  such  an  origin  in  all  the  judicial  in- 
vestigations of  the  matter  as  well  as  in  the  discussions  oi 
very  learned  elementary  writers. 

**  Assuming,  then,  that  the  general  care  and  superintend- 
ence of  infants  did  originally  vest  in  the  crown  when  they 
had  no  other  guardian,  the  question,  by  whom  and  in 
what  manner  the  prerogative  should  be  exercised,  would 
not  seem  open  to  much  controversy.  Partaking,  as  it  does, 
more  of  the  nature  of  a  judicial  administration  of  rights 
and  duties  in  foro  consciefntuB  than  of  a  strict  executive 
authority,  it  would  naturally  follow,  eo  ratione,  that  it  should 
be  exercised  in  the  court  of  chancery,  as  a  branch  of 
the  general  jurisdiction  originally  confided  to  it  Accord- 
ingly, the  doctrine  now  commonly  maintained  is  that  the 
general  superintendence  and  protective  jurisdiction  of 
the  court  of  chancery  over  the  persons  and  property  of 
infants  is  a  delegation  of  the  rights  and  duty  of  the  crown; 
that  it  belonged  to  tho  court  and  was  exercised  by  it  from 
its  first  establishment ;  and  that  this  general  jurisdiction 
was  not  even  suspended  by  the  statute  of  Henry  VIIL 
erecting  the  court  of  wards  and  liveries."  Storey's  Eq* 
Juris.  §§  1333,  1334.  The  doctrine  is  fully  and  ably  dis- 
cussed in  chapter  2  of  a  work  by  Hockheimer,  entitled 
** Custody  of  Infants,"  commencing  at  page  45  of  the  book, 
and  the  conclusions  fully  sustain  the  view  of  the  appel- 
lant's counsel  herein.  I  am  of  the  opinion,  therefore,  that 
an  appeal  to  this  court  in  such  cases  will  lie,  that  decisions 
of  the  character  of  the  one  in  question  are  in  the  nature  of 
decrees  and  are  reviewable  in  the  same  manner. 

Under  this  view,  the  case  is  here  to  be  tried  anew  upon 
the  transcript  and  evidence  accompanying  it,  which  will 
involve  the  consideration  of  the  second  question,  before 
suggested. 

The  contention  of  the  parties  at  this  time  is  not  whether 
the  two  Chinese  children  shall  be  taken  from  Fung  Que 
and  Yum  Chung,  their  reputed  stepmother  and  uncle,  and 
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awarded  to  the  care  and  custody  of  the  Boys'  and  Girls' 
Aid  Society;  that  question  has  already  been  determined 
by  the  decision  of  the  circuit  court,  made  June  25,  1889. 
Nor  is  it  as  to  whether  said  children  shall  be  taken  from 
said  society  and  delivered  to  Wong  Chin  Way,  their 
appointed  guardian,  to  be  sent  to  their  grandmother  at 
Chow  Bow,  in  China,  as  that  question  was  also  determined 
by  the  said  court,  adversely  to  the  petition  of  said  Won^ 
Chin  Way,  by  its  decision  made  on  the  sixth  day  of  July. 
1889;  but  it  is  whether  the  children  should  have  been  taken 
from  said  society  and  delivered  to  Captain  Cyrus  Noyes,  in 
accordance  with  the  decision  made  by  said  court  on  thb 
fifteenth  day  of  October,  1889.  The  important  matter  to 
be  considered  in  administering  the  provisions  of  the  Act 
requiring  the  compulsory  surrender  of  minor  children,  as 
therein  provided,  is  as  to  the  best  interests  of  the  child; 
and  its  determination  should  not  be  influenced  by  f  anatic;ai 
zeal  on  the  one  side  or  by  morbid  sentimentality  on  the 
other.  The  .purpose  of  the  Act  is  to  secure  to  homeless, 
neglected  or  abused  children  nurture  and  support  during 
their  tender  years,  and  such  an  education  and  training  as 
will  give  them  a  fair  start  upon  the  journey  of  life.  Its 
aim  is  to  develop  whatever  good  qualities  they  may  possess 
and  thereby  restrain  the  bad  ones,  in  order  that  they  may 
ultimately  become  useful  to  society,  instead  of  being  a 
pest.  The  establishment  of  the  Boys'  and  Girls'  Aid 
Society  was  intended,  I  have  no  doubt,  f6r  a  humane  and 
practical  object,  designed  to  alleviate  misery  and  suffering 
and  to  promote  the  welfare  of  the  community.  The  circuit 
court  must  have  viewed  it  in  that  light,  else  it  would  not 
have  ordered  the  care  and  custody  of  these  children  sur- 
rendered to  it.  The  society  accepted  the  trust,  and,  so  far 
as  appears,  was  in  the  faithful  discharge  of  it  at  the  time 
the  decision  appealed  from  was  rendered.  The  high  stand- 
ing and  reputation  in  the  community  of  those  having  charge 
of  the  institution  insures  confidence  in  its  successful  man-  ' 
agement,  and,  I  think,  we  may  properly  assume  that  if 
these  children  are  allowed  to  remain  under  its  control  and 
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influence,  their  mental,  moral  and  physical  condition  will 
be  greatly  improved.  The  respondent,  however,  and  his 
other  Chinese  coadjutors,  seem  to  have  been  seized  with  a 
strong  desire  that  the  children  should  be  sent  to  their 
grandmother  in  China;  and  the  circuit  court,  actuated  by 
a  kind  and  generous  sentiment  of  apparent  right  and 
justice,  concluded  that  such  a  course  would  be  the  proper  one 
to  pursue  whenever  a  favorable  opjVortunity  was  presented. 
Whether  the  court  was  right  or  not  in  that  conclusion,  no 
one  would  question,  if  fully  assured  that  the  children  had 
a  grandmother  at  Chow  Bow,  or  elsewhere,  able  and  will- 
ing to  provide  for  them,  and  that  the  Chinamen  who  have 
interested  themselves  in  the  affair  were  honestly  endeavor- 
ing to  send  them  to  her. 

The  difficulty  in  such  cases  is  to  ascertain  the  truth. 
Chinamen  such  as  we  have  among  us  can  rarely  be  trusted 
in  such  matters,  however  bland  and  plausible  they  may  ap- 
pear. Those  of  the  race  who  have  come  to  this  coast  have 
generally  exhibited  a  total  disregard  of  virtue,  candor  and 
integrity,  and  have  shown  such  a  propensity  to  cunning, 
deception  and  perfidy,  that  if  they  were  to  engage  in  an 
effort  to  accomplish  an  apparently  meritorious  object  a 
strong  suspicion  would  arise  that  there  was  some  covert, 
sinister  scheme  at  the  bottom  of  it.  In  this  case  their 
purpose  may  be  to  send  these  children  to  their  grand- 
mother for  the  sole  benefit  of  the  children;  but  we  have  no 
means  of  ascertaining  whether  or  not  such  is  their  real 
motive,  nor  had  the  circuit  court  any  assurance  that  if  the 
children  had  been  sent  in  the  care  of  Captain  Cyrus  Noyes 
to  Hong  Kong  they  would  ever  have  reached  Chow  Bow, 
or  have  found  a  grandmother  or  anyone  else  to  care  and 
provide  for  them.  Captain  Noyes  did  not  know  their 
grandmother,  and  could  give  no  assurance  that  they  would 
be  taken  beyond  Hong  Kong,  consequently  the  principal 
part  of  the  affair  would  have  had  to  be  trusted  to  the  Chi- 
naman if  the  children  had  gone  with  him. 

The  respondent  urged  in  his  petitions,  filed  in  the  said 
proceeding,  the  sending  of  the  two  children  to  their  grand- 
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mother  in  China,  in  order  that  they  might  be  raised  in  ac- 
cordance with  the  customs  of  their  father,  and  suggested 
that  their  surroundings  and  teachings  at  the  Boys*  and 
Girls*  Aid  Society  were  not  such  as  were  desired  by  their 
relatives  and  friends,  and  were  contrary  to  that  of  their 
parents.  This  was  a  kind  of  intimation  that  the  society 
would  attempt  io  proselyte  the  children  if  thay  wore 
allowed  to  remain  in  its  custody.  In  a  former  age,  under 
similar  circumstances,  such  an  intimation  might  have  been 
deemed  worthy  of  consideration;  but  that  was  when  the 
highest  aim  and  ambition  of  Christian  nations  were  to  ex- 
tend and  enforce  the  dogmas  of  the  church,  and  individual- 
ity was  wholly  subordinated.  A  new  regime  has  since 
1  .  been  inaugurated,  which  has  in  view  the  advancement  of 

;  the  human  race  by  the  culture  and  improvement  of  its  indi- 

^-  vidual  members.     Something  more  ia  now  required  of 

mankind  than  a  blind  adherence  to  bigotry.     Modem  civ- 
\  ilization  has  developed  broader  views,  has  awakened  a 

t  humane  sentiment  of  kindness  and  benevolence,  and  Im- 

\  posed  upon  society  more  extensive  duties.    Experience  has 

proved  .that  the  body  i)olitic  cannot  be  maintained  and 
upheld,  nor  the  progress  of  the  world  influenced,  unless 
;  '  learning  is  propagated,  morality  inculcated,  and  a  knowl- 

edge of  the  practical  affairs  of  life  extended  to  the  constit- 
uent parts  which  make  up  the  great  whole.     Our  societies 
of  to-day,  whether  in  the  church  or  out  of  it,  are  seldom 
I  engaged  in  any  narrow  sectarian  schemes,  but  are  endeav- 

oring to  elevate  and  improve  the  moral  and  physical  con- 
dition of  the  lower  strata  of  humanity,  in  order  to  enable 
that  class  to  secure  more  substantial  happiness.     Men  and 
j  women  who  engage  in  such  a  work, — who  search  in  the 

j  dregs  and  scum  of  society,  and  find  suffering  and  abubed 

I  children,  and  relieve  their  wants  and  necessities,  and  train 

!  them  in  the  path  of  rectitude,  with  a  view  to  rendering 

I  them  useful  in  the  world,  instead  of  being  a  burden  and  a 

nuisance,  are  fit  and  proper  to  be  the  guardians  of  any 
I  child,  whether  of  Christian  or  pagan  extraction. 

f  It  cannot  be  supposed  for  a  moment  that  those  who 
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opposed  the  sending  of  these  children  to  China  in  care  of 
Captain  Noyes  were  actuated  by  any  such  desire  as  might 
be  inferred  from  the  language  of  the  said  petitions,  or 
that  they  would  have  objected  to  the  disposition  which  the 
circuit  court  attempted  to  make  of  them,  if  they  had 
believed  that  the  parties  who  were  urging  that  course 
intended,  in  good  faith,  to  place  the  children  under  the 
care  and  protection  of  their  grandmother.  And  they  have 
good  grounds  for  believing  that  such  was  not  the  intent,  but 
that  the  design  was  to  devote  them  to  an  immoral  and 
vicious  use.  They  found  the  children  in  a  Chinese  brothel, 
where  they  were  allowed  to  remain  by  their  ardent  and 
disinterested  friends  until  the  Woman's  North  Pacific  Pres- 
byterian Board  of  Missions  took  action  to  rescue  them  and 
put  them  in  charge  of  one  of  the  benevolent  corporations 
provided  for  in  said  Act,  and  then  it  seems  to  have  occurred 
to  Wong  Chin  Way  that  **  their  surroundings  and  teach- 
ings were  not  in  accordance  with  that  of  the  father,"  and 
that  it  was  eminently  proper  that  they  should  be  sent 
to  their  grandmother  at  Chow  Bow. 

As  I  view  the  proofs  herein,  the  children  were  very  prop- 
erly  disposed  of  by  the  first  decisions  made  by  the  said 
circuit  court,  and,  in  my  opinion,  it  would  be  very  risky 
and  uncertain  to  take  them  from  the  Boys'  and  Girls'  Aid 
Society  and  put  them  in  the  custody  of  the  respondent  for 
any  purpose,  as  the  court  could  have  no  assurance  that  it 
would  be  for  the  interest  of  the  children  to  do  so. 

In  considering  the  legal  aspect  of  this  case,  I  have 
assumed  that  the  decision  appealed  from  was  a  final 
decision.  I  think  I  am  warranted  in  that  assumption  by 
the  decision  of  this  court  in  Pitiman  v.  Pittman,  3  Or.  472, 
which  was  cited  by  appellant's  counsel.  The  principle  oi 
that  decision  I  regard  as  decisive  upon  the  point. 

The  decision  appealed  from  will  be  reversed  and  a  decree 
entered  awarding  the  care  and  custody  of  the  said  Chinese 
children  to  the  Boys'  and  Girls'  Aid  Society,  appeUant 
herein. 

Strahan,  J.,  expressed  no  opinion  in  this  case. 
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W.  M.  KILLINGSWORTH,  Appellant,  v.  THE  PORT- 
LAND TRUST  CO.,  OF  OREGON,  Respondent. 

PsiTATE  Corporation— ATTORNEY  in  FACT.^When  a  corporation  la  made  the  agent  of 
another  to  sell  and  convey  real  property,  it  acts  through  the  same  instrumentalities 
as  when  acting  for  itself,  and  the  relation  between  it  and  its  instrumentalities  are 
as  one  legal  entity  or  artiflcial  person  in  the  performance  of  its  engagements,  and 
Involves  no  delegation  of  powers ,  field,  therefore,  that  corporation  has  capacity  to 
execute  a  deed  as  attorney  In  fact  for  another. 

Lord,  J. — This  is  an  action  to  recover  damages  for  fail- 
ure of  the  defendant  to  execute  and  deliver  to  the  plaintiff 
a  conveyance  of  certain  premises,  pursuant  to  an  agree- 
ment to  that  effect.  The  defendant  denies  this,  and  alleges 
as  the  attorney  in  fact  of  one  Deborah  H.  Ingersoll  m 
\  compliance  with  said  agreement,  that  it  did  execute  and 

\  tender  to  the  plaintiff  a  conveyance  of  said  premises,  etc. .. 

[and  now  brings  it  into  court  and  deposits  it  for  the  plain- 
tiff, and  that  plaintiff  refuses  to  accept  the  same.     To  this 
J  the  plaintiff  demurred  on  the  ground  that  the  same  does 

not  state  facts  sufficient  to  constitute  a  cause  of  defense  to 
the  cause  of  action  alleged.  The  point  raised  by  the 
demurrer  is.  Can  the  defendant,  a  corporation,  execute  a 
deed  of  conveyance  of  real  property  as  the  attorney  in  fact 
of  another?  In  this  State  the  right  to  become  incorporated 
is  secured  by  a  general  law,  and  any  persons  may  avail 
themselves  of  it  by  complying  with  its  provisions.  Cor- 
[  porations  which  owe  their  existence  to.  the  common  law 

j  must  be  governed  by  it  in  the  mode  of  their  organization, 

in  the  manner  of  exercising  their  powers  and  in  the  use  of 
the  capacities  conferred.     But  the  legislature  may  author- 
I  ize  the  creation  of  corporations  for  many  purposes  not 

I  contemplated   by   the   cfommon   law    and  endue  it  with 

powers  and  capacities  to  be  exercised  in  disregard  of  its 
I  rules,  or  which  may  greatly  extend,  modify  or  limit  its 

!  common  law  powers  and  privileges.     The  measure  of  the 

legislative  power  in  this  regard  is  limited  only  by  circum- 
stantial provisions.  Ordinarily,  in  the  creation  of  cor- 
porations,   the  common    law    incidents    and   powers  are 


352     KiLLINGSWORTH  W.  PORTLAND  TEUST  CO.     [Sup.  Ct 
Opinion  of  the  Conrt— Lord,  J. 

implied,  unless  otherwise  provided  or  restrained  by  the 
law  of  its  corporate  existence.  But  in  determining  the 
nature  and  extent  of  the  powers  and  capacities  conferred 
on  a  corporation,  and  the  mode  of  their  exercise,  the  law  of 
its  creation,  whether  a  charter  or  a  statute,  must  be  con- 
sulted, for  it  has  no  power  except  as  thus  given,  either 
expressly  or  as  incidental  to  the  exercise  of  the  ix)wers 
granted. 

It  is  provided  by  our  statute  that  a  cori)oration  may 
engage  in  any  lawful  enterprise,  business,  pursuit  or  OC'CU- 
pation  (Code,  §  32J7),  so  that,  unless  corporations  are 
affected  with  some  disability,  when  the  articles  of  incor- 
poration are  sufficient  for  the  purpose,  there  is  no  lawful 
occupation  or  business  in  which  it  may  not  engage  in  this 
State,  exactly  as  individuals.  By  its  articles  of  incorpora- 
tion the  defendant  corporation  is  expressly  authorized 
and  empowered  **  to  act  as  the  general  or  special  agent 
or  attorney  in  fact,  for  any  public  or  private  corporation 
or  person  in  the  management  and  control  of  real  estate 
or  other  property,  its  purchase,  sale  or  conveyance,  etc.'* 
No  question  is  made  but  what  the  defendant  by  its  articles 
of  incorporation,  has  conferred  ui)on  it  the  power  to  do  the 
act  for  which  there  is  claimed  to  be  an  alleged  failure,  bat 
the  contention  is  that  a  corporation,  from  the  nature  of  the 
organization  as  an  artificial  body,  necessitated  to  act 
through  agents,  is  incapable  of  executing  a  deed  as  an  at- 
torney in  fact.  This  argument  is  based  on  the  assumption 
that  there  are  some  things,  from  the  inherent  nature  of 
the  case,  that  a  cori)oration  is  incapable  of  doing,  and 
seeks  its  illustrations  in  the  common  law,  as  that  a  cor- 
poration cannot  be  an  administrator  or  executor,  because 
its  duties  are  of  a  personal  nature  and  cannot  be  delegated, 
or  to  take  an  oath,  when  so  required  by  law,  before  pro- 
ceeding to  execute  some  duty  or  trust.  But  this  argument 
overlooks  the  fact  that  a  corporation  may  be  empowered  to 
do  by  statute  what  it  was  incapable  of  doing  under  its 
common  law  powers,  and  when  thus  created,  its  powers, 
capacities  and  modes  of  exercising  them  depend  upon  the 


Jan.  1890.]  Killingsworth  v.  Portland  Trust  Co.    353 

Opinion  of  the  Court—Lord,  J, 

statute.  Nor  is  the  disability  in  such  cases  of  a  character 
which  cannot  be  obviated  by  statute,  for,  as  Mr.  Morrawetz 
says,  there  are  numerous  instances  in  which  corporations 
have  been  expressly  empowered  by  statutes  to  administer 
estates.     Morrawetz  on  Corporations,  §  857. 

The  reason  why  a  corporation  was  unable  to  perform  the 
office  of  executor  or  administrator,  as  stated  by  Blackstone, 
was  that  it  could  not  take  an  oath  for  the  due  execution  of 
the  office.  1  Blackstone's  Com.  477.  But,  to  enable  a  cor- 
poration to  act  as  executor  or  administrator,  the  statute  may 
dispense  with  the  oath,  or  provide  that  some  one  of  its 
officers  may  take  it,  or  the  law  of  the  State  may  not  require 
any  oath  for  the  due  execution  of  the  office,  and  in  such 
case,  when  no  other  impediment  intervenes,  a  corporation 
may  act  as  administrator,  when  the  law  of  the  State  does 
not  require  the  adkninistrator  to  take  an  oath.  It  was  not 
so  held  in  Deringer's  Admr,  v.  Deringer's  Admr.,  1  Am.  St.  R. 
156.  So.  too,  in  Lincoln^a  Sav.  Bank  v.  Eiving,  12  Lea,  602, 
where  it  was  urged  that  a  corporation  was  incapable  of 
taking  to  itself  a  mortgage  or  trust  conveyance,  it  was 
held  that  a  corporation  may  take  and  hold  as  a  trustee  or 
mortgagee,  and  execute  a  trust  in  which  it  has  an  interest 
within  the  scoi)e  of  its  business,  and  a  failure  or  inability 
to  comply  with  the  provisions  of  the  Code,  by  taking  the 
required  oath,  would  not  affect  the  validity  of  the  deed  or 
the  title  vested.  As  it  is  not  questioned  that  the  business 
in  which  the  defendant  is  engaged  is  a  lawful  occupation, 
and  that  the  articles  of  incorporation  are  sufficient  to  con- 
fer the  i)Ower  on  the  defendant  to  act  as  an  attorney  in 
fact  in  furtherance  of  its  legitimate  objects,  there  is  noth- 
ing to  prevent  it  from  doing  the  acts  essential  to  carry  on 
its  business  and  comply  with  the  terms  of  its  agreement, 
unless  it  is  incapable  of  performing  such  acts  from  some 
cause  inherent  in  itself.  A  corporation,  like  a  natural 
person,  has  a  right  to  conduct  its  legitimate  business  by 
all  the  means  necessary  to  effect  such  object  Within  its 
prescribed  range  it  can  do  whatever  a  natural  person, 
mutatis  mutandis,  could  do.     Wharton  on  Agency,  §  57 

XVIIL  OB.-28. 
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In  Barry  v.  Merchants*  Exchange  Co.,  1  Sandf.  Ch.  280,  it  is 
said;  ''Every  corporation,  as  such,  has  the  capacity  to 
take  and  grant  property  and  to  contract  obligations,  the 
same  as  an  individual.  •  *  *  And  every  such  corpora- 
tion has  power  to  make  all  contracts  which  are  necessary 
and  usual  in  the  course  of  the  business  it  transacts,  as 
means  to  enable  it  to  effect  such  object,  unless  expressly 
prohibited  by  law."  Having  the  power  conferred  upon  it 
to  act  as  an  attorney  in  fact,  is  it  not  endowed  with  all  the 
faculties  or  capacities  essential  to  execute  it  and  carry  out 
the  business  projects  of  its  creation?  Why  may  not  a  cor- 
poration act  as  an  agent  lor  an  individual  or  another  cor 
poration?  As  the  owner  of  real  property,  it  can,  by  its 
authorized  agents,  execute  a  conveyance,  or  it  may  author- 
ize another,  by  power  of  attorney  in  writing,  to  convey 
such  property  for  it  Why,  then,  may  it  not  act  as  the 
agent  or  attorney  in  fact  of  another  for  a  like  purpose, 
when  it  is  so  authorized,  and  to  thus  act  is  one  of  the  chief 
X)owers  conferred  to  effect  the  object  of  its  creation  and  to 
carry  on  the  business  in  which  it  is  engaged? 

** Within  the  scope  of  its  corporate  powers, "says  Mr. 
Mechem,  '  'unless  there  are  express  provisions  in  its  charter, 
or  constating  instruments  to  the  contrary,  a  corporation 
may  act  as  agent,  either  for  an  individual,  a  partnership, 
or  another  corporation.  Many  oi  the  great  corporations 
of  the  country  are  organized  for  this  express  purpose  under 
statute  or  charters  conferring  and  defining  their  powers  and 
the  methods  of  executing  them;  but  even  in  other  cases,  the 
authority  so  to  act  might  be  implied  as  auxiliary  to  their 
main  purpose."  Mechem  on  Agency,  §  64.  It  is  clear, 
then,  that  a  corporation  may  act  as  the  agent  of  another, 
and  if  so,  it  must  be  endued  with  the  faculties  or  instru- 
mentalities to  perform  the  office  it  is  authorized  to  under- 
take and  carry  out  the  purposes  of  its  creation.  When  a 
corporation  engages  in  a  legitimate  business  and  is  author- 
ized by  its  incorporation  to  do  the  things  necessary  to 
carry  on  such  business,  it  is  an  express  grant  of  power  to 
enable  it  to  effect  that  object     If  it  is  to  be  excluded  from 
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doing  such  things  because,  from  the  nature  of  its  organi- 
zation, it  cannot  act  personally,  but  only  through  agents 
there  would  be  little  left  in  the  domain  of  business  it  could 
do.  As  was  said  by  the  court  in  Hopkins  v.  Oallaton  Turn- 
pike Co.y  4  Humph.  412,  **the  common  law  nde  with  re- 
gard to  natural  persons,  that  an  agent,  to  bind  his  princi- 
pal by  deed,  cannot  in  the  nature  of  things  be  applied  to 
corporations  aggregate,  these  being  of  mere  legal  ex- 
istence, and  their  board,  as  such,  literally  speaking,  are 
incapable  of  a  i)ersonal  act.  They  direct. or  assent  by 
vote,  but  their  most  immediate  mode  of  action  must  be  by 
agent  '*  Being  a  creation  of  the  law — an  artificial  per- 
son—it can  only  act  by  agents  who  are  its  limbs  or  instru- 
mentalilies  to  effect  the  purpose  for  which  it  was  organized, 
and  to  act  for  it,  their  act  being  the  act  of  the  cori)ora- 
tion,  exactly  as  the  act  of  an  individual  in  his  act.  As 
such,  wpoxL  the  principle  of  the  objection  raised,  it  could 
not  make  an  acknowledgment  in  person,  but  it  may  by 
its  officers,  and  in  such  cases,  its  officer  a^xing  the  seal 
is  the  party  executing  the  deed  within  the  meaning  of  the 
statute  requiring  deeds  to  be  acknowledged  by  the  grantor. 
Kelly  V.  Calhoun,  95  U.  S.  711;  Frostberg  M.  B.  Ass,  v.  Brace 
tt  aX.,  51  Md.  508;  Am.  &  Eng.  Enclop.  ''Acknowledg 
ments,"  "Corporations." 

In  fact,  within  the  same  principle  of  reasoning,  it  may 
be  said  that  a  corporation  cannot  make  a  deed  of  its  own 
property;  but  we  know  it  can,  and  that  the  act  of  its 
officers  in  so  doing  is  the  act  of  the  corporation.  When  a 
corporation  is  made  the  agent  of  another  to  sell  and  con- 
vey property,  it  acts  through  the  same  instrumentalities 
as  when  acting  for  itself,  and  the  relation  between  it  and 
its  instrumentalities  are  as  one  being,  or  artificial  person, 
in  the  performance  of  its  engagement,  and  involves  no  del- 
egation of  powers.  So  that  when  a  corporation  is  invested 
with  a  power  of  attorney  to  sell  and  convey  real  property, 
the  person  coiifer ring  the  power  knows  that  the  corpora- 
tion cannot  act  personally  in  the  matter,  but  th^t  in  per- 
forming the  engagement  it  will  act  through  its  agents. 
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who  for  that  purpose  are  its  faculties,  and  whose  acts  in 
the  discharge  oi  that  duty  are  the  acts  of  the  corporation, 
and  as  such  must  be  considered  to  be  included  in  the  arti- 
ficial person  as  instrumentalities  authorized  by  him  to  do 
the  act  conferred  upon  it  by  his  power  of  attorney.  In 
this  view,  the  argument  that  the  corporation  cannot  do 
such  act  under  the  power  of  attorney  without  a  delegation 
of  authority  to  its  agents,  and  that  the  grantor  of  the 
power  has  given  no  such  power  of  substitution,  cannot  be 
sustained. 
There  was  no  error,  and  the  judgment  must  be  affirmed. 


[Filed  January  14,  lffi)e.] 

PENUMBRA    KELLY,    Appellant,   v.    IrlULTNOMAH 
COUNTY,  Respondent^ 

ComiTT— LiAitn.TTT.— The  question  of  a  oonnty's  liability  depends  solely  upon  the 
BtatuK'.    1 1  is  not  liable  unless  the  statute  has  created  the  liability. 

Jailer— Duties  or.— Section  3975,  Hill's  Code,  makes  it  the  duty  of  the  keeper  of  each 
Jail  to  fnrnlHh  and  keep  dean  the  neoessary  bedding  and  clothing  fbr  aU  prisoneis 
oonflned  in  his  jail,  and  to  lupply  them  with  wholesome  food,  fbeli  and  neoosaiy 
medical  oM 

CHABess  AND  ExpsNsss  OF  Jail—How  Paid.— By  (  3977,  Hill's  Code,  the  charges 
and  expenses  for  safe-keeping  and  maintaining  all  prisoners  committed  to  the 
county  jail,  unless  otherwise  provided  by  law,  are  payable  out  of  the  treasury  of 
the  county. 

Prisomirs  in  County  Jail— Pay  for  Keeping  and  Boardinq.— By  I  2341  a  sberiflf 
is  entitled  to  $5  a  week  each  for  keeping  and  boarding  prisoners  till  the  nnm- 
ber  confined  on  criminal  process  shall  exceed  four;  then  he  shall  receive  $3 
per  week  for  keeping  and  boarding  each  one  of  said  prisoners;  but  this  does  not 
include  pay  for  the  necessary  bedding,  clothing,  fuel  or  medical  aid  which  he  is 
required  to  furnish  by  1 8975,  and  for  which  the  county  is  made  liable  by  1 3977, 
supra, 

Btatctory  iJLW— Contfmpobart  CONBTRUCfiON.— Where  those  persons  whoee  duty  it 
Is  to  execute  a  law  have  uniformly  given  it  a  particular  construction,  and  that  con- 
strucllon  has  been  acquiesced  in  and  acted  upon  for  a  long  time,  it  Is  a  contem- 
porary construction  which  always  commands  the  attention  of  the  courts,  and  wiB 
be  iollowed  unless  clearly  and  manifestly  wrong. 

Appeal  from  the  circuit  court  for  Multnomai  county. 

This  is  an  action  brought  by  appellant,'  who  is  sheriff  of 
Multnomah  county,  and  the  keeper  of  the  jail,  against  that 
county,  to  recover  for  the  actual  cost  of  some  blankets 
furnished  to  the  prisoners  while  confined  under  criminal 
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process  in  the  jail  of  that  county.  The  county  demurred 
to  the  complaint  and  had  judgment  in  its  favor,  from  which 
plaintiff  has  appealed.  The  sole  question  to  be  determined 
is  whether  or  not  the  county  is  under  a  legal  obligation  to 
pay  the  sheriff  the  amount  expended  by  him  in  the  pur- 
chase of  such  blankets. 

W,  H,  Adams  and  U.  S.  Grant  Marquam^  tbv  Appellant 

(7.  B.  Bellinger,  for  Respondent. 

Strahan,  J. — The  question  of  the  county's  liability  de- 
pends solely  upon  the  statute.  It  is  not  liable  unless  the 
statute  has  created  the  liability.  Section  1026,  HilFs  Code, 
authorizes  the  sheriff  to  appoint  a  jailer,  and  makes  him 
responsible  for  such  jailer's  acts.  Section  3975  provides 
**that  the  keeper  of  each  jail  shall  furnish  and  keep  clean 
the  necessary  bedding  and  clothing  for  all  prisoners  in 
his  custody,  and  shall  also  supply  them  with  wholesome 
food,  fuel  and  necessary  medical  aid.  Sectioj.  3977  pro- 
vides, the  charges  and  expenses  for  safe  keeping  and 
maintaining  all  persons  duly  committed  to  the  jail  of  the 
county  for  trial  or  sentenced  to  imprisonment  in  the  county 
jail,  or  who  may  be  committed  for  the  non-payment  of  any 
fine,  or  for  any  contempt,  shall,  unless  otherwise  provided 
by  law,  be  paid  out  of  the  treasury  of  the  county,  the  ac- 
count of  the  keeper  being  first  allowed  by  the  county 
court  of  the  county  from  which  f  he  prisoner  was  commit- 
ted." Section  2341  provides,  **a  sheriff  shall  be  entitled 
to  receive  $5  a  week  for  keeping  and  boarding  any  person 
arrested  upon  civil  or  criminal  process,  in  the  county  jail, 
and  a  proportionate  part  thereof  for  any  fraction  of  a 
week,  provided  that,  if  at  any  ^ime  the  number  of  persons 
confined  on  criminal  process  in  such  jail  shall  exceed 
four,  then  the  sheriff  rhalJ  receive  $3  per  week  for  board- 
ing and  keeping  each  one  of  said  prisoners  during  the 
I)eriod  such  prisoners  shall  remain  in  custody.*' 

These  are  the  only  provision:;  of  the  statute  that  relate 
to  the  subject.  The  decision  of  this  question  must  turn 
upon  the  construction  to  be  given  to  §§  3975  and  3977, 
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supra.  Amongst  other  things  which  the  keeper  of  the 
jail  is  bound  to  furnish  prisoners  committed  to  his  custody 
by  section  3975  is  ''the  necessary  bedding."  He  is  also 
bound  to  furnish  them  necessary  clothing,  wholesome 
food,  fuel  and  necessary  medical  aid.  These  are  all 
charges  and  expenses  for  safe  keeping  and  maintaining  of 
persons  duly  committed  to  the  jail  of  the  county,  and  for 
which  the  proper  county  is  made  liable  by  §  3977,  mpra. 
The  payment  of  these  expenses  is  not  otherwise  provided 
for  by  law,  and  it  is  not  perceived  on  what  ground  the  non- 
liability of  the  county  could  be  maintained.  It  is  said 
that  §  2341,  supruy  fixes  the  only  compensation  to  which 
the  jailer  is  entitled.  That  section  fixes  $5  per  week  for 
keeping  and  hoarding  until  the  number  exceeds  four,  and 
then  the  price  is  $3.  But  this  section  is  only  for  the 
keeping  and  hoarding,  and  has  no  relation  whatever  to 
"the  necessary  bedding  and  clothing,"  nor  to  the  **fuel 
and  necessary  medical  aid,"  which  he  must  furnish  under 
section  3975.  It  is  true  that,  under  this  section,  the  jailer 
must  also  supply  the  prisoners  with  wholesome  food,  and 
if  there  was  no  other  enactment  providing  for  the  payment 
for  this  item,  it  would  be  the  duty  of  the  proper  county 
court  to  audit  and  allow  a  reasonable  sum  therefor;  but  it 
must  be  remembered  that  this  statute  was  enacted  in  1854, 
and  section  2341  was  enacted  in  1882. 

In  1864  the  enactment  on  that  subject  was  as  follows: 
•*  A  sheriff  shall  be  entitled  to  receive  f6  a  week  for  keep- 
ing any  prisoner  arrested  upon  civil  or  criminal  process,  in 
the  county  jail,  and  a  proportionate  part  thereof  for  any 
fraction  of  a  week.  When  a  prisoner  is  arrested  on  a 
criminal  process  the  compensation  must  be  paid  by  the 
proper  county. "  The  object  of  the  Act  of  1882  is  manifest 
Without  materially  changing  any  other  part  of  the  law  then 
in  force  on  the  subject,  the  legislature  reduced  the  amount 
of  allowance  to  the  sheriff  one  dollar  per  week  for  keeping 
each  prisoner,  until  the  number  should  exceed  four,  and 
after  that  the  amount  should  be  $3.  It  seems  to  me  that  the 
legislature  had  good  reasons  for  fixing  the  amount  to  be 
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paid  for  keeping  and  boarding  a  prisoner,  and  leaving  the 
amount  of  the  other  expenses  that  might  be  incurred  under 
the  Act  to  be  ascertained  by  the  county  court.  The 
amount  necessary  to  board  and  keep  a  prisoner  could  be 
readily  ascertained.  It  would  be  about  the  same  per  week 
at  all  times;  but  the  clothing,  bedding,  and  medical  aid 
would  vary  according  to  circumstances  and  the  condition 
of  the  case.  For  instance,  a  well-clad  prisoner  might 
remain  in  jail  for  a  long  time  and  need  no  clothing  beyond 
his  own  supply,  or  he  might  never  be  sick,  or  the  jail 
might  already  be  sufficiently  supplied  with  bedding,  in 
either  of  which  events  the  sheriff  would  not  be  authorized 
to  incur  any  expense  on  the  account  of  such  prisoner,  and 
the  legislature  could  not  provide  a  fixed  amount  that  would 
be  just  as  applied  to  the  facts  of  each  particular  case. 
Counsel  for  Multnomah  county  rely  upon  Connelly  v. 
Dakota  County,  35  Minn.  365. 

If  section  2341  was  the  only  provision  on  the  subject  of 
the  keeping  and  providing  for  the  pajrment  of  the  expenses 
of  prisoners  confined  in  jail,  this  authority  woula  then  be 
in  point,  but  in  view  of  the  other  provisions  of  the  statute 
above  cited,  its  applicability  is  not  perceived.  And  the 
same  remark  may  be  made  in  reference  to  the  case  of 
Orubh  V.  Louisa  County]  40  Iowa  314,  cited  by  respondent's 
counsel.  The  statutes  construed  there,  while  some  por- 
tions have  an  analogy  to  ours,  are  not  the  same  m  substance, 
and  hence  the  authority  would  be  inapplicable.  It  is 
believed  that  the  construction  here  given  to  these  pro- 
visions is  the  same  they  received  by  those  charged  with 
the  duty  of  their  execution  ever  since  their  enactment 
and  this,  of  itself,  would  be  sufficient  to  turn  the  scale  if 
the  question  were  doubtful.  In  all  cases  where  those  per- 
sons whose  duty  it  is  to  execute  a  law  have  uniformly 
given  it  a  particular  construction,  and  that  construction 
has  been  acquiesced  in  and  acted  upon  for  a  long  time,  it 
is  a  contemporary  exposition  of  the  statute,  which  always 
commands  the  attention  of  the  courts,  and  will  be  followed 
unless  it  clearly  and  manifestly  appears  to  be  wrong.     It 
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follows,  from  what  has  been  said,  that  the  court  erred  in 
sustaining  the  defendant's  demurrer  to  the  plaintiff's  com- 
plaint. 

The  judgment  will  therefore  be  reversed  and  the  cause 
remanded  to  the  court  below,  with  directions  to  over- 
rule said  demurrer,  and  for  such  further  proceedings  as 
may  be  proper. 


[Filed  January  20, 1800.  J 

STATE  OF  OREGON,  Respondent,  v.  FRANK  JARVIS, 

Appellant. 

!  ^  ^  CBiirTNAL  Law— Name  op  Crimk— Indictment.— A  wrong  name  given  to  the  crime  In 
28   8M  ^^^  preliminary  part  of  an  indictment  Is  an  Irregularity  only,  and  not  fatal.   Tbc 

charging  part  of  the  indictment  must  be  looked  to,  to  determine  the  character  of 
the  ofTcuse. 

Indictment— MULTiFARiors— When.— An  indictment  which  charges  more  than  one 
crime,  under  our  Code,  is  bad,  and  If  the  objection  be  taken  by  demurrer  at  the 
proper  time,  it  mu&t  prevail,  but  if  the  objection  be  not  thus  taken  it  is  waived. 

Criminal  Law— Trial— Evidence— Accomplice  — Corroborating  Evidence.— In  a 
trial  for  the  crime  of  incest,  the  party  to  the  crime  not  on  trial  is  an  accomplice,  and 
the  other  party  cannot  be  convicted  on  her  evidence,  unless  she  be  corroborated  by 
such  other  evidence  as  tends  to  connect  the  defendant  with  the  commi  slon  of  the 
crime,  and  the  corroboration  is  not  sufficient  if  it  merely  show  the  commi^6ion  of 
the  crime  or  the  circumstances  of  the  commission. 

Impeaching  Evidence- Effect  of.— The  declarations  contained  in  an  Impeaching 
question,  when  contradicted,  only  tend  to  impeach  the  character  of  the  wluiesi 
attacked  for  truth  and  veracity,  and  are  not  evidence  of  the  facts  recited  iu  such 
declarations. 

Practice  in  Supreme  Court— Bill  of  Exceptions.— Correct  practice  In  preparing  a 
case  for  this  court  suggested. 

Appeal  from  the  circuit  court  for  Multnomali  county. 

The  defendant  was  convicted  of  the  crime  of  incest  un- 
der an  indictment,  the  charging  part  of  which  is  as  fol- 
lows: **  The  said  Frank  Jarvis,  on  the  first  day  of  April, 
A.  D.  1889,  in  the  county  of  Multnomah,  and  State  of 
Oregon,  was  the  father  of  one  Josephine  Ross,  and  so 
being  and  knowing  himself  to  be  the  father  of  the  said 
Josephine  Ross  as  aforesaid,  and  for  that  reason  and  on 
account  of  that  relationship  prohibited  by  law  to  inter- 
marry with  her,  the  said  Josephine  Ross,  he,  the  said  Prank 
Jarvis,  did  then  and  there  unlawfully,  feloniously,  forcibly, 
incestuously  and  violently,   in    and  upon  her,  the   caid 
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Josephine  Ross,  his  said  daughter  as  aforesaid,  make  an 
assault  then  and  there  unlawfully,  feloniously,  forcibly, 
incestuously  and  violently,  against  the  will  of  her,  the  said 
Josephine  Ross,  did  ravish  and  carnally  know  her,  the  said 
Josephine  Ross.  The  said  Josephine  Ross  then  and  there 
was  a  woman  of  the  age  of  twenty  years."  Having  been 
sentenced  to  the  penitentiary  for  the  term  of  three  years 
under  this  conviction,  the  defendant  has  appealed  to  this 
court. 

Alfred  F.  Sears,  Jr.^  and  JF.  MendenTiaH,  for  Appellant. 

Henry  E.  McGinn,  District  Attorney,  for  Respondent. 

Strahan,  J. — The  name  given  to  the  crime  with  which 
the  pleader  sought  to  charge  the  defendant  in  the  indict- 
ment is  rape,  but  it  seems  a  mistake  in  this  particular;  is 
an  irregularity  and  is  not  fatal.  The  charging  part  of  the 
indictment  must  be  looked  to,  to  determine  the  character 
of  the  offense.     People  v.  Ouddihi,  54  Cal.  53. 

This  indictment  seems  to  embrace  the  main  elements 
mentioned  in  three  sections  of  the  Criminal  Code.  Section 
173B  defines  the  crime  of  rape  as  follows:  **If  any  person 
shall  carnally  know  any  female  child  under  the  age  of 
fourteen  years,  or  shall  forcibly  ravish  any  woman  of  the 
age  of  fourteen  years  or  upwards,  such  person  shall  be 
deemed  guilty  of  rape,  and  upon  conviction  thereof,  shall 
be  punished  by  imprisonment  in  the  penitentiary  not  less 
than  three  nor  more  than  twenty  years."  Section  1734 
punishes  the  offense  with  imprisonment  not  less  than 
twenty  years  in  the  penitentiary,  or  during  life,  if  the  out- 
raged female  was  the  sister  of  the  whole  or  half  blood,  or 
the  daughter  of  the  defendant,  or  of  his  wife.  Section 
1873  defines  and  punishes  incest  as  follows:  **If  any  per- 
son, being  within  the  degree  of  consanguinity  within  which 
marriages  are  prohibited  by  law,  shall  intermarry  with 
each  other,  or  shall  commit  adultery  or  fornication  with 
each  other,  such  persons,  or  either  of  them,  upon  convic- 
tion thereof,  shall  bo  punished  by  imprisonment  in  tho 
IHjnilcntiarj'  not  less  than  one  nor  more  than  throe  years. 
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or  by  imprisonment  in  the  county  jail  not  less  than  three 
months  nor  more  than  one  year,  or  by  a  fine  not  less  than 
two  hundred  nor  more  than  one  thousand  dollars." 

The  facts  alleged  in  this  indictment  evidently  constitute 
two  separate  and  distinct  offenses,  namely,  rape  and  incest, 
and  this  is  contrary  to  §  1273,  Hiirs  Code,  which  says  that 
the  indictment  must  charge  but  one  crime,  and  in  but  one 
form  only.  This  objection  is  ground  of  demurrer  (Hill's 
Code,  §  1822),  and  it  is  an  objection  that  if  not  so  taken 
is  waived.  Hill's  Code,  §  1330.  No  objection  was  taken 
in  the  court  below  to  the  indictment,  on  this  ground,  and 
none  can  be  raised  here.  The  rulings  of  the  court,  on  the 
defendant's  request  to  give  one  instruction,  presents  the  only 
matter  necessary  for  us  to  consider. 

At  the  conclusion  of  the  evidence,  counsel  for  the  defend- 
ant requested  the  court  to  charge  the  jury,  in  effect,  that 
there  was  not  sufficient  evidence  before  them  to  authorize 
a  conviction  of  the  defendant,  and  that  he  must  be  acquitted, 
both  on  the  charge  of  rape  and  incest,  and  that  the  evidence 
was  not  sufficient  to  sustain  a  conviction  for  either  crime; 
but  the  court  refused  to  give  this  charge,  to  which  ruling 
the  defendant  excepted.  Hill's  Code,  §  1371,  provides: 
**A  conviction  cannot  be  had  on  the  testimony  of  an  accom- 
plice, unless  he  be  corroborated  by  such  other  evidence  as 
tends  to  connect  the  defendant  with  the  commission  of  the 
crime,  and  the  corroboration  is  not  sufficient  if  it  merely 
shows  the  commission  of  the  crime  or  the  circumstances  of 
the  commission. "  This  section  of  the  Code  and  the  request 
present  two  questions:  First,  was  Josephine  Boss  an  accom- 
plice in  the  commission  of  the  crime  of  which  the  defendant 
stands  convicted  ?  and  second,  was  she  corroborated  ?  And, 
first,  was  Josephine  Ross  an  accomplice?  If  the  rule  an- 
nounced by  this  court  in  State  v.  Roberts,  15  Or.  187,  is 
applied  to  this  case,  the  question  must  be  answered  in  the 
affirmative.  The  definitions  there  given  apply  generally 
to  every  crime,  and  it  is  not  perceived  on  what  ground  the 
one  under  consideration  could  be  excepted.  The  case  of 
State  v.  Dana^  10  Atlantic  Rep.  727,  was  a  prosecution  for 
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incest,  committerl  by  parties  within  the  prohibited  degrees, 
in  which  the  court  advised  the  jury  very  fully  that  they 
ought  not  to  convict  ujKjn  the  uncorroborated  evidence  of 
an  accomplice,  unless  the  testimony  of  the  accomplice 
obtain  full  credit  with  the  jury  and  they  were  fully  con- 
vinced of  its  truth,  in  which  event  they  should  give  the 
same  effect  to  his  testimony  as  should  be  allowed  to  an 
unimpeached  witness  who  is  in  no  way  implicated  in  the 
offense.  In  passing  upon  an  exception  to  this  charge, 
the  court  said:  ** There  is  no  rule  of  the  common  law,  nor 
of  the  statute  law  of  this  State,  that  a  person  shall  not  be 
convicted  on  the  testimony  of  an  accomplice  unless  cor- 
roborated by  other  evidence.  In  some  States  such  rule 
may  exist,  either  from  a  code  or  statute  law."  Because 
there  was  no  such  a  law  in  that  State  the  court  refused  to 
sustain  the  exception.  But  in  this  State  such  rule  does 
prevail,  and  the  court  has  no  discretion  in  its  application 
in  every  case  where  the  testimony  of  an  accomplice  is 
relied  upon. 

In  California,  where  a  similar  statute  is  in  force,  speak- 
ing of  the  anomalous  fact  that  the  common  law  did  not 
require  that  an  accomplice  be  corroborated  to  authorize  a 
conviction,  and  yet  the  court  always  advised  the  jury  to 
acquit  if  he  was  not  corroborated,  said:  ''The  apparent 
anomaly  is  done  away  with  by  section  1111  of  our  Penal 
Ck)de.  Under  it,  although  the  jurors  are  the  sole  deter- 
minators  of  the  facts  proved  by  the  evidence,  yet  if  there 
is  no  evidence  other  than  the  testimony  of  the  accomplice, 
tending  to  connect  the  defendant  with  the  commission  of 
the  offense,  the  judge  may  direct  an  acquittal.  This,  how- 
ever, simply  because  the  statute  prohibits  a  verdict  based 
upon  the  testimony  of  an  accomplice  alone,  even  although 
the  jury  may  believe  such  testimony  to  be  entirely  true, 
and  it  establishes  the  defendant's  guilt  beyond  a  reason- 
able doubt,  not  because  the  jurors  are  prohibited  from 
hdiemng  the  testimony  of  the  accomplice  in  the  absence  of 
the  corroboration  mentioned  in  the  statute.  Statey,  Lights 
17  Or.  358;  Blakely  v.  State,  74  Appeal,  616;  State  v,  Zollifer, 
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16  Texas  App.  312;  Robinson  v.  State,  16  Lea.  146;  People  v. 
Courtney,  28  Hun.  589:  Martin  v.  State,  67  Ala.  55;  Menrittv, 
State,  12  Texas  App.  203;  Craft  v.  The  Commonwealth,  80 
Ky.  349:  Freeman  v.  State,  11  Texas  App.  92.  In  this  latter 
case  the  charge  was  incest.  The  court  held  her  to  be  an 
accomplice,  and  reversed  a  conviction  had  on  ^  her  uncor- 
roborated testimony.. 

At  common  law,  and  in  the  absence  of  any  statute 
governing  the  subject,  it  was  the  practice  of  judges  to  tell 
juries  that  they  might  legally  convict  on  the  evidence  of 
an  accomplice  alone  if  they  thought  they  could  safely  rely 
on  his  testimony;  but  at  the  same  time,  to  advise  them 
never  to  act  on  the  evidence  of  an  accomplice  unless  he  be 
confirmed  as  to  the  particular  person  who  was  charged 
with  the  offense  1  Wharton  Cr.  Law,  §  785.  And  Baron 
Parke  said  that  it  had  always  been  his  practice  to  tell  the 
jury  not  to  convict  the  prisoner  unless  the  evidence  of  the 
accomplice  be  confirmed,  not  only  as  to  the  circumstances 
of  the  crime,  but  also  as  to  the  person  of  the  prisoner.  1 
Wharton  Cr.  Law,  §  787,  and  authorities  there  cited. 
Many  authorities  on  this  subject  are  collated  in  note  2  to 
§  381,  1  Greenleaf  Ev.  Speaking  of  the  evidence  of  an 
accomplice,  it  is  there  said:  •'But  the  source  of  this  evi- 
dence is  so  corrupt  that  it  is  always  looked  upon  with 
suspicion  and  jealousy,  and  is  deemed  unsafe  to  rely  upon 
without  confirmation.  Hence  the  court  will  even  consider 
it  their  duty  to  advise  a  jury  to  acquit  where  there  is  no 
evidence  other  than  the  uncorroborated  testimony  of  5iii 
accomplice."  And  this  principle  is  sustained  by  numerous 
common  law  citations.  In  such  case  the  common  law 
practically  required  an  acquittal  if  the  accomplice  was  not 
corroborated;  our  statute  has  made  it  imperative.  The 
guilty  may  sometimes  escape  punishment  under  the  opera- 
tion of  such  a  statute,  and  the  innocent  might  be  convicted 
under  the  operation  of  the  common  law  rule,  if  Jarvis  saw 
proper  to  disregard  the  charge  of  the  court.  But  the 
statute  has  made  corroboration  of  an  accomplice  neces* 


Jan.  1890.]  State  v.  Jarvis.  865 

opinion  of  the  Court— Strahan,  J. 

sary,  so  that  the  court  has  no  control  over  the  subject 
except  to  apply  the  statute. 

The  court  has  no  discretion,  but  is  bound  to  apply  the 
statute,  indiscriminately,  to  all  cases  wherever  an  accom- 
phce  appears  as  a  witness  and  the  State's  case  depends 
solely  upon  his  uncorroborated  testimony.  If  we  were 
now  engaged  in  making  the  law,  no  doubt  we  would  declare 
a  different  rule;  but  the  principle  is  already  established 
and  fixed  by  the  authorities,  and  we  would  only  add  to  the 
uncertainty  of  the  law  by  disregarding  them — a  thing 
which  we  have  no  right  to  do.  This  point  plainly  marks 
the  distinction  between  legislative  and  judicial  power. 
The  binding  force  of  the  authorities  on  this  subject  is 
fully  recognized  by  the  able  editor  of  the  Albany  Law 
Journal^  who  says:  **It  might  be  well  to  provide  for  the 
case  of  incest  as  sui  generis,  but  we  think  accomplices,  in 
general,  should  be  corroborated,  as  provided  for  in  this 
section." 

The  legislature  might  have  declared  an  accomplice  in- 
competent as  a  witness;  but  he  may  be  a  witness,  and  tne 
legislature  has  not  said  that  he  shall  not  be  believed  if  un- 
corroborated, but  that  a  conviction  shall  not  be  had  upon 
his  testimony  unless  there  is  other  evidence  tending  to 
prove  the  defendant's  complicity  in  the  offense  charged: 
People  V.  Clough,  15  Pac.  Rep.  5;  People  v.  Thompson,  50  CaL 
480;  People  v.  Moore,  45  Cal.  19.  And  such  is  the  rulins^  of 
this  court  in  State  v.  Odell,  8  Or.  81. 

And  now,  as  to  the  second  question  above  suggested. 
The  State  introduced  only  two  witnesses  in  chief,  Josephine 
Boss  and  her  husband.  The  details  of  Josephine's  evi- 
dence are  of  too  revolting  a  character  to  be  recapitulated 
here;  but,  briefly,  it  was  to  the  effect  that  she  and  the  de- 
fendant had  during  the  last  five  years,  whenever  occasion 
permitted,  indulged  in  sexual  intercourse  with  each  other; 
bat  she  was  not  corroborated  in  any  manner.  All  her 
husband  knew  on  the  subject  was  what  she  told  him. 
Under  the  authorities  cited  this  would  not  be  sufficient  to 
authorize  a  conviction. 
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.  Something  was  said  upon  the  argument  as  to  the  effect 
to  be  given  to  the  evidence  of  Bessie  Smith.  She  was 
called  to  impeach  Hattie  Pelder.  Hattie  Felder  claims  to 
be  the  wife  of  the  defendant,  and  testified  very  fully  in  his 
behalf,  contradicting  the  testimony  given  by  Josephine 
Ross  on  her  cross-examination.  The  district  attorney 
asked  her  this  impeaching  question:  Did  you  not  say  to 
Mrs.  Bessie  Smith,  at  their  house  at  Booster  Rock,  in  the 
latter  part  of  August  or  September  of  last  year,  Mrs. 
Smith  and  yourself  being  present^  words  to  the  following 
effect:  ''I  am  sick  at  heart;  I  have  been  living  and  pat- 
ting up  with  Mr.  Jarvis'  abuse  as  long  as  I  propose  to;  I 
have  been  abused  by  him.  His  relations  with  Josephine 
are  scandalous;  he  takes  her  and  throws  her  on  the  bed. 
and  he  treats  her  in  such  a  way, — ^I  tell  you,  Mrs.  Smith,  I 
know  enough  to  send  Jarvis  to  the  penitentiary.  Don't 
ever  say  anything  about  this  to  anybody.  I  am  going  to 
live  with  him  until  I  get  my  share  of  what  is  honestly 
mine,  and  then  I  propose  to  leave  him;  and  you  may  make 
this  public,"  or  words  to  that  effect? 

Mrs.  Bessie  Smith,  being  called  as  an  impeaching  wit- 
ness, had  this  language  repeated  to  her  by  the  district 
attorney,  and  she  was  asked  if  it  was  uttered  by  the  wit- 
ness in  her  presence  on  the  occasion  referred  to.  and 
she  said,  *  *  Yes;  words  to  that  effect. "  It  was  thought,  upon 
the  argument,  that  this  statement  of  Hattie  Felder,  swoin 
to  by  Mrs.  Smith,  might  in  some  way  aid  the  State.  But 
this  cannot  be;  such  evidence  only  tends  to  impeach  the 
character  of  the  witness  for  truth  and  veracity,  but  is  not 
evidence  of  the  fact  stated  in  such  declarations.  State  v. 
Fitzhugh,  2  Or.  227. 

Before  concluding  this  opinion  it  is  proper  to  add  that 
the  bill  of  exceptions  is  in  a  most  unsatisfactory  form.  It 
is  in  effect  a  transcript  of  the  reporter's  notes,  taken  upon 
the  trial.  It  embraces  all  of  the  evidence  and  the  charge 
of  the  court ;  but  the  exceptions  to  the  general  charge  are 
too  uncertain  to  be  noticed.  Counsel  must  not  expect  to 
prepare  a  bill  of  exceptions  in  this  way,  and  then  ask  this 
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court  to  sift  out  the  alleged  errors  by  separating  the  part 
of  the  charge  excepted  to  from  that  part  to  which  no  ex- 
ception is  taken.  Counsel  for  the  appellant  must  do  that. 
Where  for  any  cause  counsel  deem  it  proper  that  all  the 
evidence  should  come  before  this  court,  I  think  the  better 
practice  would  be  to  annex  the  same  as  an  exhibit  to  the 
bill  of  exceptions,  carefully  marking  it,  so  it  could  be 
readily  identified,  and  then  let  the  bill  of  exceptions  con- 
tain only  such  exceptions  as  were  taken  upon  the  trial,  and 
upon  which  the  party  relies  in  this  court.  This  would  en- 
able the  appellant  to  present  in  the  clearest  manner  the 
rulings  which  he  claims  were  erroneous.  If  instructions 
were  asked  which  he  contends  should  have  been  given, 
they  should  appear  in  the  bill  of  exceptions,  and  if  parts 
of  the  charge  actually  given  are  claimed  to  be  erroneous, 
those  parts  only  should  be  separated  from  the  general 
charge,  leaving  such  general  charge  as  a  whole  to  be  an- 
nexed to  the  bill  of  exceptions,  if  in  writing. 

But  for  the  error  of  the  court  in  refusing  to  give  the 
charge  asked  by  the  appellant,  and  which  does  clearly 
appear  from  the  record,  the  judgment  of  the  court  below 
must  be  reversed  and  a  new  trial  awarded. 
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i        JOHN  SMALLMAN,  Appellant,  v.  PETER  POWELL, 
j  Respondent. 

BncKRT-^NxzT  or  Kin.— Tbe  grandfather  is  one  degree  nearer  of  kin  than  the  ancle, 

as  computed  by  the  civil  law. 
KzzT  07  Ein-^Gbaudpatheb^Uncle.— Where  an  intestate  has  no  issue,  nor  wife 

nor  father,  mother,  brother  nor  lister;  held,  that  his  grandfather  took  the  estate  in 

preference  to  his  uncle  as  next  of  kin. 

Appeal  from  the  circuit  court  for  Ldnn  county. 

The  facts  are  these: 

It  is  hereby  stipulated  and  agreed  by  and  between  the 
parties  herein  to  submit  this  cause  to  the  court  for  trial 
upon  the  following  statement  of  the  facts  herein,  to-wit: 
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(1)  That  Sampson  Smallman  and  Margaret  Smallman, 
now  both  deceased,  were,  at  and  prior  to  their  death,  seised 
in  fee  simple  of  the  following  described  real  estate,  to- wit: 
The  donation  land  claim  of  Sampson  Smallman  and  Mar- 
garet Smallman,  his  wife,  the  same  being  notification  No. 
1,118,  and  claim  No.  6,  being  part  of  section  35,  in  Tp.  98., 
R.  2  W.,  and  claim  No.  53,  being  parts  of  sections  1,  2,  3 
and  11,  in  Tp.  10  S.,  R.  2  W.,  in  Linn  county,  Oregon.  (2) 
That  said  Sampson  Smallman  and  Margaret  Smallman 
died  intestate,  leaving  John  Smallman,  the  plaintiff  herein, 
and  Elizabeth  Smallman,  th6ir  only  children,  surviving 
them,  and  their  only  heirs.  (3)  That  afterwards  said 
Elizabeth  Smallman  was  lawfully  married  to  Wiley  Powell. 
a  son  of  Peter  Powell^  the  defendant  herein.  (4)  That 
afterwards  said  donation  land  claim  was  duly  partitioned 
and  divided  between  the  plaintiff  and  said  Elizabeth 
Powell,  and  the  east  half  of  said  donation  land  claim  was 
allotted  and  set  apart  to  the  said  Elizabeth  Powell,  in  her 
own  right,  in  fee  simple  as  for  her  share  of  said  land 
claim,  and  the  west  half  of  said  land  claim  was  allotted 
and  set  apart  to  the  plaintiff,  as  and  for  his  share  of  said 
land  claim,  in  his  own  right,  in  fee  simple.  (5)  Tha. 
afterwards  said  Elizabeth  Powell  and  said  Wiley  Powell, 
her  husband,  died  intestate,  leaving  one  child,  Sampson  T. 
Powell,  their  only  heir,  surviving  them.  (6)  That  after- 
wards said  Sampson  T.  Powell  died,  and  at  the  time  of  his 
decease  he  left  neither  wife,  nor  father,  mother,  brother 
nor  sister,  or  the  representatives  of  either,  living.  (7) 
That  said  Sampson  T.  Powell,  at  the  time  of  his  death, 
was  seised  in  fee  simple^  of  the  east  half  of  said  land 
claim,  as  the  sole  heir  at  law  of  said  Elizabeth  Powell,  his 
mother.  (8)  That  Peter  Powell,  the  defendant  herein,  is 
the  paternal  grandfather  and  only  surviving  grandparent 
of  the  said  Sampson  T.  Powell.  (9)  That  John  Small- 
man,  the  plaintiff  herein,  is  the  uncle  of  the  said  Sampson 
T.  Powell,  on  the  part  of  his  mother,  and  the  only  surviv- 
ing child  of  the  maternal  grandparents,  now  deceased,  (rf 
€aid  Sampson  T.  Powell,  on  his  mother *s  side. 
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If  the  court  shall  be  of  the  opinion,  upon  the  above  state- 
ments of  the  facts  in  this  case,  that  the  plaintiff  is  entitled 
to  the  east  half  of  said  donation  land  claim,  as  the  sole 
heir  and  next  of  kin  of  the  said  Sampson  T.  Powell,  then 
the  plaintiff  is  to  have  judgment  herein  for  the  possession 
of  the  said  east  half  of  said  land  claim;  but  if  the  court 
shall  be  of  opinion  that  the  defendant,  in  his  own  right  as 
next  of  kin,  on  the  part  of  the  father  of  said  Sampson  T. 
Powell,  is  entitled  to  said  east  half  of  said  land  claim,  then 
the  .court  is  to  find  and  render  judgment  herein  in  favor 
of  the  defendant,  as  shall  be  deemed  advisable  and  just  pn 
the  above  statement  of  facts  in  this  cause. 

After  argument  by  counsel,  the  court,  having  fully  con- 
sidered the  allegations  of  the  parties  and  the  facts  as 
agreed  upon  by  the  parties  in  their  stipulation  to  file 
herein,  finds  the  facts  as  stipulated,  and  adopts  the  state- 
ment of  facts  so  stipulated  as  the  findings  of  fact  by  the 
court  and  as  conclusions  of  law,  and  the  court  finds:  First, 
that  Peter  Powell  is  the  nearest  of  kin  surviving  the  said 
Sampson  T.  Powell,  and  is  the  heir  at  law  of  said  Sampson 
T.  Powell,  and  takes,  by  descent,  the  east  half  of  the  land 
claim  described  in  said  stipulations,  as  the  sole  heir  at  law 
of  said  Sampson  T.  Powell,  and  is  the  lawful  owner  and 
entitled  to  the  possession  thereof. 

The  court  found  a  decree  in  aceordance  therewith^  and 
from  which  this  appeal  is  taken. 

J,  K  Weatherford,  for  Appellant 

J.  G,  Powell,  for  Respondent. 

Lord,  J. — This  case  presents  the  single  question,  whether 
the  real  property  already  aescribed  passes  to  the  defend- 
ant as  next  of  kin,  the  former  being  the  grandfather  and  the 
latter  the  uncle  of  the  intestate.  The  whole  matter  de- 
pends upon  the  meaning  to  be  given  to  subdivision  6  of  sec- 
tion 3098,  Or.  Code:  **If  the  intestate  shall  leave  no  lineal 
descendants,  neither  wife  nor  father,  mother,  brother  nor 
sister,  such  real  property  shall  descend  to  his  next  of  kin 
in  equal  degrees,"  etc.     And  section  3103  provides  that 

XVm.  Ob.— 21. 
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*  *  the  de^ee  of  kindred  shall  be  computed  according  to  the 
rules  of  the  civil  law."  It  is  somewhat  difficult  to  catch 
the  point  in  the  contention  for  the  plaintiff.  "While  the 
rule  for  computing  kindred,  as  declared  by  the  statute,  is 
admitted,  the  argument  indicates  tiiat  if  so  computed,  and 
the  grandfather  be  found  to  be  one  degree  nearer  than  the 
uncle,  he  would  not  be  entitled  to  the  inheritance,  because 
he  is  not  of  the  blood  of  the  ancestor  from  whom  the 
estate  originally  descended.  The  argument  proceeds  upon 
the  theory  that  there  is  an  exception  when  the  estate 
comes  by  descent,  which,  by  the  law  of  some  of  the  States, 
when  the  intestate  leaves  no  children,  reverts  to  the  heir 
or  kindred  of  the  person  through  whom  it  is  acquired. 
The  policy  of  the  common  law  was  to  keep  the  real 
property  in  the  line  of  the  ancestor  by  whom  it  was 
brought  into  the  family,  and  the  statute^!  of  descent,  m 
some  of  the  States,  in  certain  cases  have  provisions  to  that 
effect.  But,  generally,  in  the  United  State<?  the  English 
common  law  of  descents,  in  its  essential  features,  has  been 
rejected,  and  each  State  has  established  a  law  for  itseU. 
4  Kent's  Com.,  412.  In  fact,  by  enactment,  the  conmion 
law  rule  prevails  that  the  right  of  succession  is  entirely 
statutory. 

The  reason  is  obvious.  At  common  law  the  canons  of 
descent  grew  out  of  the  feudal  'ystem  of  tenures,  and  the 
policy  of  the  State  to  establish  and  maintain  a  wealthy 
landed  aristocracy,  which  cooperated  to  prevent  the  distri- 
bution of  real  property,  and  to  promote  its  accumulatioQ 
in  the  hands  of  the  few.  An  important  factor  in  working 
out  this  result  was  the  common  law  mode  of  computing 
kindred,  which,  being  alien  in  spirit  to  our  jwlitical  insti- 
tutions, has  been  generally  rejected,  and  in  this  State 
abrogated  and  the  rules  of  the  civil  law  adopted.  In  the 
mode  of  computing  degrees  of  kindred,  the  civil  law  did 
not  begin  as  at  common  law,  and  reckon  from  the  common 
ancestor  downwards  to  each  of  the  persons  related,  or  to 
the  most  remote  of  them,  but  from  the  person  a  quo 
upwards  to  the  common  stock,  and  then  downwards  to  the 
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other  party  related.  "The  difference  is  manifest;  the 
canon  and  common  law,  starting  from  the  common  ances- 
tor, and  the  civil  law,  starting  from  the  intestate 
himself,  as  the  terminus  a  qico,  the  several  degrees  arc 
numbered.  Thus,  by  the  civil  law,  from  the  intestate 
to  his  father,  in  lineal  ascent,  is  one  degree,  and  thence 
to  the  grandfather,  is  another  or  the  second  degree. 
Again,  from  the  intestate  to  his  mother  is,  lineally,  one 
degree;  thence  to  her  father  or  mother  is  tho  second 
degree,  and  thence  downward  to  the  axmt  is  the  third 
degree.  The  paternal  grandfather  being  in  the  second. 
and  the  maternal  aunt  in  the  third  degree,  by  this  mode 
of  computation  he  is  therefore  the  nearest  of  kin.  The 
spiritual  courts  have  adopted  the  rule  of  the  civilian  in 
reckoning  propinquity  of  degree,  and  in  so  doing  have 
necessarily  placed  grandfathers  a  degree  nearer  the  intes- 
tate than  uncles  and  aunts."  Sweezy  v.  Willis^  1  Bradford, 
498;  2  Black.  224;  2  Kent,  422.  Under  the  civil  law,  then, 
the  grandparents  are  one  degree  nearer  than  uncles  and 
aunts,  and  so  speak  all  the  authorities  without  a  dissentient 
voice.  Cables  v.  Prescott,  67  N.  C.  582;  Kelsey  v.  Hardy,  20 
N.  H.  479;  Ryan  v.  Andrews,  21  Mich.  229;  Phillips  v.  Pellet, 
35  Ala.  696;  Barger  v.  Eobbs,  67  IlL  592;  Kirkendall  v. 
Appeal  43  Wis.  167;  Bassil  v.  Loffer,  88  Iowa,  451;  Cole 
V.  Bailey,  2  Curtis,  562;  2  Domat's  Civil  Law.  g§  2832,  2834. 
Peter  Powell,  therefore,  as  the  grandfather  of  the  intestate, 
Sampson  T.  Powell,  is  one  degree  nearer  than  John  Small- 
man,  his  uncle,  the  plaintiff,  and  is  next  of  kin,  upon  the 
facts,  to  which  the  estate  ascends,  unless  there  is  some 
exception  which  affects  that  result. 

A  glance  at  the  statute  will  satisfy  any  one  that,  in  the 
absence  of  those  specified,  the  estate  goes  to  the  next  of 
kin  as  computed  by  the  civil  law.  The  course  is  prescribed 
by  the  statute  without  reference  to  the  source  from  which 
the  property  was  acquired.  While  it  may  be  admitted  that 
whenever  a  statute  does  not  prescribe  in  a  given  case  to 
whom  an  estate  shall  descend,  that  the  common  law  rule 
prevails  for  ascertaining  who  is  the  person  or  heir  entitled 
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to  take.  No  such  inquiry  can  arise  here,  for  the  statute 
provides  in  direct  terms  that  "if  the  intestate  shall  have 
no  lineal  descendants,  neither  wife,  nor  father,  mother, 
brother  nor  sister,  such  real  property  shall  descend  to  his 
next  kin  in  equal  degrees."  And  as  Sampson  T.  Powell 
the  intestate,  had  no  issue,  nor  wife,  nor  father,  mother, 
brother  nor  sister,  his  grandfather,  the  defendant,  would 
take  the  estate  in  preference  to  the  plaintiff,  his  uncle. 
The  statute  makes  no  distinction  founded  upon  the  source 
from  which  the  property  has  been  derived,  but  assigns  it 
to  the  Ecxt  of  kin,  who  is  the  defendant  and  grandfather, 
upon  the  facts,  as  reckoned  by  the  civil  law,  and  to  whom 
it  must  ascend. 

It  follows,  there  was  no  error,  and  that  the  judgment  of 
the  court  below  must  be  affirmed. 
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i^WW~      STATE     OF     OREGON,     Respondent,     v.     EI.ZEAR 

DUPUIS,    Appellant. 

Statutory  Construction— Rbpbal.— The  Aot  problbldng  tbe  giTfng  <»  ielling  of 
Intoxicating  liquors  to  minors  of  October  17, 1876,  is  repealed  by  the  Act  of  V^ 
ruar}'  1~,  1887.    HllVs  Code,  f  1918,  on  the  same  subjeet 

Bepbals  by  Implication.— Section  1913,  Hill's  Code, Is  not  repealed  by  tbe  Act  of  Fdv 
ruary  18,  1889,  Session  Laws,  pp.  9, 10, 11.  rrsnladsff  tbe  sale  of  spirit:^on8,  Tinoni 
and  malt  liquors  in  this  State.  Tbere  is  no  snch  repnitaancy  between  ihc  two  Acts 
as  that  they  both  cannot  stand  together  and  be  operative. 

Act  of  18S9,  supra.— This  Act,  by  its  own  terms,  Is  not  operatire  In  any  of  the  intw* 
poraled  cities  or  towns  in  this  Slate. 

Appeal  from  the  circuit  court  for  Marion  county. 

The  defendant  was  indicted  by  the  grand  jury  of  Ma- 
rion county  for  the  crime  of  selling  and  giving  intoxicating 
liquors  to  a  minor.  The  charging  part  of  the  indictment 
is  as  follows:  ''The  said  Elzear  Dupuis,  on  the  twenty- 
seventh  day  of  August,  A.  D,  1889,  in  the  county  of  Ma- 
rion and  State  of  Oregon,  then  and  there  being,  did  then 
and  ihei'o  unlawfully  sell  and  give  to  Charles  H.  Baker 
one  drink  of  intoxicating  liquor,  to  wit:  lager  beer,  of 
the  value  of  five  cents,  ho  the  said  Charles  H.  Baker  then 
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and  there  being  a  minor,  under  the  age  of  twenty -one 
years,  and  he  the  said  Elzear  Dupuis  not  then  having  the 
.  consent  in  writing  of  said  minor's  parents  or  guardian  for 
that  purpose,  contrary,"  etc.     Both  parties  waived  trial 
by  a  jury,  and  the  cause  being  submitted  to  the  court,  the 
court  made  the  following  findings:     (1)     That  the  defend- 
ant Elzear  Dupuis  is  engaged  in  the  business  of  retailing 
spirituous,  vinous  and  malt  liquors  in  the  town  of  Gervais, 
Marion  county,  Oregon.     (2)     That  said  town  of  Gervais, 
prior  to,  and  on  and  ever  since  the  twenty-seventh  day  of 
August,  1889,  was  and  is  a  municipal  corporation  duly 
incorporated  by  the  legislative  assembly  of  the  State  of 
Oregon.     (3)    That  on  the  twenty-seventh  day  of  August, 
1889,  the  said  defendant  Elzear  Dupuis  sold  to  one  Charles 
I       H.  Baker  one  drink  of  lager  beer,  of  the  value  of  five  cents, 
I       said  lager  beer  being  intoxicating  liquor.     (4)     That  said 
I       Charles  H.  Baker,  on  the  twenty-seventh  day  of  August 
j       1889,  was  a  minor  under  the  age  of  twenty -one  years.     (5) 
\       That  the  said  Elzear  Dupuis  did  not,  at  the  time  he  sold 
said  lager  beer  to  said  Charles  H.  Baker,  have  the  consent 
in  writing  of  the  said  minor's  parents  or  guardian  for  that 
purpose. 

And  as  conclusions  of  law  from  the  foregoing  facts,  the 
court  finds  that  said  Elzear  Dupuis  is  guilty  as  charged  in 
the  indictment 

The  defendanrt  was  thereupon  sentenced  to  pay  a  fine  of 
?50,  from  which  judgment  this  appeal  was  taken. 

TF.  M.  Kaiser  and  TUmon  Ford^  for  Appellant. 

I  B.  H,  HewUU  District  Attorney,  for  the  State. 

Strahan,  J. — The  appellant's  main  contention  is  that 
the  Act  of  1887  (Hiirs  Code,  §  1913)  is  repealed  by  the  Act 
of  1889.  Session  Laws,  pp.  9,  10,  11.  Section  1913,  Hills 
Code,  being  section  1,  Acts  of  1887,  p.  71,  provides:  **If 
any  person  shall  sen,-or  cause  to  be  sold  or  given,  any  in- 
toxicating liquors  to  any  minor  in  this  State,  or  if  any 
keeper  of  any  saloon,  bar-room,  or  other  vendor  of  sprituous 
or  intoxicating  liquors  within  this  State  shall  harbor,  per- 
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mit  or  suffer  any  minor  to  loiter  or  to  remain  in  such 
saloon,  bar-room,  or  other  place  where  such  spirituous  or 
intoxicating  liquors  are  sold,  or  kept  for  sale,  or  to  engage 
in  any  game  of  cards,  dice-throwing,  or  other  game 
of  chance,  billiards,  bagatelle  or  other  game,  in  such 
saloon,  bar-room  or  place  aforesaid,  either  for  amusement 
or  otherwise,  such  person  shall  be  deemed  guilty  of  a  mis- 
demeanor, and,  upon  conviction  thereof,  shall  be  pun- 
ished by  fine  of  not  less  than  fifty  nor  more  than  three 
hundred  dollars,  or  by  imprisonment  in  the  county  jail  not 
exceeding  one  year,  or  both,  at  the  discretion  of  the  court, 
and  shall  forfeit  any  license  such  person  may  have,"  etc 

At  the  argument  some  doubt  was  expressed  as  to  the 
validity  of  this  Act  on  account  of  the  error  in  the  title. 
Its  title  is  as  follows ;  ' '  An  Act  to  amend  an  Act  to  amend 
section  14  of  title  1,  chapter  28,  General  Laws  of  Oregon, 
being  section  686,  chapter  3,  Criminal  Code,  published  in 
1874  by  authority  of  the  legislative  assembly  of  the  State 
of  Oregon,  as  amended  October  17,  1876."  This  title,  it 
must  be  conceded,  is  unnecessarily  cumbersome  and  prolix, 
and  the  learned  annotator  of  the  last  edition  of  the  statutes 
of  this  State,  at  a  note  at  page  964,  vol.  1,  has  pointed  out 
the  error  in  such  title.  He  says:  ''It  will  be  observed, 
moreover,  while  the  title  declares  the  object  of  this  Act  to 
be  to  amend  an  Act  of  October  17,  1876,  which  was  itself 
amendatory  of  the  section  as  printed  in  the  edition  of  the 
General  Laws  of  1874,  the  body  of  this  Act  purports  to 
amend  the  original  section,  notthe  amendatory  one.  Still, 
I  have  assumed  that  section  686  of  the  Criminal  Code, 
which  is  upon  the  same  subject  matter  of  this  Act,  is  the 
controlling  element  in  the  descriptive  part,  in  both  title 
and  body  of  this  Act,  and  that  the  title  therefore  suffi- 
ciently expresses  the  subject  of  the  Act." 

Turning,  now,  to  section  686  of  the  revision  of  1874,  and 
it  is  found  to  punish  the  selling  or  giving  of  intoxicating 
liquors  to  minors,  rejecting  all  that  part  of  the  title  which 
is  superfluous  and  erroneous,  and  I  think  the  Act  may  be 
upheld  as  an  amendment  to  section  686  of  the  Criminal 
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Code.  The  subject  of  the  Act  is  expressed  in  the  title,  and 
the  amendatory  Act  is  germain  to  the  subject  embraced  in 
section  686,  supra.  As  a  result  of  this  conclusion,  the  Act 
of  1876  is  repealed  by  implication  by  the  Act  of  1887. 
The  Act  of  1887  makes  no  provision  for  a  written  license 
by  the  parent  or  guardian.  Therefore  the  allegations  in 
the  Indictment  on  that  subject,  and  the  findings  based 
thereon,  are  simply  surplusage.  They  may  l>e  rejected 
without  any  injury  to  the  defendant  whatever,  and  the 
conviction  sustained,  unless  tliis  Act  is  repealed  by  the 
Act  of  1889,  and  to  that  matter  our  attention  will  now  be 
directed. 

The  Act  in  question  is  very  comprehensive  in  its  terms. 
Its  object  is  to  regulate  the  sale  of  spirituous,  malt  and 
vinous  liquors  throughout  the  State,  except  in  incorporated 
towns  and  cities.  The  third  section  of  this  Act  requires 
every  person  applying  for  a  license  to  sell  spirituous,  malt 
or  vinous  liquors,  before  securing  the  same,  to  execute  to 
such  county  a  bond  in  the  penal  sum  of  $1,000,  with  two 
or  more  sufficient  sureties,  to  be  approved  by  such  court, 
conditioned  that  he  will  keep  an  orderly  house,  and  that 
he  will  not  permit  any  unlawful  gaming  or  riotous  conduct 
in  or  about  his  house;  and  that  he  will  not  give,  sell  or 
supply  any  spirituous,  malt  or  vinous  liquors  to  minors  or 
habitual  drunkards,  nor  to  any  person  at  the  time  in  a 
drunken  or  intoxicated  condition;  and  in  case  of  a  viola- 
tion of  the  foregoing  conditions  by  any  person  giving  such 
bond,  he  shall  be  liable  to  pay  a  fine  of  not  less  than  $50 
nor  more  than  $200  for  any  such  violation,  and  the  bond  so 
given  as  aforesaid  by  any  such  person  shall  be  liable  to 
be  prosecuted  as  thereinafter  prescribed.  And  section  7 
of  the  Act  makes  it  the  duty  of  the  county  clerk  to  prose- 
cute the  bond  given  by  such  applicant 

Is  there  such  a  repugnancy  between  this  Act  and  the 
Act  of  1887  in  relation  to  selling  or  giving  liquors  to 
minors,  that  the  two  cannot  stand  together?  If  there  is, 
according  to  well  settled  rules  of  construction,  the  last 
Act  repeals  the  former  by  implicatioju.     It  may  be  proper 
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to  remark  in  this  connection  that  repeals  by  implication 
are  never  favored.  By  that,  I  understand  it  is  the  duty  of 
the  court  to  so  construe  said  Act,  if  possible,  that  tiiey 
shall  both  be  operative.  One  difficulty  in  the  way  of  the 
appellant's  construction  is,  that  the  Act  of  1889  applies 
only  to  licensed  sellers.  A  person  who  had  no  license,  and 
who  should  give  or  sell  liquors  to  a  minor,  and  had  given 
no  bond  under  that  Act,  could  not  be  punished  under  it, 
while  the  Act  of  1887  applies  to  every  person  alike.  This 
of  itself,  I  think,  is  a  conclusive  answer  to  the  appellant's 
contention.  But  there  are  other  considerations  which 
seem  equally  as  direct  and  satisfactory.  The  history  of 
legislation  in  this  State  on  this  subject  shows  that  the 
legislature  recognized  the  fact  that  there  was  a  tlireatened 
and  impending  danger  to  the  youth  of  the  State  that  they 
intended  to  avert,  if  possible.  And  this  last  Act  was  an 
effort  **to  make  assurance  doubly  sure,  and  take  a  bond  of 
fate."  It  is  not  directly  made  indictable  under  this  last 
named  Act  to  sell  or  give  liquor  to  minors,  but  it  is  the 
fact  that  the  party,  after  solemnly  covenanting  with  the 
State  that  he  would  not  do  so,  and  thus  violating  the  con- 
ditions  of  his  bond,  which  is  made  punishable.  This  is 
altogether  a  different  offense  from  that  made  punishable 
by  the  Act  of  1887.  I  think  the  result  would  have  been 
the  same  if  the  party  applying  for  a  license  had  been  re- 
quired to  give  a  bond  not  to  violate  any  of  the  penal 
statutes  of  the  State  in  relation  to  the  sale  of  intoxicating 
liquors,  and  a  penalty  had  been  inflicted  for  violating  the 
conditions  of  such  bond. 

Looking  at  these  entire  statutes,  and  assuming  for  the 
present  that  they  both  operate  over  the  same  territory,  I 
think  they  can  both  stand  and  be  operative,  and  theixxfore 
the  latter  statute  has  not  repealed  the  former  by  implica- 
tion. But,  if  I  am  mistaken  in  this  view  of  the  subject, 
there  still  remains  a  conclusive  answer  to  this  objection. 
The  finding  of  the  court  is  that  this  act  of  selling  took 
place  in  the  town  of  Gervais,  an  incorporated  town  of  this 
State.    By  section  11  of  the  Act  of  1889,  incorporated  cities 
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and  towns  are  expressly  excepted  out  of  its  operation.  It  is 
not  in  force  in  the  incorporated  cities  and  towns,  and  there 
could  be  no  repugnancy  or  conflict  between  the  two  Acts, 
within  such  incorporated  cities  or  towns,  for  that  reason. 
Legislation  designed  to  prevent  the  young  men  of  the 
State  from  becoming  drunkards  is  of  paramount  import- 
ance. Who  does  not  know  that  as  soon  as  a  young  man 
t  contracts  the  habit  of  an  habitual  drinker  his  life  is  blasted 

;  and  every  hope  of  usefulness  destroyed?    Any  law,  the 

I  tendency  of  which  is  to  avert  such  calamities,  is  remedial  in 

ite  character,  and  ought  to  be  Uberally  construed  by  the 
courts  in  furtherance  of  its  objects. 
^  There  is  no  error  in  this  record,  and  the  judgment 

appealed  from  must  be  afdrmed. 
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EDGAR  POPPLETON,  Appellant,  v.   YAMHILL 
COUNTY,  Respondent. 

Taxation— Notice  to  Taipayee— Sufhcienct  or.— The  notice  giren  by  the  board 
of  equalisation,  or  county  court  sitting  as  such  board,  to  a  taxpayer  of  a  proposed 
increase  of  his  assessment,  need  not  specify  the  property  to  be  added  thereto. 

Board  of  Equalization— Appearance  of  Taxpayeb.— It  is  not  necessary,  where  a 
taxpayer  appears  before  a  board  of  equalization,  la  pursuance  of  a  notice  to  show 
cause  why  corrections  should  not  be  made  in  his  assessment,  and  files  an  answer  in 
response  to  such  notice,  that  a  reply  to  such  answer  be  filed. 

BoABD  OF  Equalization— Pboceehings.— In  proceedings  before  a  board  of  equaliza- 
tion to  make  corrections  of  the  assessment  of  the  property  of  a  taxpayer,  the  rulci 
of  practice  in  civil  actions  or  suits  do  not  apply. 

Nonrxs  and  Mortgages  in  Another  State  or  Territory.— The  appellant,  a  resident 
of  the  county  of  YsmhiU,  Oregon,  sent  a  sum  of  money  to  Washington  Territory  to 
be  loaned  out  through  agents  there,  which  said  agents  loaned  accordingly,  and  took 
notes  upon  such  loans,  secured  by  mortgages  on  real  property  In  the  territory, 
retaining  the  notes  and  mortgages  there,  and  which  had  never  been  in  this  State, 

Sdd,  that  the  board  of  equalization  of  said  county  had  no  authority,  under  the  statutes 
of  this  State,  to  include  the  said  money,  notes  or  mortgages  in  the  assesbmenl  of 
appellant's  property  for  the  purpose  of  taxation. 

Appeal  from  a  judgment  of  the  circuit  court  for  the 
county  of  Yamhill,  rendered  upon  a  writ  of  review  issued 
out  of  that  court,  directed  to  the  county  court  of  said 
county  to  review  certain  proceedings  of  assessment  and 
taxation. 


378  PoppLETON  V.  Yamkill  County.        [Sup.  Ct. 


statement  of  £Bu:ta. 


The  assessor  of  the  county  of  Yamhill  applied  to  Edgar 
Poppleton,  the  appellant  herein,  for  a  list  of  his  taxable 
property  for  the  year  1888.  That  thereupon  the  appellant 
furnished  him  a  list  purporting  to  be  all  of  such  property. 
Subsequently  the  board  of  equalization  of  the  county 
caused  a  notice  to  be  served  upon  appellant  requiring  him 
to  appear  and  show  cause  why  his  assesment  should  not 
be  increased.  In  accordance  with  the  said  notice,  the 
appellant  appeared  and  &led  a  motion  to  dismiss  the  pro- 
ceedings, for  the  reason  that  no  proper  notico  had  been 
filed  and  served;  but  said  board  refused  to  act  m  the  mat- 
ter, and  adjourned  without  day.  The  business  was  then 
taken  to  the  county  court,  sitting  as  a  board  of  equalization, 
a!)d  another  notice  to  the  same  effect  was  by  the  said  court 
caused  to  be  served  upon  the  appellant  In  pursuance  oi 
said  last  notice  the  appellant  appeared  by  counsel  in  said 
court,  and  filed  another  motion  to  dismiss  the  proceeding, 
on  the  ground  that  the  court  had  no  jurisdiction  in  the 
premises,  for  the  same  reason  assigned  in  the  former  mo- 
tion. The  county  court  overruled  the  motion,  and  the 
appellant  then  filed  an  answer,  setting  forth  what  he 
claimed  to  be  all  his  taxable  property.  No  reply  was  filed 
to  the  answer,  and  thereupon  the  appellant  filed  a  motion 
for  judgment  in  the  proceedings  that  they  be  dismissed, 
which  motion  the  county  court  denied.  The  matter  was 
then  heard  on  testimony  and  proofs,  and  said  court  found 
the  following  facts :  (1)  That  previous  to  his  assessment  for 
the  year  1888,  said  taxpayer  had  sent  to  Washington  Ter- 
ritory money  to  the  amount  of  $4, 500,  to  be  loaned  out  in 
said  Territory  by  his  agents  there,  and  which  said  money 
was  so  loaned  before  said  assessment,  on  mortgage  securi- 
ties on  land,  and  that  the  notes  therefor  were  held  in  said 
Territ  jry,  and  never  had  been  in  this  State.  (2)  That  said 
notes  are  taxable  in  this  State  and  county,  where  said  tax- 
payer resides.  Whereupon  said  court  decided  as  follows: 
*'  It  is  therefore  ordered  and  adjudged  that  the  assessment 
of  said  taxpayer  be  and  the  same  is  hereby  raised  and 
increased  the  sum  of  $4,500." 
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The  said  writ  of  review  was  issued  out  of  the  said  circuit 
court  to  review  the  said  decision.  The  said  last  mentioned 
court,  after  hearing  the  case,  decided  that  the  grounds  of 
error  assigned  in  the  petition  for  said  writ  were  not  well 
taken,  and  adjudged  that  the  writ  be  dismissed  at  the  cost 
of  appellant,  and  that  the  said  decision  of  the  county  court 
be  affirmed,  from  which  judgment  the  appeal  herein  was 
taken. 

H.  Hurley,  for  Appellant. 

The  principal  question  to  be  determined  in  this  case  is 
whether  the  notes  and  mortgages  taken  for  money  loaned 
in  the  Territory  of  Washington  by  the  appellant,  and 
which  had  never  been  in  this  State,  and  were,  at  the 
time  of  the  assessment,  in  the  hands  of  agents  in  said 
Territory,  are  taxable  in  Yamhill  county,  or  in  the  State. 
Section  2735,  Hill's  Code,  provides:  **That  all  lands  shall 
be  assessed  and  taxed  in  the  county  where  the  same 
shall  lie,  and  every  person  shall  be  assessed  in  the  county 
where  he  resides  when  the  assessment  is  made,  for  real 
and  personal  property  then  owned  by  him  within  such 
county. "  The  notes  and  mortgages  and  money  they  repre- 
sent, being  at  the  time  of  assessment  in  the  Territory  of 
Washington,  were  therefore  not  in  Yamhill  county,  and 
could  not  be  taxed  there.  Under  the  New  York  statute, 
which  provides  that  all  land  and  personal  estate  within  the 
State  shall  be  liable  to  taxation,  the  courts  have  repeatedly 
held  that  personal  property  in  another  State,  including 
notes  and  bonds,  were  not  taxable  in  that  State.  The 
People,  ex  rel  Hoyt,  v.  Com.  of  Taxes,  23  N.  Y.  224; 
The  People,  ex  rel  Jefferson,  v.  Smith,  88  N.  Y.  577.  The 
counsel  also  cited  the  following  cases:  Board  of  Supervisors 
V.  Davenport,  40  111.  197;  Catlin  v.  Bull,  21  Vt.  152;  Fisher  y. 
Com.  of  Bush  County,  19  Kan.  414;  Taylor  et  ah  v.  St  Louis 
Co.  Court,  47  Mo.  594;  Albany  v.  Powell,  2  Jones  Equity,  51; 
Lewis  v.  County  of  Chester^  60  Penn.  St.  325;  Finch  v.  York 
County,  19  Neb.  50;  State  Bank  v.  Bichmond,  79  Va.  113; 
Bedmond  v.  Butherford  County,  87  N.  C.  122. 
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The  property  in  question  was  not  intangible;  mortgages, 
bonds,  bills  and  notes  are,  by  the  common  understanding 
of  business  men  in  commercial  transactions,  as  well  as  of 
jurists  and  legislators,  for  many  purposes  considered  prop- 
erty, and  not  as  mere  evidences  of  debt,  and  that  they  may 
thus  have  a  sitits  at  the  place  where  they  are  found,  like 
other  visible,  tangible  chattels.  Dunica  v.  The  Oaunty 
Court,  69  Mo.  454;  Jefferson  v.  Smithy  supra;  Blaine  v.  Irby, 
25  Kan.  501;  Wilcox  v.  Ellis,  14  Kan.  588;  Fisher  v.  Rush 
County,  supra;  Desty  on  Taxation,  326;  Burroughs  on  Tax- 
ation, p.  44,  §  42,  p.  50,  §  45.  The  property  in  question  was 
taxable  in  Washington  Territory,  and  it  cannot  be  pre 
sumed,  in  the  absence  of  some  direct  statute,  that  it  was 
the  intention  of  the  legislature  of  this  State  to  impose  the 
burden  of  double  taxation  upon  any  of  its  citizens.  Jef- 
ferson V.  Smith,  supra.  It  being  in  the  hands  of  an  agent 
in  said  Territory  for  the  purpose  of  being  loaned  out,  and 
being  taxable  there,  its  actual  situs  in  that  Territory  is 
thereby  established,  and  the  fiction  that  it  followed  the 
domicile  of  the  owner  must  yield  to  the  facts.  1  Desty  on 
Taxation,  p  323;  King  v.  McDreio,  31  111.  418;  McCutcJien  v. 
Bice  County,  7  Fed.  Rep.  558;  Duer  v.  Small,  17  How.  Pr. 
201;  People,  ex  rel.  Jefferson,  v.  Smith,  supra;  Fishery,  Bush 
County,  su2)ra.  In  the  adjustment  of  systems  of  taxation 
the  fiction  that  the  situs  of  personal  property  follows  the 
owner  has  been  very  generally  rejected  on  the  ground  that 
it  was  productive  of  unjust  consequences.  Fisher  v.  Bush 
County,  supra;  People  v.  Commissioners,  35  N.  Y.  440;  Green 
V.  Van  Buskirk,  7  Wall.  139.  Protection  and  taxation  are 
co-relative  words.  Without  such  protection,  or  some 
benefit  to  be  returned  therefor,  taxation  would  be  but  an- 
other form  for  spoliation  or  confiscation.  Fisher  v.  Bush 
County,  supra.  The  maxim,  mobUia  sequentum  personam, 
does  not  always  apply,  even  where  the  property  is  intan- 
gible. Wilcox  V.  Ellis,  supra;  Fisher  v.  Bush  County,  supra. 
When  the  appellant  filed  his  answer,  setting  out  fully  all 
his  taxable,  property,  and  the  county  failed  to  reply,  there 
was  no  question  of  fact  to  try;  all  the  allegations  of 
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the  answer  should  have  been  taken  as  true,  and  the  court 
should  have  granted  the  motion  to  dismiss  the  proceeding. 

J,  E,  Magers  and  ff.  H.  Hewitt,  for  Respondent. 

(1)  All  irregularities  in  the  notice  are  waived  by  the 
appearance  of  the  appellant  Hill's  CJode,  §  2780;  Harker 
V.  Fahie,  2  Or.  89.  (2)  No  formal  pleadings  are  provided 
for  by  the  statute,  and  none  are  necessary  in  proceedings 
before  the  board  of  equalization,  or  the  county  court 
sitting  as  such.  Title  4,  Chap.  17,  HilPs  Code,  (3)  The 
situs  of  property  of  ,an  invisible  and  tangible  character, 
such  as  debts  due  and  choses  in  action,  is,  and  must  neces- 
sarily, from  the  nature  of  the  property,  be  with  the  i)er- 
son  of  the  owner  and  taxable  in  the  county  where  he  re- 
sides. Johnson  v.  Oregon  City,  2  Or.  327;  Johnson  v.  Ore- 
gon City,  3  Or.  13;  Cooley  on  Taxation,  p.  270;  Common- 
wealth v.  Hayes,  8  B.  Monroe  Rep.  pp.  1,  2;  Hill's  Code, 
p.  1280,  §§  2731,  2741;  SL  Paul  v.  Merritt,  7  Minn.  258;  The 
People  V.  Cyrus  A,  Eastman,  25  Cal.  601;  Desty  on  Taxation, 
p.  326;  Kirtland  v.  Hotchkiss,  100  U.  S.  491;  The  People  v. 
Park,  23  CaL  138;  Railroad  Company  v.  Pennsylvania,  15 
Wallace,  320;  McKeen  v.  Northampton  County,  49  Penn.  St. 
519;  City  of  Oakland  v.  Whipple,  39  Cal.  115. 

Thayer,  C.  J. — ^The  notices  to  the  appellant  given  by 
the  board  of  equalization  and  county  court  regarding  the 
proposed  increase  of  his  asscssiacnt  wore  ample  and  suffi- 
cient. Nor  was  any  reply  to  the  answer  Sled  by  appellant 
in  response  to  the  notice  necessary.  Proceedings  for  the 
equalization  of  taxes  arc  not  governed  by  the  rules  of 
practice  in  civil  caser.,  but  are  noce-^sarilj  summary.  The 
taxpayer  is  entitled  to  be  notiTiod  of  the  projiosed  increase, 
and  however  informal  the  notice  loay  be,  it  will  answer  the 
purpose  intended,  as  he  will  be  very  likely  to  gui  there, 
and  usually  will  not  stand  upcm  the  order  of  hi.-*  going. 
Besides,  the  board  will  not  he  apt  to  get  at  the  bottom  of 
his  affairs  by  the  most  diligeni  .search  and  inquiry  to 
which  it  may  subject  him.  The  only  matter  that  need  be 
considered  in  the  case  is  tlie  right  of  the  .said  county  court 
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to  include,  in  the  appellant's  list  of  taxable  property,  the 
money,  notes, and  mortgages  he  owned  and  held  in  the 
then  Territory,  now  State  of  Washington.  The  question 
as  to  a  right  of  government  to  tax  choses  in  action,  due  tp 
its  subjects  from  those  of  another  jurisdiction,  has  been  a 
great  source  of  embarrassment  to.  the  courts. 

The  difficulty,  to  a  great  extent,  has  been  occasioned  by 
attempting  to  apply  the  maxim  that  movables  follow  the 
person  of  the  owner.  The  maxim,  at  best,  is  only  a  legal 
fiction,  which  may  b^  resorted  to  or  brushed  aside,  as  the 
justice  of  the  case  requires.  If  the  right  in  the  outset  had 
been  considered  from  an  equitable  standpoint,  the  law  upcn 
the  subject  would  have  been  relieved  of  much  uncertainty. 
I  can  discover  no  justice  whatever  in  a  government  exact- 
ing from  an  owner  of  property,  which  is  within  the  terri- 
torial jurisdiction  of  another  government,  the  payment  of 
a  property  tax  thereon,  when  it  is  subject  to  a  like  burden 
under  the  laws  of  the  latter  government,  whether  it  be 
tangible  or  intangible,  as  courts  have  been  pleased  to  dis- 
tinguish certain  kinds  of  property.  In  the  present  case, 
what  grounds  can  there  be,  in  sense  and  reason,  entitling 
the  county  of  Yamhill  to  claim  that  the  appellant  should 
pay,  in  support  of  the  county  and  State  government,  a  tax 
upon  the  $4,500  loaned  out  in  the  State  of  Washington, 
when  neither  said  county  nor  the  State  of  Oregon  can  afford 
him  any  protection  whatever  to  the  property?  He  loaned 
the  money  under  the  laws  of  the  then  Territory,  and  if  it  is 
not  paid,  and  he  is  compelled  to  resort  to  compulsory 
means  to  enforce  its  payment,  it  is  to  the  laws  of  that 
government  he  must  look  for  his  remedy.  And  the  case 
would  be  the  same  if  his  agents  were  to  embezzle  the 
funds.  Not  a  judge,  justice  of  the  peace,  sheriff  or  con- 
stable within  the  State  of  Oregon  could,  by  virtue  of  his 
office,  render  him  the  slightest  assistance.  How  can  the 
State  then  demand  from  the  appellant  a  contribution  on 
account  of  his  ownership  of  this  property,  except  as  an 
arbitrary  exaction,  which  is  but  another  name  for  robbery? 
The  money,  notes  and  mortgages  were  undoubtedly  sub- 
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ject  to  taxation  in  Washington  Territory;  the  right  to  tax 
them  there  is  sustained  by  a  line  of  decisions  of  the  courts 
upon  the  subject,  since  the  one  made  in  Catlin  v.  Hull,  21 
Vt.  152,  down  to  the  present  time,  including  Crawford  v. 
Linn  County,  11  Or.  482,  and  they  are  undoubtedly  correct 
in  principle. 

Property,  in  all  cases,  unless  exempt  by  law,  should 
contribute  to  the  expense  of  the  government,  which  pro- 
tects the  owner  in  his  enjoyment  of  it.  But  upon  what 
principle  a  government  can  claim  that  property  which  is 
outside  of  its  jurisdiction,  and  subject  to  the  jurisdiction 
of  another  government,  shall  contribute  to  its  expenses,  I 
can  not  imagine,  unless  it  be  upon  the  ground  that  it  has 
the  sovereign  power  to  enforce  it.  The  counsel  for  the 
respondent  claim  that  the  situs  of  property  of  the  charac- 
ter of  that  in  question  must  necessarily,  from  the  nature 
of  it,  be  with  the  person  of  the  owner,  and  would  have 
this  court  infer  from  that,  I  supi)ose,  that  the  $4,500,  or 
the  notes  and  mortgages,  were  at  the  time  of  the  assess- 
ment with  the  person  of  the  appellant  The  county  court, 
however,  found  that  the  money  was  sent  to  Washington 
Territory  and  loaned  out  by  appellant's  agents  there,  be- 
fore the  assessment,  ui)on  notes  and  mortgages  which  had 
never  been  in  this  State.  The  counsel's  logic  may  be  on 
the  principle  of  that  of  the  lawyer  who  assured  his  client 
that  the  authorities  would  not  put  him  in  jail,  while  the 
latter  was  listening  to  him  from  within  the  bars  of  a 
cell,  conscious  of  the  fact  that  he  was  already  in  jail, 
though  they  probably  intended  to  claim  that  the  legal 
fiction  of  the  property  being  with  the  appellant  is  para- 
mount to  the  actual  fact  But  it  seems  to  me,  under  the 
circumstances  and  situation  of  the  property,  it  had  a  situs 
in  Washington  Territory  for  the  purjMDses  of  taxation  un- 
der its  laws,  and  that  therefore  it  could  not  be  regarded 
by  force  of  a  mere  fiction  as  being  with  the  person  of  the 
appellant.  If  the  appellant  had  been  a  resident  of  Wash- 
ington Territory,  and  had  sent  the  money  to  this  State,  to 
be  loaned  out  by  his  agents  here,  and  they  had  accordingly 
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loaned  it  and  taken  notes  and  mortgages  in  security 
therefor,  and  the  securities  left  in  the  hands  of  such 
agents,  the  property  would  have  been  taxable  under  the 
laws  of  this  State  beyond  a  x)eradventure;  and  the  statute 
of  Washington  Territory  in  force  at  the  several  times 
when  the  money  was  loaned  and  the  assessment  made,  to 
which  our  attention  has  been  called,  is  sufficiently  broad 
in  its  terms  to  have  authorized  the  taxation  of  the  property 
in  that  Territory.  The  authorities  of  this  State  there- 
fore had  no  moral  right  to  tax  the  property  in  question. 
Nor  had  they  any  legal  right  to  do  so,  unless  it  is  conceded 
that  the  statutes  of  this  State  require  the  taxation  of  prop- 
erty so  situated,  whether  taxable  under  the  laws  of  an- 
other government  or  not,  and  that  such  a  requirement  is 
lawful;  a  proposition  to  which  I  should  be  exceedingly 
loth  to  assent. 

But  even  then  the  assessment  in  question  cannot  be 
upheld,  as  our  statutes,  by  any  fair  construction,  do  not  go 
to  that  extent.  Section  2781,  Annotated  Code,  provides 
that  **the  terms  'personal  estate'  and  'personal  property' 
shall  be  construed  to  include  all  household  furniture,  goods, 
chattels,  moneys  and  gold  dust,  on  hand  or  on  deposit, 
either  within  or  without  this  State;  all  boats  or  vessels, 
whether  at  home  or  abroad,  and  all  c.apital  invested  therein; 
all  debts  due  or  to  become  due  from  solvent  debtors,  whether 
on  account,  contract,  note,  mortgage  or  otherwise,"  which 
is  the  only  provision  from  which  it  could  possibly  be 
inferred  that  the  property  in  question  might  be  taxable  in 
this  State.  The  section  was  adopted  in  1854,  and  under- 
took to  define  the  words  ** personal  estate"  and  "personal 
property  "  as  used  in  the  revenue  Act,  of  which  it  was  a 
part.  Said  words  were  to  be  construed  as  meaning  certain 
articles  on  hand  or  deposit,  within  or  without  the  State; 
also  boats  and  vessels,  whether  at  home  or  abroad,  and  all 
capital  invested  in  them;  and  also  all  debts,  whether  on 
account,  contract,  etc.  The  clause  relating  to  debts  due 
or  to  become  due^  etc.,  was  evidently  intended  to  include 
domestic  debts  only,  as  it  does  not  declare,  like  the  other 
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two  clauses,  that  it  includes  debts  due  from  parties  **either 
within  or  without  this  State"  or  "at  home  or  abroad,"  or 
contain  terms  of  equivalent  import,  Leaving  out  of  the 
latter  clause  the  qualifying  words  referred  to,  after  having 
inserted  them  in  the  two  former  ones,  would  indicate,  on 
the  part  of  the  legislature,  an  intent  not  to  include  debts 
due  from  parties  living  out  of  the  State  as  **  personal 
property"  or  ''personal  estate,"  and  authorize  the  con- 
struction indicated.  The  first  clause  of  the  section  would 
include  property  like  that  in  question,  if  it  had  not  limited 
the  construction  to  articles  **on  hand  or  on  dejDOsit."  The 
property  in  question  was  neither  on  hand  nor  on  deposit, 
but  was  in  the  hands  of  the  appellant's  agents  in  Washing- 
ton Territory,  invested  by  them  and  under  their  control. 
The  case  is  very  similar  in  its  features  to  that  of  The 
People,  ex  rel.  Jefferson,  v.  Smith  et  aL,  88  N.  Y.  576,  and,  I 
think,  we  can  safely  follow  the  decision  therein  made. 

The  judgment  of  the  circuit  court  will  be  reversed,  and 
the  case  remanded  to  that  court,  with  directions  to  enter- 
tain the  said  writ  of  review  and  determine  the  same  in 
Ebccordance  with  the  principles  announced  h^^ein. 


[Filed  February  11,  1890.] 

P.  A.  MOSES,    Respondent,  v.  THE    SOUTHERN 
PACIFIC  RAILROAD  CO.,  Appellant. 

&AILKOADS— Dkpot  GRorNDfl— Fknciko.— The  prOTlsionsof  onr  Btatnte,  g  4044  and  4045, 
providing  that  if  a  railroad  fails  to  fence  ita  road  against  live  stock,  and  creating  a 
liability  therefor,  etc.,  does  not  extend  or  applv  to  depot  grounds,  and,  in  the 
absence  of  negligence,  the  company  are  not  liable  for  stock  killed  thereon. 

Stock  Running  at  Larob—Common  Law  In  this  State  (he  common  law  rule  requiring 
every  man  to  keep  his  stock  witnui  his  inclosnre  is  not  in  force,  and  from  its  early 
settlement  alt  kinds  of  stock  have  been  allowed  to  run  at  large  upon  unlnclosed 
lands. 

Common  Law— Catti.k  Straying  oh  RAn.ROAD  Track.— In  1  hose  Jurisdictions  In  which 
the  common  law  rule  prevails  that  the  owner  of  cattle  is  bound  to  keep  them  in  his 
own  inclosure,  It  is  generally  held,  though  with  some  exceptions,  that  if  he  suflers 
them  to  go  at  large,  and  the  cattle  stray  upon  the  railroad  track  and  arc  injured  or 
killed,  the  company  is  not  liable,  unless  the  conduct  ot  its  agents  in  the  manage- 
ment of  the  train  was  wanton  or  wiinil. 

Stock  Straying  Upon  Railroad  Track  Not  Contributory  Nixsligrnce.— On  the 
other  hand,  in  those  Jurisdictions  in  which  the  common  law  rule  as  to  the  duty  of 
the  owner  of  cattle  to^keep  them  within  his  own  inclosure  is  not  in  force,  it  is  held 
xvm.  0«.-a5.* 


18 

885 

19 

163 

10 

293 

19 

291 

19 

331 

21 

572 

23*498 

23*808 

24*234 

24*235 

24*  418 

28*886 

18 

;«5| 

a31 

133! 

18 

885 

36 

441 

18 

r48 

^ 

48 

500 

386  Moses  v.  S.  P.  R.  R.  Co.  [Sup.  Cl 

Opinion  of  Ihe  Court— Lord,  J. 

that  a  plain tlfr  iu  allowing  his  stocic  to  ran  at  large  commits  no  unlawful  act,  nor 
Is  guilty  of  an  omission  of  ordinary  care,  and  if  such  stock  stray  upon  an 
unlncloscd  railroad  track  and  are  injured  or  killed,  whether  they  are  rightfully 
there  or  hot,  he  is  not  guilty  of  contributory  negligence,  but  the  company  is  liable, 
unless  it  or  its  agents  exercised  ordinary  care  or  skill,  in  the  management  of  its 
train,  to  prevent  their  injury  or  destruction. 

Railboad  Company— Liability.— The  principle  is  that  a  railway  company  is  liable  in 
damages  for  iitjuries  to  stock,  through  its  neKligence,  where  the  plaintiff  contributed 
to  the  injury  no  Airther  than  permitting  his  stock  to  run  at  large. 

Negugence— Proximate  Cause.— Such  negligence— if  it  may  be  called  negUgence-is 
not  the  proximate  cause  of  the  injury,  and,  in  the  8cns«  of  the  law,  doea  not 
constitute  contributory  negligence 

Appeal  from  the  circuit  court  for  Linn  county, 
J.  K.  Weatherford,  for  Respondent. 
H.  H,  NortJiup,  for  Appellant. 

Lord,  J. — This  is  an  action  to  recover  damages  for 
negligence  in  the  management  of  the  defendant's  railroad, 
whereby  a  horse  owned  by  the  plaintiff  was  killed.  The 
answer,  after  making  the  usual  denials,  sets  up  separately 
as  a  defense  that  the  injury  and  damages  were  caused  by 
the  contributory  negligence  of  the  plaintiff;  all  of  which 
he  denied  in  his  reply.  There  was  a  trial  had,  resulting  in 
a  verdict  and  judgment  for  the  plaintiff,  from  w^hich  this 
appeal  is  taken. 

By  his  brief,  the  counsel  for  the  defendant,  who  is  the 
appellant,  says  that  the  appeal  involves  but  one  question: 
**  What  is  thi3  liability  of  a  railroad  company  for  an  injury 
done  by  a  moving  train  to  a  horse  running  at  large,  and 
seeking  pasturage  upon  the  depot  grounds  of  the  company 
with  the  knowledge  and  permission  of  the  owner?"  This 
question  arises  out  of  an  exception  to  a  modification  of  an 
instruction  asked,  and  is  as  follows:  **If  the  jury  believes 
from  the  evidence  that  the  plaintiff  voluntarily  permitted 
his  horse  to  run  at  large,  and  the  horse  was  accustomed  to 
pasture  on  the  depot  grounds  of  the  defendant,  and 
wandered  on  the  railroad  track  and  was  killed,  such  con- 
duct by  the  plaintiff  would  not  preclude  a  recovery  in  this 
case  by  the  plaintiff,  unless  the  defendant's  servants 
exercised  the  ordinary  care  of  prudent  men  in  running  the 
train  at  the  time  of  the  accident.     In  this  case,  if  yon 
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believe  from  the  evidence  that  the  plaintiff  was  guilty  of 
negligence  in  allowing  his  horse  to  be  upon  the  depot 
grounds,  and  that  such  negligence  contributed  to  the 
accident,  still  if  you  believe  that  the  accident  could  have 
been  avoided  by  the  exercise  of  ordinary  care  and  diligence 
on  the  part  of  the  defendant,  the  defendant  is  liable." 

The  facts  upon  which  this  instruction  was  based  were  to 
this  effect:  That  the  evidence  tended  to  show  that  the 
horse  was,  at  the  time  he  was  struck  by  the  locomotive, 
running  at  large  on  the  depot  grounds  of  the  defendant,  in 
the  town  of  Tangent,  and  that  the  locomotive  was  attached 
to  one  of  the  regular  passenger  trains,  which  passed 
through  the  town  north  to  south  at  one  o'clock  P.  M.,  and 
was  upon  the  regular  time;  that  the  engineer  signaled  his 
approach  to  the  station  by  sounding  the  whistle  when 
about  three  hundred  yards  distant  therefrom,  etc.;  that 
the  horse  was,  during  all  of  said  time  and  prior  to  the  first 
sounding  of  the  whistle  for  the  station,  running  at  large  at 
or  near  said  depot  grounds,  and  had  at  different  times 
previously  to  said  day  been  seen  occasionally  pasturing 
upon  said  depot  grounds;  that  plaintiff  resided  in  said 
town,  and  about  seven  hundred  feet  away  from  said  depot 
grounds;  that  there  is  a  conflict  of  evidence  as  to  what  the 
speed  of  the  train  was  when  said  horse  was  first  seen  to  go 
upon  the  track  and  said  alarm  whistle  was  sounded,  or  as 
to  whether  or  not  said  speed  was  slacked  before  the  horse 
was  overtaken  by  the  locomotive,  and  as  to  whether  or  not 
the  engineer  endeavored  to  and  could  have  stopped  the 
train  after  the  horse  went  upon  the  track  and  before  he 
was  struck  by  the  locomotive,  the  speed  of  the  train  when 
the  horse  went  upon  the  track  and  before  he  was  struck 
by  the  locomotive  being  variously  estimated,  by  witnesses, 
at  from  eight  to  twenty  miles  per  hour,  and  some  of  the 
witnesses  testifying  that  the  speed  of  the  train  was  con- 
stantly lessened  before  the  horse  was  struck,  while  other 
witnesses  testified  that  they  could  not  perceive  that  the 
speed  of  the  train  was  at  all  diminished  between  the 
sounding  of  the  alarm  and  the  striking  of  the  horse. 
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The  engineer  testified  that  immediately  upon  sounding 
the  alarm  whistle  he  applied  the  brakes,  reversed  the 
engines,  and  did  all  that  was  in  his  power  to  do  towards 
stopping  the  train,  which  was  running  about  three  miles 
an  hour  when  the  horse  was  struck.  Other  witnesses,  who 
were  standing  on  the  platform  some  three  hundred  yards 
distant,  testified  that  the  engineer  did,  and  some  that  he 
did  not,  check  the  speed  of  the  train  before  striking  the 
horse. 

These  facts  show  (1)  that  the  injury  to  the  horse  occurred 
on  the  track  on  the  depot  grounds,  and  (2)  that,  as  the 
horse  had  been  seen  prior  to  the  day  of  the  accident  i 

occasionally  to  pasture  on  the  depot  grounds,  it  is  pre-  | 

sumed  that  he  was  suffered  to  run  at  large  with  the  consent 
of  his  owTier,  and  strayed  upon  the  track  under  the  circum-  | 

stances  indicated,  and  (3)  that  there  is  a  conflict  of  evidence 
as  to  whether  the  engineer  endeavored  to  check  the  speed 
of  the  train  before  striking  the  horse,  but  none  that  he  did 
not  sound  the  alarm  whistle  and  turn  the  steam  through 
the  cylinder  cocks  to  drive  the  horse  from  the  track. 
Upon  this  state  of  facts,  the  contention  of  the  appellant  is 

(1)  that  the  depot  gix)unds  are  not  included  within  the 
intention  of  the  law  requiring  railroads  to  be  fenced,  and 

(2)  that  the  plaintiff,  in  allowing  his  horse  to  run  at  large 
and  stray  upon  the  depot  grounds  and  track,  where  he  was 
killed  by  a  moving  train,  was  guilty  of  contributory  negli- 
gence, which  precludes  his  right  of  recovery.  The  lan- 
guage of  the  statute  making  railroad  companies  liable  for 
killing  stock  **upon  or  near  any  unfenced  track  of  any 
railroad  in  this  State,  whenever  such  killing  or  injury  is  I 
caused  by  any  moving  train  or  engine  or  cars  upon  such 
track, "  is  broad  enough  to  include  that  part  of  the  track 
which  is  contiguous  to  its  stations  or  depots.     Or.  Code: 

§§  4044,  4045.  Taking  it  literally,  the  statute  would  apply 
to  the  entire  track  of  the  railroad,  which  would  necessarily 
include  such  parts  of  the  track  as  lie  upon  its  depot  or 
station  grounds,  thereby  rendering  the  railroad  company 
absolutely  liable  to  the  owner  of  any  stock  injured,  for  an 
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omission  to  fence  its  tracks  upon  its  depot  or  station 
grounds.  But  such  a  construction  is  not  consistent  with 
the  reason  of  the  statute  or  the  intention  of  its  enactment. 
In  view  of  the  business  transactions  at  depot  grounds,  it  is 
as  much  for  the  public  convenience  that  it  should  be  open 
and  unfenced  as  public  highways,  to  which,  applying  the 
strict  letter  of  the  law,  the  statute  would  also  extend  at 
the  places  where  the  railroad  track  crosses  such  highways. 
The  purposes  for  which  these  are  to  be  used,  and  the  right 
of  public  convenience,  are  inconsistent  with  the  obligations 
to  fence  at  such  places,  or  to  incur  the  liability  created  by 
the  statute,  and  cannot  therefore  be  held  to  apply  to  depot 
grounds,  nor  to  public  road  crossings,  nor  to  the  streets  of 
cities  or  villages.  In  Davis  v.  Railroad  Company,  26  Iowa, 
554,  Wright,  J.,  said:  **The  language  is  *its  road,'  and  we 
do  not  believe  that  this  includes  depot  grounds.  True, 
these  grounds,  including  swit<5hes,  side  track,  etc.,  may  be 
a  part  of  the  road.  This  is  not  denied,  for  many  purposes, 
and  indeed  most  purposes,  and  yet  we  cannot  think  that 
the  legislature  contemplated  these  as  a  part  of  *  the  road ' 
by  the  statute  under  consideration."  Within  the  principle 
thus  declared,  on  account  of  the  impracticabilit}'-  of  fencing 
such  places,  we  do  not  think  that  the  statute  applies  to 
depot  grounds,  and  so  it  has  often  been  held  by  the  courts. 
Roreron  Railroads,  Vol.  622,  623,  and  note;  19  Am.  &  Eng. 
R.  R.  Cases,  539,  note.  Nor  is  there  anything  in  the  com- 
plaint or  record  to  indicate  that  a  recovery  in  damages  is 
sought  or  any  liability  created  by  the  statute,  or  other 
than  the  ordinary  action  to  recover  damages  for  negli- 
gence. 

Upon  the  next  question,  namely,  that  the  plaintiff,  in 
allowing  his  horse  to  run  at  large,  so  that  he  strayed  ui)on 
the  track,  was  guilty  of  contributory  negligence,  and  is 
precluded  from  a  recovery,  tlie  authorities  are  not  agreed. 
There  seems,  however,  to  be  a  line  of  distiuctlon  between 
them  which  accounts  for  this  diiference  on  principle,  which 
perhaps  would  not  exist  without  it,  and  this  is,  whether 
the  common  law  rule  which  requires  the  owner  of  stock  to 


390  Moses  v.  S.  P.  R.  R.  Co.  [Sup.  Ci 

opinion  of  the  Court— Lord.  J. 

keep  them  in  his  own  close,  at  his  peril,  prevails  in  the 
jurisdiction  or  not.  Of  course,  in  any  of  them,  this  relates 
only  to  such  cases  as  are  not  within  the  statutory  obliga- 
tion to  fence,  or  such  places  as  are  excepted  from  its  oper- 
ation. In  those  jurisdictions  in  which  the  common  law 
rule  prevails  that  the  owner  of  cattle  is  bound  to  keep 
them  in  his  own  enclosure,  it  is  quite  generally  held  that 
if  he  suffers  them  to  go  at  large,  and  the  cattle  stray  upon 
the  railroad  track  and  are  injured  or  killed,  the  company 
is  not  liable,  unless  the  conduct  of  its  agents  in  the  man- 
agement of  the  train  was  wanton  or  wilful.  In  such  cases 
the  cattle  are  regarded  as  unlawfully  at  large,  and  exposed 
to  danger,  by  the  fault  of  the  owner,  which,  in  the  event  of 
their  destruction  by  collision  with  the  locomotive,  while  on 
the  track  of  the  railroad,  is  considered  as  the  direct  conse- 
quences of  his  negligence,  which  will  preclude  a  right  of 
recovery  in  him  for  their  loss,  although  it  may  have  oc- 
curred through  the  negligence  or  want  of  care  of  the  rail- 
road company. 

In  Railroad  Company  v.  Munger,  4  N.  Y.  258,  which  was 
an  action  to  recover  damages  for  negligence  in  killing  the 
plaintifTs  oxen  by  running  over  them  by  a  train  while  on  i 

the  track  of  the  defendant,  the  court,  after  reaching  the 
conclusion  that  the  oxen,  when  killed,  were  trespassing  on  | 

the  land  of  the  defendant,  under  the  common  law  rule  that  j 

the  owner  of  cattle  is  bound,  at  his  peril,  to  keep  them 
off  the  land  of  other  persons,  says  Beardsley,  J.:  '*Itis 
not  pretended  that  the  act  was  done  designedly  by  the 
persons  in  charge,  but  simply  that  it  occurred  through  their 
negligence  or  want  of  care.  It  is  a  well  settled  rule  of  Jaw 
that  such  an  action  cannot  be  sustained  if  the  wrongful 
act  of  the  plaintiff  cooperated  with  the  misconduct  of  the 
defendants,  or  their  servants,  to  produce  the  damage  sus- 
tained. I  do  not  mean  that  the  cooperating  act  of  the 
plaintiff  must  be  wrong  in  intention  to  call  for  the  applica- 
tion of  this  principle,  for  such  is  not  the  law.  The  act 
may  have  been  one  of  mere  negligence  on  his  part,  still  he 
cannot  recover."     **But  injuries  inflicted  by  design  are  not 
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thus  to  be  excused  A  wrong- doer  is  not  necessarily  an 
outlaw,  but  may  justly  complain  of  wanton  and  malicious 
mischief.  Negligence,  however,  even  when  gross,  is  but 
an  omission  of  duty.  It  is  not  designed  and  intentional 
mischief,  although  it  may  be  cogent  evidence  of  such  an 
act.  Of  the  latter  a  trespasser  may  complain,  although  he 
cannot  be  allowed  to  do  so  in  regard  to  the  former. "  In 
Bowman  v.  RailroacL  Co.,  37  Barb.  519,  it  is  held  that  one 
who  voluntarily  suffers  his  cow  to  go  at  largo  in  the  public 
street,  with  no  one  to  take  charge  of  her,  and  to  stray 
upon  a  railroad  track  at  a  time  when  oars  are  passing, 
is  guilty  of  carelessness,  and  cannot  recover  for  injuries 
to  the  cow  happening  through  the  negligence  of  the  rail- 
road company,  not  amounting  to  gross  negligence.  Miller, 
J.,  saying:  ** His  own  act  and  negligence  contributed  to 
produce  the  injury  complained  of,  and  caused  the  death  of 
the  cow,  and  there  is  no  evidence  of  gross  negligence  on 
the  part  of  the  defendant."  In  Maynardy.  Railroad  Co,, 
115  Mass.  460,  Gray,  C.  J.,  said:  '*If  the  horse  had  been 
rightfully  upon  the  defendant's  land,  it  would  have  been 
their  duty  to  exercise  reasonable  care  to  avoid  injuring  the 
horse;  but  it  being  admitted  by  the  plaintiff  that  his  horse 
was  trespassing  upon  the  railroad,  they  did  not  owe  him 
that  duty  and  were  not  liable  to  him  for  anything  short  of 
reckless  and  wanton  misconduct  of  those  employed  in  the 
management  of  their  train." 

As  the  plaintiff  is  bound  at  common  law  to  keep  his  cat- 
tle within  his  own  enclosure,  and  liable  for  all  damages 
done  by  them  when  they  stray  ujoon  the  lands  of  others, 
he  is  the  party  in  fault;  and  it  results,  if  he  suffers  them 
to  stray  upon  the  track  of  a  railroad,  they  are  there  with- 
out right,  and  as  trespassers,  through  his  wrongful  con- 
duct, and  if  injured  or  killed  by  the  negligence  of  the 
railroad  or  its  agents  in  the  management  of  its  train,  he 
must  abide  the  consequences,  upon  the  ground  that  the 
defendant  company  owes  no  duty  of  care  to  trespassing 
cattle  on  their  tiacks,  except  not  wantonly  or  wilfully  to 
destroy  them,  and  that  in  i^ermitting  the  cattle  to  be  at  large, 
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wrongfully  or  by  his  own  fault  he  has  contributed  to  pro- 
duce the  injury  of  which  he  complains,  and  is  precluded 
from  a  recovery.  When  such  a  state  of  facts  exist,  nothing 
but  wilfulness  on  the  part  of  the  agents  of  the  company, 
or,  as  the  authorities  sometimes  put  it,  such  negligence  as 
would  amount  to  wilfulness,  would  make  the  company 
liable  in  damages  for  the  killing  of  cattle  uix)n  their  track, 
so  exposed  by  the  fault  of  their  owner.  Bailroad  Co,  v. 
Hunter,  38  Ind.  557;  Williams  v.  Railroad  Co,,  2  Mich.  265; 
Stucke  V.  Bailroad  Co,,  9  Wis.  202;  Halloran  v.  Railroad  Co., 
2  E.  D.  Smith,  257;  Railroad  Co.  v.  Ballard,  2  Met  (Ky.) 
257;  Bennett  v.  Bailroad  Co,,  19  Wis.  145;  Bailroad  Co,  v, 
Tower,  2  R.  I.  404;  Vandgrift  v.  Bedker,  22  N.  J.  L.  185; 
Perkins  v.  Bailroad  Co,,  29  Me.  307;  Woolsen  v.  Bailroad  Co,, 
19  N.  C.  267;  Bailroad  Co,  v.  Skinner,  19  Pa.  St  298;  Rail- 
road Co.  V.  Spinner,  67  N.  Y.  153;  Bailroad  Co.  v.  Stuart,  71 
Ind.  504. 

In  some  of  the  cases,  and  especially  the  older  ones,  the 
term  ** gross  negligence"  is  used  as  the  equivalent  of 
*  •  wilful  negligence  "  as  used  by  the  later  authorities,  which 
imports  act  or  conduct  that  is  wilful  or  wanton,  and  to 
which  the  doctrine  of  contributory  negligence  has  no  ap- 
plication; for  when  the  injury  done  the  plaintiff  is  occa- 
sioned by  the  wilful  and  wanton  act  of  the  defendant,  the 
negligence  of  the  plaintiff  is  no  defense,  and  so  it  is  held 
by  the  cases  referred  to,  with  perhaps  some  slight  excep 
tions  to  cattle  trespassing  on  the  track  of  railroads.  As  a 
result  of  this  class  of  cases  in  the  States  in  which  the  com- 
mon law. rule  prevails,  it  is  generally  considered  that  allow- 
ing cattle  to  run  at  large  is  such  negligence  as  precludes  n 
recovery.  On  the  other  hand,  in  those  jurisdictions  or 
States  in  which  the  common  law  rule  as  to  the  duty  of  the 
owner  of  stock  to  keep  them  in  his  own  enclosure  is  abro- 
gated, it  is  generally  held  that  a  plaintiff  in  permitting 
his  stock  to  run  at  large  commits  no  unlawful  act,  nor  is 
guilty  of  an  omission  of  ordinary  care,  and  if  they  stray 
upon  the  uninclosed  track  of  a  railroad,  and  are  injured 
or   killed,  although    they    may    be    regarded    as    tres- 
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passers,  he  is  not  guilty  of  contributory  negligence,  but 
that  the  company  is  liable  for  their  loss  unless  it  oxercised 
ordinary  care  and  skill  in  the  managemeftit  of  its  trains  tc 
prevent  their  injury  or  destruction.  It  is  considered,  as 
the  act  of  the  plaintiff  in  suffering  his  stock  to  run  at  large 
is  not  unlawful  nor  negligent,  nor  likewise  the  act  of  the 
defendant  in  leaving  its  track  uninclosed,  yet  when  it  is  so, 
as  the  stock  may  stray  upon  it  as  other  uninclosed  places, 
the  defendant  takes  the  risk  of  such  intrusion  upon  its 
track  and  the  owner  the  risk  of  injury  to  his  stock  by  un- 
avoidable accident,  but  not  of  negligence  or  want  of  ordi- 
nary care,  hence  the  conclusion  that  railroad  companies  are 
not  liable  for  the  ordinary  negligence  of  their  servants. 
In  all  such  cases  and  jurisdictions  where  the  common  law 
rule  is  not  in  force  and  the  owner  of  stock  may  allow  them 
to  run  at  large  without  violating  the  law,  or  being  guilty 
of  negligence,  if  such  stock  stray  on  an  uninclosed  track 
and  are  killed  by  the  train,  when  by  the  exercise  of  ordi 
nary  care  that  loss  or  result  might  have  been  avoided,  the 
negligence  of  the  railroad  company  is  regarded  as  the 
proximate  cause  of  the  injury,  and  the  act  of  the  owner  in 
suffering  them  to  run  at  large  as  too  remotely  connected 
with  the  negligence  of  the  defendant  to  constitute  contrib- 
utory negligence,  or  be  operative  as  such  a  defense.  Such 
acts  are  not  the  immediate  cause  of  the  injury  or  loss  of 
property,  nor  do  they  concur  and  combine  at  the  time 
with  the  negligence  of  the  company  as  the  natural  and 
probable  consequence  of  it,  but  at  most  bear  only  a  remote 
relation  to  it,  which,  when  stock  is  on  their  track,  does  not 
release  the  company  from  their  obligation  of  reasonable 
care  to  avoid  injuring  them,  at  least,  to  the  extent  that  the 
law  requires;  and  common  justice  and  humanity  demands 
of  others,  when  stock  is  trespassing  upon  their  lands,  not 
to  injure  or  kill  it,  1'  by  ordinary  care  they  could  prevent 
it.  When  the  company  is  not  bound  to  fence,  the  measure 
of  liability  is  ordinary  care,  and  though  stock  have  no  right 
to  be  on  the  track,  especially  when  required  for  use  of  its 
trains,  yet  the  company  enjoys  no  special  privileges  over 
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other  owners  of  lands,  and  is  under  the  same  obligation  to 
exercise  care  to  avoid  injuring  them,  consistent  with  their 
duties  in  the  management  of  the  train.  In  Railroad  Co.  v. 
Finlej/,  37  Ark.  569,  it  is  held  that  it  is  the  duty  of  an 
engineer  of  a  train  to  keep  a  careful  arid  constant  lookout 
for  stock  upon  the  track,  and,  although  such  be  wrong- 
fully there,  yet  he  must  use  ordinary  care  and  diligence 
to  discover  it  and  avoid  injury  to  it,  or  the  company  will 
be  liable  for  the  injury  done.  The  court  say:  "Avery 
prudent  man  might  not,  perhaps,  allow  his  stock  to  go  at 
large  in  the  inmiediate  vicinity  of  a  railroad,  and  one  who 
does  so  may  not  be  altogether  free  from  negligence,  yet  ho 
assumes  only  the  risk  of  an  accident  which  might  not  be 
avoided  by  ordinary  care  of  the  agents  of  the  company." 
In  Balcom  v.  Railroad  Co.,  21  Iowa,  103,  where  the  action  was 
for  damages  sustained  by  killing  the  plaintiff's  cattle 
by  running  the  cars  over  them,  at  a  point  where  the  public 
highway  crossed  the  defendant's  road,  it  was  held  that  if 
the  cattle  were  not  on  the  track  by  the  negligence  of  the 
plaintiff,  the  test  of  the  defendant's  liability  is  whether, 
at  the  time  of  the  accident,  reasonable  and  proper  care 
.  was  exercised  to  avoid  the  injury. 

In  Searles  v.  Railroad  Co.,  35  Iowa,  491,  which  was  an 
action  for  negligence  in  killing  the  plaintiffs  ox  by  a 
freight  train  on  a  public  highway  crossing,  error  was 
assigned  for  refusal  to  give,  among  other,  this  instruction: 
**Railroad  trains,  when  cattle  are  on  the  ti'ack,  are  not  re- 
quired to  slacken  their  speed,  or  to  make  signals  by  blow- 
ing the  whistle  or  ringing  the  bell  at  road  crossings,  or 
places  where  the  road  has  not  a  right  to  fence,**  and  Day, 
J.,  said:  **It  was  held,  at  a  very  early  period  in  the  judi- 
cial history  of  this  State,  that  the  mere  fact  of  permitting 
cattle  to  go  at  large  is  not  a  ground  for  imputing  negli- 
gence to  the  owner.  A  railway  company  is  liable  for  in- 
juries resulting  from  the  careless  and  negligent  manage- 
ment of  its  trains,  where  the  injured  party  does  not  by  his 
own  negligence  contribute  to  the  injury.  It  is  a  corollai-y 
of  these  t^vo  propositions  that  a  railroad  company  must 
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respond  in  damages  for  injuries  to  stock  through  its  negli- 
gence, where  the  owner  has  contributed  to  the  injury  no 
further  than  merely  permitting  it  to  run  at  large."  In 
Railroad  Co.  v.  Smith,  22  Ohio  St  227,  it  was  held  that  the 
servants  of  a  railroad  company,  in  operating  its  trains  are 
bound  to  use  ordinary  care  to  avoid  injury  to  domestic 
animals  trespassing  on  the  track;  and  the  court  say:  **If 
the  servants  of  the  company  in  charge  of  the  train,  haying 
due  regard  to  their  duties  for  the  safety  of  the  persons 
and  property  in  their  charge,  could,  by  the  exercise  of 
ordinary  care,  have  seen  and  saved  the  horses,  we  think 
they  were  bound  to  have  done  so."  In  Blaine  v.  Railroad 
Co.,  9  W.  Va.  253,  which  was  an  action  for  negligence  in 
killing  a  horse  on  a  railroad  track,  the  court,  after  remark- 
ing that  the  rule  of  common  law  requiring  the  owner  of 
animals  to  keep  them  on  his  own  land  had  never  been  in 
force  in  West  Virginia,  being  inconsistent  with  its  legis- 
lation, among  other  things  said:  '*Tho  remote  negli- 
gence of  the  plaintiff  will  not  prevent  his  recovering 
for  an  injury  to  his  property  caused  by  the  negli- 
gence of  the  defendant  The  negligence  of  the  plaintiff 
that  defeats  a  recovery  must  be  a  'proximate  cause  of  the 
injury.  Suffering  domestic  animals  to  run  at  large,  by 
means  whereof  they  stray  uioon  an  uninclosed  railway 
track,  where  they  are  Idlled  by  a  train,  is  not,  in 
general,  a  proximate  cause  of  the  loss;  and  hence,  although 
there  may  have  been  some  negligence  in  permitting  the 
animals  to  go  at  large,  such  negligence  being  only  a  remote 
cause  of  the  injury,  it  will  not  prevent  his  recovering  from 
the  railroad  company  the  value  of  the  animals,  if  the 
immediate  cause  of  their  death  or  injury  was  negligence  of 
the  company's  servant  in  conducting  the  train." 

The  same  language  was  used  in  Railroad  Company  v. 
Ellix)tU  4  Ohio  St.  475,  and  see  also  Keriohacker  v.  Railroad 
Co.,  3  Ohio  St.  172,  in  which  the  principles  of  the  law 
under  discussion  was  set  forth  with  great  ability  and  much 
force  and  cogfency  of  reasoning.  In  Railroad  Co.  v.  Mulligan, 
45  Md.  493,  a  State  in  which  it  is  the  duty  of  owners  of 
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cattle  to  keep  them  within  their  inclosure,  -yet  in  an  action 
for  damages  for  the  loss  of  a  cow,  run  over  by  the  cars  of 
the  defendant,  Robinson,  J.,  in  delivering  the  opinion 
of  the  court,  says:  **No  one  has  a  right  to  complain  of 
injury  to  cattle  or  other  stock  which  he  has  permitted  to 
stray  upon  a  railroad  track,  unless  such  injury  can  be 
avoided,  consistently  with  these  higher  and  paramount 
duties  resting  upon  the  company — not  to  endanger  its 
passengers.  What  we  mean  to  say  and  to  decide  is  this, 
that  it  is  the  duty  of  the  company  to  exercise  reasonable 
care  to  avoid  injury  to  cattle  or  stock  found  on  its  road, 
though  such  cattle  and  stock  may  be  there  through  the 
negligence  of  the  owner."  So,  too,  in  Trow  v.  Railroad  Co., 
24  Vt.  494,  the  court  say:  ''"V^Tiere  the  negligence  of  the 
defendant  is  proximate  and  that  of  the  plaintiff  remote, 
the  author  can  then  well  be  sustained,  although  the  plaintii! 
is  not  entirely  without  fault.  This  seems  now  to  be  settled 
in  England  and  in  this  county.  Therefore,  if  there  be 
negligence  on  the  part  of  the  plaintiff,  yet  if  at  the  time 
when  the  injury  was  committed  it  might  have  been  avoided 
by  the  defendant,  in  the  exercise  of  reasonable  care  and 
diligence,  an  action  will  lie  for  the  injury.  So  in  this  case, 
if  the  plaintiff  was  guilty  of  negligence,  or  even  positive 
wrong,  in  placing  his  horse  in  the  highway,  the  defendants 
are  bound  to  the  exercise  of  reasonable  care  in  the  use  of 
their  road  and  the  management  of  their  train  and  engine; 
and  if  the  injury  arose  from  the  want  of  their  care  they  are 
liable.**  **The  railroad,"  said  Redfield,  0.  J.,  ** cannot 
justify  either  recklessness,  want  of  common  care  at  the 
time  and  after  the  cattle  are  discovered,  or  wanton  injury/' 
Railroad  Co.  v.  Jackson,  25  Vt.  161.  "The  negligence," 
said  Baldwin,  J.,  ** which  disables  the  owner  to  sue  must 
be  negligence  which  directly  or  by  natural  consequences 
conduces  to  the  injury.  It  is  not  easy  for  us  to  see, 
therefore,  that  the  mere  fact  that  a  party  who  suffers  his 
cows  to  go  at  large  near  the  line  of  a  railroad  is  guilty  of 
such  negligence  as  to  excuse  the  coi^poration  from  reason- 
able diligence  and  care  to  avoid  injury  to  them  when  they 
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happen  to  be  on  the  track.  The  suffering  them  to  go  at 
large  certainly  is  not  the  usual  or  natural  cause  of  such  an 
injury.  Such  a  result  would  not  probably  happen  once  in 
a  thousand  or  perhaps  ten  thousand  times.  *' 

The  general  conclusion  to  be  deduced  from  this  case  is 
that  the  fact  of  merely  permitting  cattle  to  run  at  large 
near  the  line  of  a  railway  is  not  enough  to  excuse  the 
company  from  the  exercise  of  ordinary  care  and  diligence 
to  avoid  injuring  them  when  they  may  happen  to  stray 
upon  its  track,  consistently  with  a  due  regard  for  the 
safety  of  its  trains  and  passengers.  That  such  acts  upon 
the  part  of  the  owner  of  cattle  are  too  remotely  related  to 
the  negligence  of  the  defendant  to  concur  and  combine 
with  it  as  the  proximate  cause  of  the  injury,  and  in  the 
sense  of  the  law  do  not  constitute  contributory  negligence, 
but  that  the  failure  of  the  company  to  exercise  ordinary 
care  and  diligence  under  the  circumstances  is  the  immedi- 
ate or  proximate  cause  of  the  injury  or  loss  of  property, 
and  renders  the  company  liable  for  its  negligence.  So 
manifest  is  the  justice  of  this  requirement  not  to  injure  or 
kill  stock  which  may  happen  to  stray  upon  the  track,  if  by 
the  exercise  of  ordinary  care  it  can  be  prevented^  that  in 
some  jurisdictions,  as  we  have  shown,  in  which  the  com- 
mon law  rule  prevails  as  to  the  duty  of  owners  to  keep 
their  stock  within  their  inclosures,  it  has  been  adopted 
and  applied.  So  that,  speaking  generally,  it  may  be  said 
that  a  railroad  company  is  liable  in  damages  for  injury  to 
stock  caused  by  its  negligence,  where  the  owner  has  con- 
tributed to  the  injury  no  further  than  merely  permitting 
them  to  run  at  large.  Railroad  Co,  v.  Patton,  31  Miss.  188; 
JRailroad  Co.  v,  Oorman,  26  Mo.  441;  Trout  v.  Railroad  Co,, 
23  Grattan,  623;  Inabell\.  Railroad  Co.,  27  Conn.  393;  Rail- 
road Co.  V.  WilliamSj  65  Ala.  74;  Railroad  Co.  v.  Irish,  72 
111.  404;  Railroad  Co.  v.  Lebua,  14  Bush.  518;  Railroad  Co. 
V.  ifocon,  40  Cal.  522;  1  Thomp.  Neg.  498;  Beach  Con. 
Neg.  §  73- 

Now,  upon  the  facts,  within  which  line  of  reasoning 
does  the  case  before  us  come?    It  has  been  held  that  the 
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common  law  rule  requiring  every  man  to  keep  his  stock 
within  his  inclosure  is  not  in  force  in  this  state,  Camp- 
bell V.  BridweU,  5  Or.  812,  It  is  a  matter  of  common  knowl- 
edge that  it  is  not  only  the  general  understanding,  but  the 
custom  of  the  people,  to  allow  their  stock  to  run  at  large, 
and  from  the  first  settlement  of  the  State  until  the  pres- 
ent time  all  kinds  of  stock  have  been  allowed  to  run  at 
large  on  uninclosed  lands.  Besides,  our  legislation  in  rela- 
tion to  inclosures,  estrays,  and  the  marking  and  branding 
of  stock,  are  inconsistent  with  its  existence  in  this  State. 
It  is  not  then  a  violation  of  law,  nor  a  want  of  ordinary 
care,  merely  to  allow  stock  to  run  at  large  in  this  State, 
and  unless  some  special  circumstances  exist,  no  one,  indi 
vidual  nor  corporation,  may  injure  or  kill  them  when  they 
stray  upon  his  uninclosed  lands,  or  its  railroad  track,  with- 
out incurring  liability  in  damages  therefor,  unless  ordinary 
care  and  diligence  was  exerted  to  prevent  it  As  applied 
to  the  facts  in  hand,  within  the  reasoning  of  the  authori- 
ties, tiie  plaintiff's  horse  was  not  a  trespasser  in  the  com- 
mon law  sense  when  he  strayed  on  the  track  near  or  on 
the  depot  grounds;  nor  within  the  intention  of  the  statute 
as  we  have  shown,  was  the  defendant  under  any  obligation  I 
to  fence  its  depob  grounds  so  as  to  exclude  the  horse,  or 
other  stock.  It  is  conceded  that  the  defendant  had  a  right 
to  its  track,  and  while,  as  was  said  in  Smith  v.  Railroad  Co.^ 
**the  plaintiff's  horse  had  no  right  to  be  there,  though 
negatively  stated,  he  was  not  in  the  wrong  for  being  | 
there,"  yet  that  circumstance  did  not  relieve  the  defendant  | 
of  the  duty  to  exercise  ordinary  care,  and  if  it  was  killed 
while  thus  on  the  track  by  its  negligence,  the  defendant  is  j 
liable.  The  original  act  being  neither  negligent  nor  unlaw-  ' 
f ul,  when  the  horse  strayed  upon  the  track  and  was  killed, 
the  act  of  the  plaintiff  was  not  the  direct  nor  proximate 
cause  of  the  injury,  and  could  not,  therefore,  be  such  neg- 
ligence as  would  operate  as  a  defense,  and  preclude  a 
recovery.  To  effect  that  result  there  must  have  been 
mutual  negligence,  in  the  sense  of  equivalent  acts  simulta- 
neously concurring  to  produce  the  injury.     Before  that 
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can  happen,  the  original  act  of  turning  loose  the  cattle  or 
stock  must  have  been  done  under  such  circumstances  as 
indicated  a  want  of  ordinary  care  upon  the  part  of  the 
plaintiff  as  contributed  directly  to  produce  the  injury. 
Ordinary  care  always  has  relation  to  the  situation  of  the 
parties,  and  necessarily  varies  according  to  the  particular 
circumstances  under  which  it  is  exercised.  An  owner 
cannot  turn  loose  his  stock  regardless  of  circumstances, 
or  at  a  place  where  danger  to  them  is  constant  and  immi- 
nent, and  when  an  injury  occurs  to  them  as  a  consequence 
of  his  conduct,  though  the  defendant  may  not  have  been 
free  from  fault,  escape  the  charge  of  negligence,  or  a  want 
of  ordinary  care. 

There  is  a  marked  difference  between  suffering  stock  to 
run  at  large  upon  uninclosed  lands  along  the  line  of  a 
railroad  or  adjoining  its  depot  grounds,  from  which  they 
may  stray  upon  the  track,  and  turning  them  loose  uncared 
for  and  directly  upon  the  grounds  of  a  depot  or  station, 
covered  with  main  and  side  tracks,  switches,  turn-outs  and 
turn-tables,  more  or  less  constantly  in  use,  with  trains 
coming  and  going,  where  danger  is  known  to  exist,  and 
where  injury  to  them  will  probably  happen  as  a  consequence 
of  the  peril  into  which  they  have  been  voluntarily  placed. 
In  the  former  case,  if  they  are  killed  by  the  negligence  of 
the  company,  the  act  of  the  plaintiff  is  only  the  remote 
cause  of  the  injury,  while  in  the  latter  it  is  the  proximate 
cause  of  the  injury,  cooperating  with  the  negligence  of  the 
defendant  to  produce  it.  In  such  case  the  act  itself  is 
equivalent  to  deliberately  putting  the  stock  in  a  place  of 
danger,  and  where  injury  to  them  is  a  probable  con- 
sequence; the  stock  do  not  stray  into  a  place  of  danger, 
but  they  are  turned  loose  into  a  place  where  danger  is 
known  to  exist,  or  which  may  be  foreseen  by  the  exercise 
of  ordinary  care,  and  the  party  cannot  and  ought  not  to 
recover  for  injuries  which  a^-e  the  direct  result  of  his  own 
negligence.  While,  therefore,  an  owner  may  suffer  his 
stock  to  run  at  large  and  pasture  upon  uninclosed  lands, 
if  they  should  stray  upon  the  track  of  a  railway  and  be 
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injured  or  killed  by  the  negligence  of  the  company,  it  is 
not  considered  such  negligence  as  directly  conduces  to  the 
injury,  and  does  not  preclude  a  right  of  recovery,  yet 
there  may  be  circumstances  under  which,  to  turn  stock 
loose,  uncared  for,  as  would  indicate  such  recklessness  or 
want  of  ordinary  care,  as  would  preclude  a  recovery. 

Now,  turning  to  the  record,  we  have  presumed,  without 
any  direct  evidence  of  the  fact,  that  the  plaintiff  suffered 
his  horse  to  run  at  large,  and  that  he  wandered  upon  the 
depot  grounds  and  the  track  where  the  accident  occurred. 
The  record  shows  that  he  was  running  back  and  along 
and  upon  the  track  and  away  from  the  train  when  he  was 
struck,  on  the  depot  grounds,  from  forty  to  sixty  feet  from 
the  place  where  he  started  on  the  rack;  that  when  the 
train  was  about  three  hundred  yards  distant  and  signalled 
its  approach  to  the  station  by  blowing  its  whistle,  the 
horse  then  was  either  upon  the  depot  grounds  alongside 
of  the  track  or  else  was  upon  the  public  road,  and  soon 
thereafter  was  seen  upon  the  track.  Within  the  principles 
of  the  authorities,  where  it  is  not  unlawful  to  allow  stock 
to  run  at  large,  **a  railroad  company  must  respond  in 
damages  for  injuries  to  stock  through  its  negligence  when 
the  owner  has  contributed  to  the  injury  no  further  than 
merely  permitting  it  to  run  at  large."  Nor  is  there  any- 
thing in  the  record  to  except  the  case  from  the  operation 
of  this  principle. 

There  is  no  suggestion,  upon  the  facts,  of  any  special 
circumstances  which  made  the  conduct  of  the  plaintiff  in 
the  premises  negligent,  or  to  charge  him  with  a  want  of 
ordinary  care.  The  place  where  the  injury  occurred  was 
not  a  railway  station  in  a  thickly  populated  community, 
near  to  or  adjoining  some  large  and  thriving  town,  netted 
with  tracks  and  switches  and  turn-outs,  at  which  a  volume 
of  business  was  done  requiring  the  constant  use  of  its 
depot  grounds  for  its  trains,  passing  and  repassing,  and 
where  danger  to  roaming  stock  could  be  foreseen,  and  where 
to  turn  them  loose  would  be  voluntarily  putting  where  in- 
jury to  them  would  be  the  natural  and  probable  consequence. 
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We  concur  in  the  case  of  SmitJi  v.  Bailroad  Co,,  34  Iowa,  508, 
to  which  we  have  been  referred,  that  **the  owner  of  cattle 
may  not  turn  them  out  and  enable  them  to  frequent  a  place 
of  great  peril  on  the  depot  grounds  or  track,  and  then 
demand  that  the  railroad  company  shall  stop  its  trains  and 
drive  off  his  cattle,  or  slacken  the  speed  or  change  the 
time-table  in  order  to  deliver  his  cattle  from  the  peril  into 
which  he  has  voluntarily  placed  them."  But  it  must  not 
be  overlooked  that  the  court  immediately  added  that  **if 
the  injury  to  the  cattle  was  caused  by  the  negligence  of 
those  having  charge  of  the  train,  and  which  injury  might 
have  been  avoided  by  the  use  of  ordinary  care,  then,  of 
course,  the  plaintiff  might  recover.  *'  The  use  of  the  words 
in  the  last  clause  of  the  instruction,  **and  that  such  negli- 
gence contributed  to  the  accident,"  was  not  used  in  the 
sense  of  such  negligence  as  was  the  proximate  cause  of 
the  injury  and  operative  as  a  defense,  but  only  as  a  remote 
cause  of  the  injury,  and  would  not  preclude  a  recovery. 

The  instruction  must  be  examined  by  the  light  of  the  facts 
to  which  it  is  applied,  and  the  circumstance  of  allowing 
the  horse  to  run  at  large,  except  under  special  circum- 
stances not  raised  by  this  record,  is  not  an  omission  of 
ordinary  care,  and  the  law  is,  when  a  railroad  company  has 
injured  stock  through  its  negligence  that  it  is  liable,  where 
the  owner  has  contributed  to  the  injury  no  further  than 
merely  permitting  his  stock  to  rim  at  large.  There  is  a 
large  class  of.  cases,  headed  by  Davis  v.  Mann,  10  M.  & 
W.  546,  a  case  much  criticised,  but  which  Judge  Thompson 
shows  has  been  approved  by  the  great  weight  of  author- 
ity (5  So.  L.  Rev.,  835),  in  which  the  principle  ig  upheld, 
asdeclaredby  Lord  Abinger,  that  **as  the  defendant  might 
by  proper  care  have  avoided  injuring  the  animal,  and  did 
not,  he  is  liable  for  the  consequences  of  his  negligence, 
though  the  animal  may  have  been  improperly  there,"  and 
which,  as  applied  to  the  present  case,  is  conclusive  of  the 
result  already  reached.  And  it  may  be  observed  further 
that  that  case  and  others  were  subsequently  reviewed  and 
considered  by  the  court  of  exchequer,  in  Taffy,  Warman,  94; 

XVIII.  Ok, -20. 
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Eng.  Com.  Rep.  573,  and  it  was  held  that  mere  negligence, 
or  want  of  ordinary  care  on  the  part  of  the  plaintiff, 
would  not  disentitle  him  to  recover,  if  the  defendant  might, 
by  the  exercise  of  ordinary  care  and  caution,  have  avoided 
the  neglect  or  carelessness  of  the  plaintiff.  And  m  a  still 
later  and  much  discussed  case  {Badley  v.  London  N.  IK 
Railway  Co.,  1  L.  R.  App.  Cases,  759),  it  was  held  error  to 
instruct  the  jury,  if  there  was  contributory  negligenco  in 
the  plaintiff  they  should  find  for  the  defendant,  without 
adding  the  qualification  unless  the  defendant  could  have 
avoided  the  mischief  by  the  exercise  of  reasonable,  care. 
Lord  Penzance  said:  **The  first  proposition  is  a  general 
one,  to  this  effect,  that  the  plaintiff,  in  an  action  of  negli- 
gence, cannot  succeed  if  it  is  found  by  the  jury  that  he  has 
himself  been  guilty  of  any  negligence,  or  want  of  ordi- 
nary care,  which  contributed  to  cause  the  accident  But 
there  is  another  proposition,  equally  well  established,  and 
it  is  a  qualification  upon  the  first,  namely,  that  though  the 
plaintiff  may  have  been  guilty  of  negligence,  and  although 
that  negligence  may,  in  fact,  have  contributed  to  the  acci- 
dent, yet  if  the  defendant  could  in  the  result,  by  the  exer- 
cise of  ordinary  care  and  diligence,  have  avoided  the  mis- 
chief which  happened,  the  plaintiff's  negligence  will  not 
excuse  him.''  As  applied  to  the  facts  in  hand,  the  princi- 
ple is  required  to  avoid  the  destruction  of  life  and  prop- 
erty, if  by  ordinary  care  it  may  be  safely  done,  or  else  it 
will  be  liable,  though  the  plaintiff  may  hs^^ve  been  negli- 
gent. Wharton  on  Negligence,  §  379,  note  5.  So  cogently 
has  this  principle  been  supported  that  no  person  or  cor- 
poration had  the  right  to  recklessly  inflict  wrong,  or  to 
destroy  the  property  of  another,  even  when  tresjDassing, 
if  by  the  exercise  of  ordinary  care  it  may  be  avoided,  with 
due  regard  to  the  safety  of  the  train,  impressed  itself  upon 
the  justice  and  humanity  of  courts,  that  it  has  been  adopted 
and  applied  in  some  jurisdictions  where  the  conamon  law 
rule  prevails  which  requires  the  owner  to  keep  his  stock 
within  his  inclosure.  Within  the  doctrine  of  these  cases, 
although  the  present  caise  does  not  requiro  us  to  invoke  it^ 
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the  instruction  is  incontestibly  sustained  by  the  law.  As 
no  other  question  is  presented  by  the  record,  or  made  at 
the  argument,  it  follows  that  the  judgment  must  be 
affirmed. 

Thayer,  C.  J.,  dissenting. — I  am  unable  to  concur  in 
the  result  reached  by  the  majority  of  the  members  of  the 
court  in  this  case.  I  cannot  assent. to  the  view  that  an 
owner  of  domestic  animals  can  pasture  them  upon  the 
deiKxt  grounds  of  a  railroad  company  without  being  charge- 
able with  such  a  degree  of  negligence  as  will  preclude  his 
right  to  a  recovery  of  damages  for  their  injury  or  destruc- 
tion by  moving  trains  of  cars  upon  the  track  of  the  road, 
unless  done  intentionally.  There  is  no  stronger  evidence 
to  my  mind  of  carelessness  and  negligence  upon  the  part 
of  such  owner  than  to  allow  the  animals  to  go  at  large  and 
wander  about  such  places,  where  they  are  necessarily  ex- 
posed to  being  run  over  and  killed.  My  learned  associate, 
who  prepared  the  majority  opinion  herein,  has  with  great 
care  and  research  collated  a  large  number  of  both  English 
and  American  authorities  upon  the  subject,  and  drawn  as 
a  conclusion  therefrom  that  where  the  common  law  rule, 
which  required  the  owner  of  stock  to  keep  it  within  his 
own  enclosure,  did  not  prevail,  his  permitting  it  to  run  at 
large  would  not,  if  it  were  to  stray  upon  a  railroad  track 
and  receive  injury,  necessarily  be  such  negligence  as 
directly  contributed  to  the  injury;  and  he  attempts  to  show 
that  the  common  law  rule  referred  to  does  not  obtain  in 
this  State.  As  an  abstract  proposition,  I  make  no  conten- 
tion respecting  that  view;  but  in  the  determination  of  all 
this  class  of  cases,  we  must  look  squarely  at  the  facts  and 
circumstances  in  order  to  make  a  just  decision.  Theories 
and  distinctions,  however  specious  and  refined,  cannot  dis- 
prove a  self-evident  truth. 

It  appears  from  the  bill  of  exceptions  that  the  respond- 
ent has  lost  two  horses  which  have  been  run  over  and 
killed  by  rail  cars  upon  the  road  in  question,  and  it  is  very 
evideut  that  if  he  had  a  large  band,  and  took  no  better 
care  of  them  than  he  did  of  the  one  in  question,  as  shown 
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by  the  testimoDy,  he  would  lose  them  all  in  the  same  way, 
unless  the  company  ceased  to  operate  its  road  and  turned 
its  depot  grounds  into  a  horse  pasture.  The  bill  of  ex* 
ceptions  states  that  **the  evidence  tended  to  show  that 
said  horse  at  the  time  when  he  was  struck  by  defendant's 
locomotive  was  running  at  large  on  defendant's  depot 
grounds  in  the  town  of  Tangent^  Linn  county,  ♦  ♦  ♦  and 
had  at  different  times  previously  to  said  day  been  seen  oc- 
casionally pasturii^g  upon  said  depot  grounds.  The  plaintiff 
resided  at  all  times  in  said  town  of  Tangent,  and  700  or 
800  feet  away  from  said  depot  grounds."  This  court 
knows  judicially  that  the  railroad  in  question  constitutes 
a  part  of  a  line  of  road  extending  from  Portland,  Oregon, 
to  San  Francisco,  California,  a  distance  of  more  than  700 
miles,  and  is  the  main  avenue  of  transportation  of  passen- 
gers and  freight  between  the  two  States.  That  in  oper- 
ating it  a  large  number  of  trains  of  cars  and  rolling  stock 
are  employed,  and  that  at  all  such  points  as  that  in  ques- 
tion, horses  and  cattle  could  not  be  permitted  to  pasture 
upon  its  depot  grounds  with  any  degree  of  security,  how- 
ever vigilant  and  careful  those  having  charge  of  the  trains 
and  rolling  stock  might  be  in  regard  to  their  management 
Yet  the  respondent,  living  in  said  town  of  Tangent,  within  a 
few  hundred  feet  of  the  place  where  his  horse  was  killed, 
permits  it  to  run  at  large  upon  the  lands  of  the  company 
adjoining  the  depot,  which  must  necessarily  bo  left  open 
in  order  to  enable  the  public  to  transact  business  with  the 
company.  To  conclude  that  such  act,  under  the  circum- 
stances, is  not  the  result  of  supine  indifference  and  negli- 
gence upon  the  part  of  the  owner  of  the  animal  would,  it 
seems  to  me,  be  absurd  and  stultify  reason.  The  respond- 
ent probably  resided  upon  a  town  lot,  and  having  no 
ground  to  pasture  his  horse  upon,  concluded  he  might 
forage  upon  the  company's  land.  He  knew,  of  course, 
that  he  had  ro  right  to  allow  his  horse  to  run  there;  knew 
that  he  was  exposing  the  animal  to  imminent  peril  by  doing 
so;  but  the  opportunity  was  so  favorable  for  nipping  herb- 
age from    another*s  land  free  of   expense,  that  he  was 
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willing  to  take  the  risk  of  sacrificing  the  life  of  the  horse. 
I  can  conceive  of  no  carelessness  more  censurable  than  to 
allow  horses  and  cattle  to  run  at  large  in  such  a  locality; 
and  no  prudent  man  would  think  of  permitting  it  out  of 
regard  for  the  beasts  themselves.  But  there  are  other  far 
more  important  considerations  than  the  regard  for  the 
animals  and  their  value;  these  things  are  incomparable  to 
the  damage  liable  to  accrue  in  consequence  of  running  an 
engine  and  train  of  cars  over  such  animals.  Several  em- 
ployes upon  railroads  have  lost  their  lives  during  the  last 
year  or  two  from  such  incidents,  and  thousands  of  dollars 
of  damage  done;  cars  have  been  thrown  from  the  track 
and  the  lives  of  passengers  jeopardized. 

A  railroad  company  can  illy  afford  to  run  its  engine  and 
cars  over  an  animal,  and  will  not  do  so  where  it  can 
possibly  be  avoided,  whether  liable  for  its  value  or  not. 
The  respondent  had  no  legal  or  moral  right  to  suffer  his 
horse  to  be  at  large  upon  the  railroad  company's  depot 
grounds.  He  was  thereby  doing  the  company  and  the  public 
a  positive  wrong,  and  I  am  opposed  to  his  being  rewarded 
for  his  unjustifiable  negligence  in  that  particular.  That  his 
act,  in  allowing  the  animal  to  go  where  it  did,  directly  con- 
tributed to  the  damages  he  seeks  to  recover,  and  which  the 
jury  graciously  awarded  to  him,  there  can  be  no  doubt,  if 
viewed  from  a  common  sense  standpoint.  This  is  not  a 
case  involving  the  right  of  stock  to  run  at  large  upon 
a  range  or  open  common.  There  the  land  is  thrown  open 
or  left  open  by  the  voluntary  act  of  the  proprietor,  which 
is  construed  to  be  an  implied  license  to  the  owners  of 
domestic  animals  to  use  the  same  for  grazing  purposes. 
But  here  the  railroad  company  is  compelled  to  leave  its 
depot  grounds  open  for  the  accommodation  of  the  public, 
for  the  purposes  of  receiving  and  delivering  freight  and  for 
the  convenience  of  persons  traveling  upon  it.  The  grounds 
being  left  uninclosed  under  such  circumstances,  cannot  be 
construed  into  a  license  to  pasture  them,  and  the  conditions 
are  of  such  a  character  as  to  impliedly  forbid  it.  Nor  do 
I  oppose  the  view  expressed  in  the  said  opinion  regarding 
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the  duty  of  employes  of  a  railroad  company  to  use  reason- 
able effort  at  all  times  to  prevent  the  injury  or  destruction 
of  such  animals  when  found  uxx)n  the  track  of  the  road, 
although  they  are  there  wrongfully.  Because  cattle  or 
horses  go  upon  a  railroad  track  through  the  negligence  of 
their  owner,  it  does  not  follow  that  the  company  has  the 
right  to  kill  them;  its  employes  should  always  avoid 
running  them  down  where  they  are  able  to  stop  the  train 
without  injury  to  it  or  without  endangering  the  safety  of 
passengers.  But  I  am  decidedly  opposed  to  a  trial  coiurtr 
referring  such  a  question  to  a  jury,  unless  there  is  evidence 
in  the  case  tending  to  establish  the  fact  that  they  could 
reasonably  and  safely  have  stopped  the  train.  The  majority 
members  of  the  court  assume  that  the  evidence  in  this  case 
tended  to  prove  that  the  managers  of  the  train,  by  the 
exercise  of  reasonable  diligence,  could  have  obviated 
the  casualty  in  question.  I  very  much  doubt,  however, 
whether  it  warrants  that  assumption.     * 

The  statement  in  the  bill  of  exceptions  in  regard  to  that 
matter  is  as  follows:  ''That  said  locomotive  was  at  the 
time  attached  to  one  of  defendant's  regiflar  passenger 
trains,  which  passed  through  said  town  and  depot  grounds, 
from  north  to  south,  about  one  o'clock  P.  M.  of  the  day, 
which  was  the  regular  time  for  said  train  to  pass  said 
station  at  Tangent;  that  upon  approaching  said  station, 
and  when  about  three  hundred  yards  distant  therefrom, 
the  engineer  in  charge  of  the  train  signalled  his  approach 
to  said  station  by  sounding  .the  whistle;  that  said  horse 
was  at  the  time  either  upon  the  depot  grounds  alongside 
the  track  or  else  upon  the  public  road  at  the  north 
boundary  line  of  the  depot  grounds,  and  soon  thereafter 
was  seen  upon  the  track  of  the  railroad  on  the  depot 
grounds,  which  track  near  the  road  was  elevated  some  ten 
or  twelve  feet,  and  at  the  place  where  the  horse  was  struck 
was  elevated  six  or  eight  feet  above  the  surrounding 
ground;  that  soon  after  the  whistle  was  sounded  the  horse 
was  so  seen  upon  the  track  between  the  last  named  two 
points  on  the  depot  grounds,  and  was  walking  towards 
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the  approaching  train  as  if  intending  to  reach  said  county 
road,  which  crosses  the  railroad  track  at  that  point;  that 
when  the  horse  had  progressed  a  few  steps  in  that  direction 
npon  the  track,  the  engineer  sounded  the  alarm  whistle 
twice  or  of  tener  and  turned  the  steam  through  the  cylinder 
cocks  to  drive  the  horse  from  the  track;  that  the  horse 
was  at  that  time  from  sixteen  to  sixty  feet  from  said  road, 
and  the  train  was  distant  from  the  horse  from  one  hundred 
and  eighty  to  two  hundred  and  fifty  feet,  on  the  opposite 
side  of  the  said  county  road;  that  when  the  engineer  so 
sounded  the  alarm  whistle  the  horse  turned  immediately 
around  on  the  track,  and  started  running  back  along  and 
upon  the  track  towards  the  south  and  away  from  the 
train,  but  was  overtaken  and  struck  by  the  train  within 
from  forty  to  sixty  feet  from  where  he  so  turned  around 
on  the  track.  ♦  *  *  That  there  is  a  conflict  of 
evidence  as  to  what  the  speed  of  the  train  was  when  said 
horse  was  first  seen  to  go  on  the  track  and  said  alarm 
whistle  was  sounded,  and  as  to  whether  or  not  said  speed 
was  slacked  before  the  horse  was  overtaken  and  struck 
by  the  locomotive,  and  as  to  whether  or  not  the  engineer 
endeavored  to  and  could  have  stopped  the  train  after  the 
horse  went  uxx)n  the  track  and  before  he  was  ^struck  by 
the  locomotive,  the  speed  of  the  train  when  the  horse  went 
upon  the  track  being  variously  estimated,  by  witnesses,  at 
from  eight  to  twenty  miles  per  hour,  and  some  of  the 
witnesses  testifying  that  the  speed  of  the  train  was  consider 
ably  lessened  before  the  horse  was  struck,  while  other 
witnesses  testified  that  they  could  not  perceive  that  the 
speed  of  the  train  was  at  all  diminished  between  the  sound 
ing  of  the  alarm  whistle  and  the  strildng  of  the  horse. 
The  engineer  testified  that  immediately  upon  sounding  the 
alarm  whistle  he  applied  the  brakes,  reversed  the  engines, 
and  did  all  that  was  in  his  power  to  do  towards  stopping 
the  train,  which  was  running  about  three  miles  per  hour 
w^hen  the  horse  was  struck.  The  other  witnesses  who 
-testified  were  standing  on  the  depot  i^latform,  some  three 
hundred  feet  distant  from  the  point  where  the  horse  was 


408  Moses  v.  S.  P.  R.  R.  Co  [Sup.  Ct 

Opinion  of  Thayer,  C.  J.,  dissenting. 

struck  by  the  locomotive,  and  nearly  in  a  direct  line  with 
the  length  of  the  approaching  train,  and  some  of  them 
stated  that  they  did  not,  and  some  of  them  that  they  did, 
think  the  engineer  endeavored  to  check  the  speed  of  the 
train  before  striking  the  horse." 

I  do  not  think  the  jury  was  justified  in  finding  from  the 
facts,  under  the  most  favorable  construction  to  the  respond- 
ent which  they  could  reasonably  give  them,  that  the  em- 
ployes of  the  company  in  charge  of  the  train  were  guilty 
of  violating  their  duty  in  the  particular  referred  to.  I  do 
not  believe  that  the  facts  were  sufficient  to  sustain  an  alle- 
gation that  said  employes,  by  the  exercise  of  reasonable 
care  and  diligence,  could  have  avoided  striking  the  horse 
with  the  locomotive.  A  finding  by  the  jury  that  a  train 
was  running  at  the  maximum  or  minimum  rate  supposed 
by  the  witnesses,  or  any  intermediate  rate  per  hour  when 
the  alarm  was  sounded,  and  that  it  was  250  feet  from  the 
horse  at  the  time — the  greatest  estimated  distance— and 
that  the  engineer  was  not  endeavoring  to  stop  it,  and  could 
have  done  so,  after  the  horse  went  upon  the  track,  and 
before  it  was  struck  by  the  locomotive,  would  not  have  been 
sufficient  to  establish  such  want  of  care,  or  negligence,  as 
it  would  have  lacked  the  further  essential  fact  that  the 
train  could  have  been  stopped  within  the  distance  indi- 
cated, and  upon  that  character  of  grade, 'without  danger 
of  wrecking  it,  and  imperiling  the  safety  of  those  on  board. 
An  engineer  of  a  railroad  train  is  charged  with  a  respon- 
sible duty,  and  he  must  be  the  judge,  in  the  event  of  an 
emergency,  as  to  the  proper  course  to  be  pursued.  He  is 
often  compelled,  in  cases  of  th*reatened  danger  from  causes 
such  as  existed  in  this  case,  to  accelerate  instead  of  retarding 
the  ppeed  of  the  train,  in  order  to  save  his  own  life,  and  the 
lives  of  others  depending  in  a  great  measure  upon  his  pru- 
dence and  discretion.  It  would  therefore  be  highly  unjust 
to  impute  negligence  to  his  conduct  in  the  performance  of 
his  duty  without  proof  of  all  the  facts  necessary  to  con- 
stitute it.  It  could  hardly  be  supposed  that  a  person 
entrusted  in  so  important  a  station  as  that  of  engineer 
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upon  a  passenger  train  of  cars,  would  neglect  to  check  the 
speed  of  the  train  in  order  to  avoid  running  over  a  horse 
discovered  upon  the  track,  where  it  could  be  effectually 
and  safely  done.  No  one  knows  better  than  the  engineer 
himself  that  his  own  life  is  in  imminent  peril  whenever 
such  an  occurrence  happens,  and  the  law  of  self-preserva- 
tion, if  no  other  consideration,  would  prevent  him  from 
voluntarily  taking  such  a  risk.  I  think  it  may  reasonably 
be  claimed  as  a  rule  of  evidence  in  such  cases  that  the 
engineer  is  presumed  to  have  performed  his  duty  unless 
the  contrary  is  shown  by  direct  and  positive  proof.  In 
this  case,  however,  no  proof  of  any  neglect  on  the  part  of 
the  engineer,  or  of  any  of  the  employes  of  the  company, 
was  attempted  to  be  established,  except  by  remote  infer- 
ence, not  deducible  from  the  facts  claimed. 

It  seems  to  me,  therefore,  that  when  the  circuit  court 
gave  the  instruction:  **In  this  case,  if  you  believe  from  the 
evidence  that  the  plaintiff  was  guilty  of  negligence  in 
allowing  his  horse  to  be  upon  the  depot  grounds  of 
defendant,  and  that  such  negligence  contributed  to  the 
accident,  still  if  you  believe  the  accident  could  have  been 
avoided  by  the  exercise  of  ordinary  care  and  diligence  on 
the  part  of  the  defendant,  the  defendant  is  liable,"  it  com- 
mitted error.  Cases  of  this  kind  are  too  important  to  the 
public  to  be  left  wholly  to  the  decision  of  a  jury  who,  in 
ninety -nine  cases  out  of  a  hundred,  will  determine  them 
from  sympathy,  prejudice  and  caprice.  Courts  have  a  re- 
sponsibility to  perform  aside  from  announcing  abstract 
propositions  of  law.  It  is  the  duty  of  a  trial  court  and  of 
this  court  to  see  that  justice  is  administered,  and  it  cannot 
be  shirked  by  a  pretext  that  the  case  was  a  proper  one  to 
be  determined  by  the  jury.  In  the  trial  of  actions  at  law 
where  the  testimony  in  support  of  the  issues  is  conflicting, 
it  is  the  province  of  the  jury  to  determine  the  facts;  but 
the  court  should  always  carefully  scan  the  testimony  and 
ascertain  upon  what  issues  between  the  parties  it  is  con- 
flicting, and  not  shuffle  the  whole  responsibility  on  to  the 
jury.     The  instruction  above  set  out  left  the  jury  in  this 


410  Moses  v.  S.  P.  R.  R.  Co.  [Sup.  Ct 

Opinion  of  Thayeri  C.  J.,  disBeniing. 

case  free  to  determine  it  according  to  their  own  notions  of 
right,  and  without  regard  to  the  rules  of  law.  The  court 
had  refused  to  give  the  instruction  requested  by  the  appel- 
lant's counsel,  that  it  was  negligence  in  the  owner  of  a 
horse  to  voluntarily  permit  it  to  run  at  large  and  seek 
pasturage  upon  railroad  depot  grounds,  and  if  it  were  un- 
intentionally injured  by  the  employes  of  the  railroad 
through  negligence  in  operating  its  cars,  while  the  horse 
w^as  so  trespassing  upon  such  grounds,  the.  owner  of  the 
horse  could  not  recover  damages  from  the  railroad  com- 
pany for  such  injury;  and  after  such  refusal  proceeded  to 
tell  the  jury  that  if  they  believed  from  the  evidence  that  the 
plaintiff  was  guilty  of  negligence  in  allowing  his  horse 
to  be  upon  the  depot  grounds  of  defendant,  and  that  such 
negligence  contributed  to  the  accident,  still,  etc.  By  this  in- 
struction the  question  as  to  whether  or  not  the  plaintiff 
was  guilty  of  negligence  in  allowing  his  horse  to  be  upon 
the  depot  grounds  of  defendant,  and  that  such  negligence 
contributed  to  the  accident,  a  very  important  question  of 
law,  indeed,  was  left  entirely  to  th^  belief  of  the  jury  from 
the  evidence  Yet  this  part  of  the  instruction  is  less  ob- 
jectionable than  the  latter  clause  thereof,  as  it  restricts 
the  jury  in  their  finding,  whether  the  plaintiff  was  guilty 
of  negligence  on  account  of  the  act  referred  to,  and 
whether  feuch  negligence  contributed  to  the  accident,  to 
their  belief  from  the  evidence,  while  the  latter  clause,— to 
the  effect  that  if  they  believed  that  the  accident  would 
have  been  avoided,  etc.,  would  indicate  that  they  might 
find  the  defendant  liable  from  general  belief,  or  belief  de- 
rived from  any  source.  The  rule  that  a  railroad  company 
may  be  liable  for  killing  stock  upon  its  road,  although 
wrongfully  there,  does  not  arise  out  of  any  new  principle; 
it  has  always  been  recognized  as  a  wholesome  doctrine 
that  an  owner  of  property  had  no  right  to  destroy  or  mis- 
treat another's  cattle  found  trespassing  upon  the  property, 
but  must  c.vcrcise  reasonable  care  and  prudence  in  re- 
moving tlicm.  The  issue  in  this  case  was  to  this  effect: 
The  plaintiff  said  to  the  defendant,   ''My  horse,  without 
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any  fault  of  mine,  wept  upon  your  railroad  track,  .and 
your  agents  and  servants  so  carelessly  and  negligently  ran 
and  managed  your  locomotive  and  cars  upon  said  track, 
that  the  same  were  run  against  the  horse  and  thereby 
killed  it,  to  my  damage,  etc."  The  defendant  said  in 
answer  thereto:  «•  My  agents  and  servants  were  not  guilty 
of  the  alleged  carelessness  and  negligence,  but  the  damage 
of  which  you  complain  resulted  from  your  own  careless- 
ness and  negligence." 

Now,  the  plaintiff  having  failed  to  charge  an  inten- 
tional injury  to  his  animal,  should,  in  order  to  avail 
himself  of  the  rule  which  allows  a  recovery  in  such  cases, 
in  favor  of  a  party  guilty  of  contributory  negligence  on 
his  part,  have  averred  in  the  reply  that  notwithstanding 
the  alleged  carelessness  and  negligence  charged  against 
him  in  the  answer,  he  was  still  entitled  to  recover  the  value 
of  his  horse,  for  that  the  agents  and  servants  of  the 
defendant  might  and  could,  by  the  exercise  of  reasonable 
efforts,  have  avoided  running  the  locomotive  against  the 
animal,  and  that  they  wholly  failed  to  make  such  efforts. 
This  would  have  presented  the  real  issue  in  the  case,  an 
issue  tendered  by  the  plaintiff,  and  which  he  would  have 
been  compelled  to  maintain  by  a  preponderance  of  evi- 
dence; but  he  tendered  no  such  issue  in  his  reply.  Upon 
the  contrary,  he  merely  denied  the  allegation  of  his  own 
carelessness  and  negligence  in  the  affair.  The  court,  how- 
ever, cast  the  burden  upon  the  defendant  of  proving  not 
only  that  the  plaintiff  was  guilty  of  carelessness  and  neg- 
ligence which  contributed  to  the  injury,  but  virtually 
required  the  defendant  to  show  that  it  could  not  have 
avoided  the  accident  by  the  exercise  of  ordinary  care  and 
diligence.  The  said  instruction,  substantially,  went  to 
that  effect.  It  was  to  the  effect  that  if  the  jury  found  the  x 
plaintiff  w.as  guilty  of  negligence  in  the  affair,  **and  that 
such  negligence  contributed  to  the  accident,  still  the 
defendant  was  liable  if  the  jury  believed  that  it  could  have 
been  avoided  by  the  exercise  of  ordinary  care  and  dili- 
gence on  the  part  of  the  defendant. "    Under  that  view,  a 
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plea  on  the  part  of  a  defendant,  in  an  action  against  him 
for  negligence,  that  the  plaintiff  was  also  guilty  of  negli- 
gence which  contributed  to  the  injury,  would  not  be  good 
unless  it  were  averred  in  the  plea  also  that  the  result 
could  not  have  been  avoided  by  the  exercise  of  ordinary 
care  and  diligence  on  the  part  of  the  defendant.  Nor 
would  the  defendant's  proof  in  support  of  his  plea  be  of 
any  avail  unless  it  incontestibly  established  that  the  occur- 
rence could  not  have  been  avoided  by  the  .exercise  of  such 
care  and  diligence  on  his  part.  The  logical  aspect  of  the 
instruction  is  far  beyond  my  comprehension.  If  the  plain- 
tiff's negligence  contributed  to  the  accident,  and  the 
defendant  was  so  guilty  of  negligence  in  the  affair,  then  it 
was  necessarily  the  result  of  their  joint  wrong,  and  it  cer- 
tainly could  have  been  avoided  by  the  exercise  of  ordinary  \ 
care  and  diligence  on  the  part  of  the  plaintiff.  Why,  I 
then,  should  the  defendant  be  liable  to  the  plaintiff  for  its 
wrong  when  the  plaintiff's  wrong  was  at  least  equally  as  | 
instrumental  in  producing  the  result? 

This  will  be  the  first  case  on  record,  I  imagine,  where 
contribution  between  wrong-doers  has  been  enforced  by  a 
court  of  justice.  If  there  had  been  evidence  in  the  case 
tending  to  show  that  the  conduct  of  the  agents  and  ser- 
vants of  the  appellant  was  reckless  in  the  transaction 
which  resulted  in  the  destruction  of  the  respondent's 
horse,  or  which  indicated  a  total  indifference  and  disregard 
of  the  respondent's  rights  of  property,  and  such  fact  had 
been  alleged  in  the  complaint,  or  set  forth  in  the  reply,  the 
trial  court  might  very  properly  have  instructed  the  jury 
tTiat  if  they  found  that  such  had  been  the  conduct  of  the 
agents  and  servants  of  the  appellant,  they  would  be 
authorized  to  find  him  liable,  although  the  plaintiff  were 
guilty  of  negligence  which  contributed  to  the  accident;  but 
in  order  to  admit  of  a  recovery  in  such  a  case,  the  conduct 
of  the  defendant  must  be  proven  to  have  been  something 
more  than  negligent.  It  must  be  shown  to  have  been  wil' 
fully  done,  for  upon  no  other  ground  can  a  plaintiff  recover 
damages  against  a  defendant  for  an  injury  resulting  from 
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the  joint  aqt  of  both  parties.  The  law  will  not  tolerate  so 
illogical  a  sequence  as  the  allowance  of  a  recovery  of  dam- 
ages by  one  party  against  another  on  account  of  a  transac- 
tion in  which  they  are  in  pari  delicto.  But  to  submit  to  a 
jury  questions  of  fact,  where  there  is  no  evidence  in  the 
case  which  will  warrant  them  in  making  a  finding  thereon, 
or  to  submit  to  them  questions  involving  both  law  and  fact 
in  a  confused  mass,  and  then  send  them  out  to  guess  at  a 
verdict,  is  a  travesty  upon  justice.  I  do  not  think  the 
respondent  was  entitled  to  recover  the  judgment  appealed 
from,  nor  see  how  it  can  legally  be  upheld.  It  is  unjust  in 
principle  and  pernicious  in  its  consequences,  and  was  evi- 
dently obtained  by  sham  and  pretense.  The  idea  that 
those  in  charge  of  the  train  of  cars  in  question  ran  it 
against  the  horse  purposely,  or  failed  to  do  all  in  their 
power  which  could  safely  be  done  to  avoid  the  collision,  is 
too  absurd  and  preposterous  to  be  credited  for  a  moment. 
The  courts  of  this  State  cannot  afford  to  tolerate  a 
sentiment  which  ignores  the  rights  of  any  parties  litigant, 
whether  belonging  to  natural  or  artificial  persons.  Because 
the  appellant  is  a  wealthy  railroad  corporation,  and  possibly 
arbitrary,  extortionate  and  exacting  in  its  dealings  with 
the  public,  it  does  not  follow  that  its  rights  should  be 
ignored;  nor  is  it  good  policy  on  the  part  of  the  community 
to  countenance  or  encourage  such  practice.  We  must  deal 
honestly  and  fairly  by  railroad  companies,  whether  they  do 
so  by  us  or  not.  Such  a  course  will  be  found  to  be  by  far 
the  best  in  the  long  run.  We  may  succeed  in  compelling 
them  to  pay  for  a  few  horses  and  cattle  belonging  to 
thriftless  owners,  who  would  probably  prefer  to  have 
them  run  over  and  killed,  if  they  could  get  anywhere  near 
their  estimate  of  value  of  the  animals,  than  to  exert  the 
slightest  effort  to  prevent  the  occurrence;  but  the  advan- 
tage will  be  very  inconsiderable  as  compared  to  the  injury 
which  retaliatory  measures,  if  resorted  to  on  the  part  of  the 
railroads,  would  occasion,  and  it  would  be  very  unwise  to 
incite  any  such  antagonism.  Railroad  companies  should 
be  required  to  do  their  full  duty  to  the  public,  and  if  it 
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need  legislation  to  enforce  it,  stringent  measures  should  be 
adopted.  But  to  allow  a  petty  system  of  illegal  and  unjust 
plundering  of  them  will  prove  to  be  an  indiscreet  and 
short-sighted  i)olicy. 
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46  285,  Taxation  of  Oobtb  by  Clerk-Obigikal  Judoiobht— Not  Rbvibvablb  oh  Appui 
From.— On  an  appeal  from  the  clerk's  taxation  of  costs,  the  original  Judgment 
awarding  coats  to  the  prevailing  party  can  neither  be  attacked  or  reviewed.  TUe 
only  questions  on  such  appeals  are  the  items  or  amounts  to  be  taxed. 

Coers— When  Aixowed  to  the  PLAiNTiFF.^Costs  are  allowed  to  the  pl»istiff.  of 
ooucFe,  upon  a  Judgment  in  his  favor  in  an  action  Involving  an  open  mutoAl 
account,  where  it  appears  to  the  satisfaction  of  the  court  that  the  sum  total  of  ittch 
accounts  of  both  parties  exceeds  one  hundred  and  fifty  dollars. 

Open  account  Defined. —An  open  acoount  la  one  in  which  some  item  of  the  oontnet 
is  not  settled  by  the  parties,  whether  the  account  consist  of  one  item  or  many;  or 
where  there  have  been  running  or  current  dealings  between  the  parties  and  the 
account  is  kept  open  with  tiie  expectation  of  farther  dealings. 

"MinroAL  Accounts"  Defined.— Mutual  accounts  axe  tbose  having  original ehaigcs 
'  by  persons  against  each  other. 

Appeal  from  the  circuit  court  for  Multnomah  county. 

The  only  question  in  this  case  is  which  party  is  entitled 
to  costs.  A  brief  statement  of  the  issues  is  therefore 
necessary. 

The  complaint  alleges,  in  substance,  that  at  the  defend- 
ant*s  request  the  plaintiff  i)erf ormed  work  and  labor  for 
the  defendant,  of  the  reasonable  value  of  $325.50,  and 
that  the  defendant  paid  no  part  thereof  except  the  sum 
of  ^42.55;  that  the  plaintiff  furnished  board  for  the 
defendant,  which  was  reasonably  worth  $54,  no  part  of 
which  had  been  paid,  and  }>rayed  judgment  for  $136.95. 
The  answer  denied  specifically  plaintiff's  allegations,  except 
as  thereinafter  alleged,  and  then  admitted  that  plaintiff 
performed  labor  for  the  defendant  to  the  value  and  amount 
of  $195,  and  admits  the  item  of  board  to  the  amount  of  $52. 
The  answer  then  alleges  that  defendant  had  paid  the 
plaintiff,  in  money  and  merchandise,  for  and  on  account  d 
said  labor  and  board,  $248.50,  and  dexmiJided  judgment 
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for  ^60,  amount  duo  defendant  Tho  reply  denies  pay- 
mont  in  any  greater  amount  than  is  alleged  in  complaint. 
Tho  cause  was  referred  to  C.  H.  Carey,  as  referee,  to  take 
the  evidence  and  find  the  facts  and  conclusions  of  law,  who 
found  that  the  plaintiff  was  entitled  to  recover  of  the 
defendant  tho  sum  of  $18.90  For  this  amount  judgment 
was  duly  entered  in  favor  of  the  plaintiff,  together  with 
costs  and  disbursements  of  the  action.  This  judgment 
was  entered  June  29, 1889.  On  July  2,  1889,  the  defendant 
filed  with  the  clerk  his  cost  bill,  and  on  the  third  day  of 
July,  1889,  the  plaintiff  filed  with  the  clerk  his  cost  bill, 
and  on  July  12,  1889,  the  clerk  allowed  and  taxed  the 
defendant's  bill  of  costs  and  disbursements,  from  which 
decision  plaintiff  appealed  to  the  court.  Upon  that  appeal 
tho  court  reversed  the  clerk's  allowance  and  taxation, 
from  which'  the  defendant  has  appealed  to  this  court. 
After  this  appeal  was  perfected,  and  pending  the  argu- 
ment, it  was  discovered  that  by  some  oversight  the  orginal 
judgment  awarding  costs  to  the  plaintiff  had  not  been 
appealed  from,  and  that  the  question  which  the  appellant 
was  really  desirous  of  litigating  was  not  therefore  before 
this  court.  Accordingly  an  appeal  was  then  perfected, 
from  the  original  judgment,  and  by  stipulation  between 
tho  parties  the  questions  in-  regard  to  costs  presented 
by  the  entire  record  are  submitted  for  our  determination. 

W,  L.  Nutting,  for  Respondent 

E.  0.  Doud,  for  Appellant. 

STRAHA.N,  J. — Upon  an  appeal  from  the  clerk's  taxation 
of  costs,  the  original  judgment  awarding  costs  and  dis- 
bursements can  be  neither  attacked  or  reversed.  The  only 
questions  arising  on  such  appeal  are  the  items  or  amounts 
to  be  taxed  and  allowed.  The  judgment  in  the  case  has 
already  concluded  the  question  as  to  which  party  is  enti- 
tled to  costs,  by  awarding  the  same  to  the  party  entitled, 
according  to  the  facts  of  the  case,  and  the  clerk,  in  the 
taxation,  or  settlement  of  the  amount,  has  nothing  what- 
ever to  do  with  the  otiier  question.     That  question  was  for 
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the  court,  and  is  settled  by  the  judgment.  Such  was  the 
effect  of  the  decision  of  this  court  in  Burt  v.  Ambrose,  11 
Or.  26.  This  view  of  the  subject  renders  an  examination 
of  the  question  attempted  to  be  raised  on  the  appeal  from 
the  clerk's  taxation  entirely  unnecessary,  for  the  reason 
that  the  appellant's  contention  lies  back  of  that  What  he 
really  complains  of  is  that  the  judgment  awarding  costs 
to  the  plaintiff  is  erroneous,  and  that  under  the  facts  dis- 
closed by  this  record  the  defendant  was  entitled  to  costs, 
of  course,  and  to  that  question  our  attention  will  be 
directed.  **  Costs  are  allowed,  of  course,  to  the  plaintiff 
upon  a  judgment  in  his  favor  in  the  following  cases:    (1) 

.     (2)    (3)    In  an  action  involving  an  open 

mutual  account,  where    it   appears    to   the    satisfaction 

of  the  court  that  the  sum  total  of  such  account  of  both  \ 

parties  exceeds  $150."    Hill's  Code,  §  549.  I 

Under  this  provision  of  the  Code  and  the  facts  disclosed 
by  this  record  two  questions  are  presented:  (1)  Docs  this 
action  involve  an  open  mutual  account;  and  (2)  Does  the 
sum  lo.al  of  such  accounts  of  both  parties  cxcocJ  §150? 
And  first,  does  this  action  involve  an  open  mutual  account? 
An  open  account  is  one  in  which  some  item  of  the  con- 
tract is  not  settled  by  the  parties,  whether  the  account 
consist  of  one  item  or  many;  or  where  there  have  been 
running  or  current  dealings  between  the  parties  and  the 
account  is  kept  open  with  the  expectation  of  further  deal- 
ings. Am.  &  Eng  Ency.  of  L.,  vol.  1,  p.  109,  and  cases 
'  cited,  and  the  author,  at  page  108,  says  that  an  account  is 
a.  list  or  statement  of  monetary  transactions,  such  as  pay- 
ments, purchases,  sales,  debts,  credits,  etc.,  in  most  cases 
showing  a  balance  or  result  of  comparison  between  items 
of  an  opposite  nature,  e.  g.,  receipts  and  payments.  And 
'* mutual  accounts"  are  those  having  original  charges  by 
persons  against  each  other,  accounts  kept  between  mer- 
chants. Anderson's  Law  Dictionary,  Title,  Account.  So 
in  Green  v.  Dlsbrow,  79  N.  Y.  1,  in  discussing  a  similar  ques- 
tion the  court  say:  '*The  evidence  is  that  he  directed  his 
son  and  his  wife  to  take  the  butter  and  eggs  to  the  plain- 
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tiff  and  have  them  applied  upon  the  account,  and  they 
took  them  to  the  plaintiff  and  he  received  them  and  with- 
out any  particular  direction  or  agreement  with  him  he  at 
once  credited  them  on  his  account.  No  other  account  was 
kept  of  them,  except  that  kept  by  him.  That  this  is  a 
mutual  open  current  account  of  reciprocal  demands  within 
the  meaning  of  the  statute,  I  can  entertain  no  doubt" 
The  same  statute  received  a  like  construction  in  Norton  v. 
Lasco,  30  Cal.  126.  It  is  true  the  language  construed  in 
both  of  these  cases  was  to  be  found  in  the  statute  of  limi- 
tations, but  the  substance  of  it  is  the  same  as  our  statute 
concerning  costs. 

From  an  inspection  of  the  transcript  I  have  no  hesitancy 
in  saying  that  the  accounts  between  the  parties  in  this 
case  were  open;  that  is,  they  were  unsettled  and  unad- 
justed and  that  they  were  mutual.  The  defendant  de- 
manded an  itemized  statement  of  the  plaintiff*s  account, 
which  was  furnished  and  the  same  accompanies  the  tran- 
script. It  consists  of  nearly  five  pages  of  closely  written 
items  of  debit  and  credit.  The  debit  side  of  the  account 
amounts  to  1379.50  and  the  credit  side  to  $242.55,  showing 
a  balance  in  favor  of  the  plaintiff  of  $136.95.  On  the- 
other  hand,  the  plaintiff  demanded  of  the  defendant  an 
itemized  statement  of  his  account  set  up  in  his  answer, 
which  also  is  in  the  transcript.  It  consists  of  three  pages 
of  items,  and  shows  a  balance  in  favor  of  the  defendant  of 
$4.60.  These  accounts  cover  nearly  the  same  period  of 
time  and  are  in  the  fullest  sense  of  the  word  mutual 
accounts.  They  show  the  daily  transactions  between  tbe 
parties  as  they  understood  them,  each  making  charges 
against  the  other  and  giving  credits  to  the  other  according 
to  his  own  view  of  the  transaction.  It  was  the  difference 
which  arose  in  regard  to  these  transactions  which  caused 
this  litigation.  Second,  the  most  casual  inspection  of 
the  pleadings  and  the  accounts  on  file  show  that  the  sum 
total  of  such  accounts  of  both  parties  exceeds  $150, 
clearly  bringing  the  case  within  the  very  words  of  the 
statute    above  quoted.     Counsel  for  appellant  seeks  to 
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avoid  this  view  of  the  subject  by  treating  the  items  of  his 
side  of  the  account  as  payment;  but  I  do  not  think  the 
parties  so  regarded  or  treated  them,  and  they  do  not  on 
their  face  purport  to  be  payments.  When  called  upon  by 
the  plaintiff  to  furnish  an  itemized  statement  of  his 
account,  the  appellant  served  with  said  account  a  notice 
reciting  that  in  pursuance  to  your  demand  for  verified 
copy  of  the  account  claimed  by  defendant  as  existing 
between  plaintiff  and  defendant  with  regard  to  the  matter 
at  issue  in  the  above  entitled  action,  defendant  hereby 
furnishes  the  following  as  such  account,  to-wit:  And  then 
follows  the  items — more  than  that,  the  plainilif s  account 
opens  on  the  twelfth  day  of  December,  1888,  the  defendant's 
on  the  fifteenth  day  of  October,  1888,  and  according  to  the 
defendant's  account,  the  plaintiff  was  indebted  to  him  for 
merchandise  and  cash  in  the  sum  of  $36.75;  that  is,  up  to 
December  11,  1888,  before  the  plaintiff  had  performed  any 
labor  whatever  for  him.  I  think  it  cannot  be  successfully 
claimed  that  this  payment  was  made  before  there  was  any 
labor  performed  on  the  other  sidQ,  or  debt  or  liability 
incurred. 

But  it  is  useless  to  follow  this  question  further.  This 
case  shows  that  it  has  been  litigated  with  perhaps  unnec- 
essary tenacity,  where  there  was  only  a  small  diffoi-ence 
between  the  parties  and  a  large  amount  of  cost  unnec- 
essarily incurred;  but  this  court  has  no  power  to  aid  the 
parties.  The  law  has  fixed  the  right  to  cost  with  just  as 
much  certainty  as  it  has  any  other  right  which  is  cuc- 
cessfully  maintained  in  court,  and  when  the  prevailing 
party  brings  himself  within  the  statute  he  is  as  justly 
entitled  to  recover  the  same. 

It  follows  that  there  was  no  error  in  the  judgment,  and 
it  must  be  affirmCsL 
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A.   S.    JEWETT,    Respondent,   v.   WILLIAM    OLSEN, 

Appellant, 

Property  in  hands  of  Carrier— Seizure  op  by  Legal  PnocESi— Custody  of  the 
LAW.^When  property  is  In  the  hands  of  a  carrier  for  transportation,  and  in  the 
course  of  transit  is  seised  upon  legal  process  sued  out  against  the  owner  of  the 
property,  and  taken  out  of  the  carrier's  possession,  such  property  is  placed  in  the 
custody  of  the  law,  and  is  so  placed  by  a  superior  power,  the  power  of  the  State, 
and  excuses  the  carrier  fh>m  liability  for  not  delivering  the  goods. 

Common  Carrier— Goods  taken  from  His  Poa^EssioN— Uis  Duty.— When  goods  are 
taken  out  of  the  possession  of  the  carrier  by  legal  process,  he  should  give  notice 
forthwith  to  the  parties  interested. 

Appeal  from  the  circuit  court  for  Multnomah  county. 

r.  B.  Handley,  for  Respondent 
X  N.  Steevesy  for  Appellant* 

Lord,  J, — The  facts  are  that  on  the  eighteenth  day  of 
November,  1887,  one  Northrob  delivered  at  Tillamook, 
Oregon,  a  lot  of  apples  to  Wm.  Olsen,  to  be'  carried  on 
the  steamer  **Rosa  Olsen,"  and  delivered  at  Portland. 
The  apples  were  not  marked  in  any  way,  nor  consigned  to 
anyone.  On  the  twenty -first  day  of  November,  1887,  at 
Astoria,  the  constable  came  on  board  of  the  steamer  with 
writs  of  attachment,  and  by  virtue  of  the  same  levied  upon 
the  apples  and  took  them  off  the  steamer  and  sold  them. 
These  actions  were  against  Northrob  and  were  for  the 
purchase  price  of  said  apples,  and  judgment  was  rendered 
in  them  on  February  13,  1888.  When  the  apples  were 
seized  under  the  writs  of  attachment  Northrob  was  at 
once  notified,  but  remained  passive  and  made  no  defense. 
On  the  thirteenth  day  of  February,  1888,  the  said  North- 
rob sold  said  apples  to  one  Jewett,  who  since  has  brought 
the  present  action  against  Olsen  for  failure  to  deliver  the 
apples  according  to  the  contract  of  shipment  made  by 
Northrob  with  Olsen.  It  will  be  noted  that  iLe  properly 
when  delivered  to  the  carri::r  was  not  marked  nor  con- 
signed to  anyone,  but  was  to  be  delivered  at  Portland,  and 
presumably  to  Northrob.  or  to  whomsoever  he  should  autlior- 
izo  to  receive  them,  by  assignment  or  otherwise, — that  while 
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such  property  was  in  transitu,  it  was  seized  under  writs  of 
attachment  at  an  intermediate  port,  and  being  perishable 
property,  was  sold,  but  that  Northrob,  who  was  then  the 
owner  of  the  apples,  was  immediately  notified,  in  order 
that  he  might  make  his  defense  to  the  suits  against  him 
on  which  the  property  had  been  seized,  and  that  he  disre- 
garded such  notice  and  refused  or  failed  to  make  any  de- 
fense in  the  premises;  but  two  or  throe  months  subse- 
quently sold  the  property  to  the  plaintiff  in  this  action. 
As  a  separate  defense  to  the  action,  the  proceedings,  etc., 
in  the  writs  of  attachment  were  set  up,  and  upon  demurrer 
were  sustained,  as  stating  facts  suf&cient  to  constitute  a 
defense,  and  the  demurrer  overruled;  but  during  the  trial, 
when  offered  in  evidence  in  support  thereof,  were  excluded 
by  the  court,  and  now  constitute  one  of  the  assignments 
of  error  upon  this  appeal.  Upon  the  facts,  the  proceed- 
ings under  which  the  goods  were  taken  by  the  officer  from 
the  custody  of  the  carrier  were  against  Northrob,  to  whom 
the  property  belonged,  and  who  subsequently  sold  them 
to  the  plaintiff  in  this  action.  It  will  be  seen,  then,  that 
the  question  we  are  to  decide  is  whether  a  common  carrier 
is  excused  from  liability  for  not  carrying  and  delivering 
the  goods,  when  they  are,  without  any  fault  or  fraud  on  his 
part,  seized  by  virtue  of  a  legal  process  and  taken  out  of 
his  possession.  **That  this  will  excuse  the  carrier,"  says 
one  author,  **is  now  almost  universally  conceded  by  the 
courts,  in  the  absence  of  connivance  or  collusion  on  the 
carrier's  part,  and  it  seems  to  make  no  difference  by  whom 
or  against  whom  the  process  is  sued  out,  if  it  be  valid." 
Hatch  on  Carriers,  §  396,  **If  this  defense  were  not 
valid,"  says  another  learned  author,  in  a  note,  **it  might 
compel  the  party  to  resist  the  acts  of  a  public  officer  in 
the  discharge  of  his  duty,  which  the  law  will  never  do.*' 
2  Redf.  on  Railways,  158. 

In  the  supreme  court  of  the  United  States,  where  goods 
in  the  hands  of  a  carrier  had  been  attached  by  a  third 
party  in  a  suit  brought  by  the  consignees  on  a  bill  of 
lading,  Mr.  Justice  Nelson  said:  **  After  the  seizure  of  the 
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goods  under  the  attachment,  they  were  in  the  custody  of 
the  law,  and  the  defendant  could  not  comply  with  the  de- 
mand of  the  plaintiff  without  a  breach  of  it,  even  admitting 
the  goods  to  have  been  at  the  time  in  his  actual  possession. 
The  case,  however,  shows  that  they  were  in  the  jDOssession 
of  the  sheriff's  officer  or  agent,  and  continued  there  until 
disposed  of  under  the  attachment.  It  is  true  that  these 
goods  had  been  delivered  to  the  defendants  as  carriers  by 
the  plaintiffs,  to  be  conveyed  for  them  to  the  place  of  des- 
tination and  were  seized.under  an  attachment  against  third 
persons,  but  this  circumstance  did  not  impair  the  legal 
effect  of  the  seizure  or  custody  of  the  goods  under  it,  so  as 
to  justify  the  defendant  in  taking  them  out  of  the  hands  of 
the  sheriff.  The  right  of  the  sheriff  to  hold  them  was  a 
question  of  law  to  be  determined  by  the  proper  legal  pro- 
ceedings, and  not  at  the  will  of  the  defendant  nor  that  of 
the  plaintiff.  The  law  on  this  subject  is  well  settled,  as 
may  be  seen  on  a  reference  to  the  cases  collected  in  §§ 
452,  290,  350  of  Drake  on  Attachment,  second  edition." 
sates  V.  Davis,  1  Black.  101;  see  also  The  Idaho,  93  U.  S. 
575.  In  Railicay  Co,  v.  Yoke  et  ah,  51  Ind.  184,  the  objec- 
tion was  taken  by  demurrer,  and  sustained  by  the  court, 
that  the  answer  did  not  state  facts  sufficient  to  constitute 
a  defense,  but  it  was  on  the  ground  of  the  want  of  an  aver- 
ment that  the  defendant  gave  immediate  notice  to  the 
plaintiffs  that  the  goods  had  been  seized  and  taken  out  of 
r»is  possession,  which  is  duly  alleged  in  the  answer  herein. 
In  delivering  the  opinion  of  the  court,  Mr.  Justice 
Downey  said:  *'  It  is  impossible  for  the  carrier  to  deliver 
the  goods  to  the  consignee  when  they  have  deen  seized  by 
legal  process  and  taken  out  of  his  possession.  The  carrier 
cannot  stop,  when  goods  are  offered  h^m  for  carriage,  to 
investigate  the  question  of  ownership.  Nor  do  we  think 
he  is  bound,  when  the  goods  are  so  taken  out  of  his  j)os- 
session,  to  follow  them  up  and  be  at  the  trouble  and 
expense  of  asserting  the  claim  thereto  of  the  party  to  or  for 
whom  he  undertook  to  carry  them.  We  do  not  think  it  is 
material  what  the  form  of  process  may  be.     In  every  case 
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the  carrier  must  yield  to  the  authority  of  legal  process. 
After  seizure  of  the  goods  by  the  oflBcer,  by  virtue  of  the 
process  they  are  in  the  custody  of  the  law,  and  the  carrier 
cannot  comply  with  his  contract  without  a  resistance  of 
the  process  and  a  violation  of  law.  The  right  of  the 
sheriff  to  hold  the  goods  involved  questions  which  could 
only  be  determined  by  the  tribunal  which  issued  the  pro- 
cess, or  some  other  competent  tribunal,  and  the  carrier 
had  no  power  to  decide  them.  If  the  goods  were  wroug- 
fully  seized  the  plaintiffs  have  their  remedy  against  the 
officer  who  seized  them,  or  against  the  party  at  whose 
instance  it  was  done.  As  between  the  parties  the  process 
would  be  no  justification  if  the  plaintiffs  were  the  owners 
and  entitled  to  the  possession  of  the  goods.  The  carrier 
is  deprived  of  the  possession  of  the  goods  by  a  superior 
power,  the  power  of  the  state — the  vU  major  of  the  civU 
law — and  in  all  things  as  potent  and  overpowering,  as  far 
as  the  carrier  is  concerned,  as  if  it  were  the  *'act  of  God 
or  the  public  enemy."  In  fact,  it  amounts  to  the  same 
thing;  the  carrier  is  equally  powerless  in  the  grasp  of 
either."  In  Railroad  Company  v.  Wilcox,  Gibbs  d  Co.,  48 
Ga.  433,  where  goods  were  delivered  to  a  common  carrier 
for  transportation  and  were  seized  by  legal  process  and 
taken  out  of  his  possession  by  the  sheriff,  and  the  carrier 
forthwith  gave  notice  to  the  consignor  and  consignee, 
and  they  made  no  reply  and  took  no  further  notice  of  the 
proceedings,  it  was  held  that  the  carrier  had  a  legal  right 
to  presume  they  had  abandoned  the  property  as  subject  to 
legal  process,  which  had  seized  it.  And  further,  that  a 
seizure  under  the  warrant  of  the  goods  while  in  the  car- 
rier's possession  would  be  a  good  excuse  for  their  non- 
delivery. In  U.  S,  Mail  S.  Co.  v.  Van  Winkle,  37  Barb.  122, 
a  case  where  goods  were  seized  on  attachment,  the  court 
held:  **If  the  goods  are  taken  from  a  bailee  or  carrier  by 
authority  of  law,  or  any  case  coming  within  these  excep- 
tions, there  is  no  doubt  that  it  is  a  good  defense  to  an 
action  by  the  bailor  or  shipper  for  a  non-delivery.*'  In 
Bliven  v.  Railroad  Co,,  36  N.  Y.  403,  it  was  held  that  a  com- 
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mon  carrier  is  exonerated  from  his  obligation  to  his  bailor, 
where  the  projjerty  of  the  latter  is  taken  from  him  by 
legal  process,  and  where  the  carrier  immediately  notifies 
him  of  such  taking.  Burten  v.  Wilkins,  18  Vt.  186;  Edson 
V.  Weston,  7  Cow.  278. 

Now,  according  to  the  facts,  Northrob  was  the  owner  of 
the  apples  at  the  time  they  were  seized  under  writs  of 
attachment  upon  a  debt  or  debts  against  him,  and  taken 
out  of  the  possession  of  the  defendant,  and  when  he  was 
notified  of  such  attachment  and  seizure,  and  yet  he  disre- 
garded the  notice,  and  allowed  the  proceedings  to  go  on 
without  any  defense  thereto,  and  subsequently  sold  the 
property  and  his  claim  thereto  to  the  plaintiff.  At  the 
time  of  the  seizure  there  was  no  consignee  to  whom  the 
goods  were  delivered,  nor  were  they  marked,  nor  any 
other  person  known  to  the  carrier  other  than  Northrob, 
upon  whose  debts  the  property  was  seized  as  owner,  and 
whose  subsequent  conduct  in  selling  it  indicates  that  he 
was  the  recognized  owner.  When  property  is  in  the  hands 
of  a  carrier  for  transportation,  and  in  the  course  of  transit 
is  seized  upon  process  sued  out  against  the  owner  of  the 
property,  and  taken  out  of  the  carrier's  possession,  such 
property  is  placed  in  the  custody  of  the  law,  and  is  so 
placed  by  a  superior  power — the  power  of  the  State — and 
excuses  the  carrier  from  liability  for  a  non-delivery. 

It  follows  that  the  judgment  must  be  reversed  and  a 
new  trial  ordered. 


[  Filed  February  11,  1890.] 

STATE  OF  OREGON,  Respondent,  v.  JOSEPH  GALLO,    jiHl 

Appellant.  \^  ^ii 


Defekdamt  as  a  Witness  in  a  Criminal  Case— His  Cross-Fxamination— Failure 
OF  Record  to  Disclose  ANSWEBS.—Wbere  a  defendant  in  a  criminal  case  offers 
himself  as  a  witness,  and  the  district  attorney,  on  his  cross-examination,  pro- 
pounds qoestions  to  bim  to  which  bis  counsel  except,  bat  the  record  does  not  dis- 
close what  answeis  the  witness  made  to  the  questions ; 

Bdd,  That  this  court  could  not  say  that  the  defendant  was  prejudiced  by  his  answers. 
In  such  a  ca&e  the  error,  if  any,  is  not  made  to  appear,  and  it  will  not  be 
presumed. 


t3B   ^ 


424  State  v.  Gallo.  [Sup.  a 

statement  of  facts. 

Appeal  from  the  circuit  court  for  Multnomah  county. 

The  defendant  was  indicted  for  the  crime  of  grand  lar- 
ceny,  and  convicted  by  a  jury,  and  by  the  court  sentenced 
to  the  penitentiary,  from  which  judgment  he  has  appealed 
to  this  court. 

There  was  some  conflict  in  the  evidence  as  to  the  man- 
ner of  the  commission  of  the  larceny;  the  prosecuting  wit- 
ness, one  Morris  Baillon,  testifying,  in  substance,  that  he 
met  the  defendant  on  the  morning  of  the  twenty-seventh 
day  of  May,  1889,  and  went  with  him  to  several  saloons. 
That  in  the  third  or  fourth  saloon  to  which  he  had  gone, 
he  (Baillon)  took  out  of  his  pocket  five  $20  bills,  and  was 
counting  them  in  the  presence  of  the  defendant,  when  the 
defendant,  taking  them,  passed  them  to  a  third  person,  who 
made  off  with  the  money.  The  defendant  offered  himself 
as  a  witness  in  his  own  behalf,  and  testified,  in  substance, 
that  he  and  the  prosecuting  witness,  and  another,  went  to 
several  saloons  and  had  several  drinks  together,  and  then 
they  went  to  the  third  saloon  and  began  to  play  cards  for 
money.  That  the  defendant  wagered  $100,  and  the  pros- 
ecuting witness  $100,  and  the  third  party  wagered  $200  on 
the  result  of  a  game.  That  the  third  person  held  the  win- 
ning cards  and  pocketed  the  stakes,  including  the  $100  of 
the  prosecuting  witness.  On  the  cross-examina*ion  of  the 
defendant,  the  district  attorney  asked  him  the  following 
questions,  which  were  objected  to  by  defendant's  counsel, 
and  exceptions  saved:  Did  you  have  these  papers  in  your 
possession?  (Showing  to  the  defendant  two  notes  of  Con- 
federate currency  of  the  denomination  of  $100  each,  and 
one  bill  of  the  empire  of  Brazil  of  the  value  of  500  quintos.) 
Did  you  wager  $100  of  good  money?  Is  it  not  a  fact  that 
you  staked  this  Confederate  money  on  the  result  of  the 
game? 

The  record  fails  to  disclose  what  answers,  if  any,  the 
defendant  made  to  any  of  these  questions. 

Gilbert  McGinn,  for  Appellant. 

Henry  E.  McGinn^  District  Attorney,  for  the  State. 
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Strahan,  J. — The  main  question  sought  to  be  litigated 
by  the  appellant  on  this  appeal  is  that  the  trial  court  per- 
mitted the  district  attorney  to  propound  to  him  the  forego- 
ing questions  on  his  cross-examination,  and  that  they 
related  to  matters  not  testified  to  by  him  in  chief.  I  am 
inclined  to  think  that  these  questions  do  not  fall  within 
the  objections  successfully  urged  in  State  v.  Lurch,  12  Or. 
102,  and  State  v.  Saunders,  14  Or.  302.  The  defendant  had 
testified  that  he  wagered  $100  at  the  game.  Whether  he 
did  so  was  a  question  for  the  jury,  and  if  by  his  cross- 
examination  the  State  could  make  it  appear  that  what  he 
did  in  fact  wager  wsis  of  no  value  it  would  tend  to  contra- 
dict him,  and  I  think  would  be  legitimate  cross-examina- 
tion. But  however  this  may  be,  the  state  of  this  record 
renders  the  consideration  of  that  question  immaterial  in 
this  case.  The  record  is  silent  as  to  what  answers,  if 
any,  the  defendant  made  to  those  questions.  In  such  case 
I  do  not  think  we  can  infer  that  he  answered  the  ques- 
tions, or  that  he  was  prejudiced  by  his  answers.  We  have 
held  several  times,  where  the  trial  court  refused  to  allow 
a  witness  to  answer,  and  the  record  failed  to  disclose  what 
answers  the  witness  was  expected  to  give,  that  no  ques- 
tion was  presented  for  review  in  this  court.  Kelly  v.  High- 
field,  16  Or.  277;  Tucker  v.  Constable,  16  Or.  409.  And  for 
the  like  reason  I  think  where  it  is  claimed  that  the  court 
improperly  required  a  witness  to  answer  a  question,  before 
we  could  be  called  on  to  review  that  ruling  the  substance 
of  the  answer  ought  to  appear  in  the  record,  so  that  we 
might  be  able  to  determine  whether  the  appellant  was  preju- 
diced by  the  evidence  or  not.  We  cannot  presume  error. 
It  must  affirmatively  appear.  (2)  What  Barry  testified 
to  was  properly  in  rebuttal  of  the  defendant's  evidence  in 
chief.  It  was  a  circumstance  somewhat  remote,  it  is  true, 
but  its  tendency  was  to  connect  the  defendant  with  the 
Confederate  currency  and  the  Brazilian  note  at  the  very 
time  he  was  claiming  to  have  wagered  $100  with  the  pros- 
ecuting witness.  And  his  concealment  of  this  money  was 
a  fact  which  the  jury  might  properly  consider  in  connec 
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tion  with  the  same  subject — that  is,  his  betting  with  the 
witness.  All  the  facts  in  connection  with  this  branch  of 
the  case  were  properly  for  the  jury,  and  are  disposed  of 
by  the  verdict. 

There  being  no  error,  we  cannot  do  otherwise  than  afllmi 
the  judgment, 

-jg-^l  ,  r  Filed  February  U,  1890.] 

ja.^1    E.  A.  McAllister,  appellant,  v.  the  city  of 

*  ALBANY,  Respondent. 

A  municipal  corporation  upon  whom  Its  charter  Imposes  the  duty  to  keep  Its  streeUla 
a  reasonably  safe  condition  for  travel  Is  liable  to  persons  for  Injuries  caused  by 
neglect  to  keep  proper  lights  and  guards  at  night  around  an  ezcavailon  which  it  hu 
authorized  to  be  made  in  the  street*  although  it  has  provided  in  Its  contract  for 
such  precautions  with'  the  contractor. 

Appeal  from  the  circuit  court  for  Linn  county, 

N.  B.  Humphrey,  John  Burnett  and  C.  E.  WolverUm,  for 
Appellant. 
J.  K.  Weatherford  and  D.  B.  K  Blackburn^  for  Respondent 

Lord,  J. — This  is  an  action  to  recover  damages  for  inju- 
ries sustained  by  the  plaintiff  in  consequence  of  a  ditch  dug 
across  a  certain  street  of  said  city  for  the  construction  of 
a  sewer  being  left  open  and  without  lights  or  guards,  and 
into  which  the  plaintiff  drove  his  team  and  seriously  in- 
jured himself  and  team.  Among  other  defenses,  the  main 
one  relied  upon,  and  the  only  one  necessary  for  us  to  decide 
is,  that  the  defendant  claims  that  the  act  occasioning  the 
injury  was  caused  by  one  Walter  East,  to  whom  the 
defendant  had  let  a  contract  for  the  construction  of  a  sewer, 
and  that  by  the  teims  of  said  contract,  the  said  East 
was  an  independent  contractor,  and  as  such  had  the  exclu- 
sive control  of  digging  said  ditch,  and  the  direction  and 
management  of  the  laborers  engaged  in  the  work,  and  that 
the  said  contractor  is  alone  liable,  and  that  the  plaintiff 
ought  not  to  have  or  maintain  an  action  against  the  defend- 
ant. Our  inquiry,  then,  is  reduced  simply  to  this:  Who 
is  liable  to  the  plaintiff  for  the  injuries  he  has  sustained, 
the  contractor  or  the  defendant  ? 
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No  rule  of  law  is  better  settled  than  that  one  who  con- 
tracts with  another  for  the  performance  of  certain  work  is 
not  liable  for  injuries  produced  to  third  persons  by  the 
negligence  of  the  latter  in  the  performance  of  that  work, 
when  the  relation  of  master  and  servant  does  not  exist. 
Whether  the  rule  applies  to  a  municipal  corporation,  owing 
a  duty  to  the  public  to  keep  its  streets  safe  for  travel,  is  a 
question  which  has  been  much  discussed  and  upon  which 
there  is  some  diversity  of  judicial  opinion.  To  the  general 
rule  as  stated,  the  cases  indicate  that  there  are  two  excep- 
tions: First,  where  the  work  is  intrinsically  dangerous  to 
the  public,  however  skillfully  performed,  and  the  injury 
results  directly  from  the  work,  in  such  case  the  liability 
cannot  be  avoided  by  contract  either  by  individuals  or 
municipalities;  and  second,  where  the  law  devolves  the 
duty  upon  a  municipal  corporation  to  keep  its  streets  in  a 
safe  condition  for  travel,  in  such  case  the  authorities  are 
not  agreed,  but  in  the  later  and  better  considered  cases 
hold  that  the  municipality  is  liable  to  persons  for  injuries 
arising  from  neglect  to  keep  proper  lights  and  guards 
around  a  ditch  or  excavation  which  it  has  caused  to  be 
made  in  the  streets,  and  that  such  liability  cannot  be 
evaded  by  contract. 

Under  the  first  exception,  Mr.  Dillon,  after  stating  that 
"the  principle  of  respondent  mipeHor  does  not  extend  to 
cases  of  independent  contracts,  wliere  the  party  for  whom 
the  work  is  to  be  done  is  not  the  immediate  superior  of 
those  guilty  of  the  wrongful  act,  and  has  no  choice  in  the 
selection  of  workmen  and  no  'control  over  the  manner  of 
doing  the  work  under  the  contract,"  (§  1028).  He  adds: 
*'It  is  important  to  bear  in  mind  that  it  does  not  api)ly  where 
the  contract  directly  requires  the  performance  of  a  work  intrin- 
sically dangerous,  however  skillfully  performed.  In  such 
case  the  party  authorizing  the  work  is  justly  regarded  as 
the  author  of  the  mischief  resulting  from  it,  whether  he 
does  the  work  himself  or  lets  it  out  by  contract"  Dillon 
onMunic.  Cor.,  §  1029. 

As  the  case  in  hand  comes  under  the  second  exception, 
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further  reference  to  the  doctrine  and  cases  under  the  first 
exception  is  not  required.  It  is  unnecessary  to  recite  the 
provisions  of  the  charter  at  length,  for  it  is  not  denied  but 
that  the  charter  of  the  defendant  im]X)ses  the  duty  to  keep 
its  streets  in  a  safe  condition  for  travel,  and  that  this  obli- 
gation it  assumed  as  a  governmental  agency.  The  charter 
not  only  imposes  the  duty,  but  it  confers  the  necessary 
powers  to  carry  out  and  effect  the  object  for  which  the 
duty  was  imposed.  Can  it  devolve  the  performance  of 
this  duty  upon  another?  or  can  it  evade  it  by  contract  or 
otherwise?  It  would  seem,  from  the  intrinsic  nature  of 
the  duty  confided  to  the  city,  that  it  could  not  delegate  it 
to  another,  by  contract  or  otherwise,  so  as  to  escape  lia- 
bility for  negligence.  Mr.  Dillon  says:  ** According  to 
the  better  view,  where  a  dangerous  excavation  is  made  and 
negligently  left  open  (without  proper  lights,  guards  or 
covering)  in  a  traveled  street  or  sidewalk  by  a  contractor 
under  the  corporation  for  building  a  sewer  or  other  improve- 
ments, t?ie  corjjoration  is  liable  to  a  person  injured  thereby, 
although  it  may  have  had  no  immediate  control  over  the 
workmen,  and  had  even  stipulated  in  the  contract  that 
proper  precautions  should  be  taken  by  the  contractor  for 
the  protection  of  the  public,  and  making  him  liable  for 
accidents  occasioned  by  his  neglect."  Dillon  on  Munic. 
Cor.,  §  1027.  In  Starrs  v.  Utica,  17  N.  Y.  104.  it  was  held 
that  a  municipal  corporation,  owing  to  the  public  the  duty 
of  keeping  its  streets  in  a  safe  condition  for  travel  is 
liable  to  persons  receiving  injury  from  neglect  to  keep 
proper  lights  and  guards  at  night  around  an  excavation 
which  it  has  caused  to  be  made  in  the  street,  whetber  it 
has  or  has  not  contracted  for  such  precautions  with  the 
piersons  executing  the  work.  This  is  regarded  as  a  lead- 
ing case,  and  like  the  case  in  hand,  was  an  action  against 
the  city  for  negligence  in  suffering  to  remain  open  and 
without  proi)er  lights  and  guards  at  night,  an  excavation 
in  the  street,  made  in  the  construction  of  a  sewer,  hy 
reason  of  which  negligence  the  plaintiff  drove  a  wagon  in 
the  sewer  and  was  injured.     After  reviewing  previous  de- 
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cisions  of  the  court,  Judge  Comstock  says:  **But  in  Blake 
V.  Ferris  there  was  a  difference  in  the  facts  which  may 
justify  the  doubt  I  have  suggested.  In  that  case  there 
was  no  complaint  of  negligence  in  the  actual  performance 
of  the  work.  The  ditch  was  carefully  and  skillfully  dug; 
there  was  no  careless  projection  of  rocks  against  horses 
or  travelers.  The  plaintiff's  carriage  and  horses  were 
driven  into  the  ditch  because  it  was  not  guarded  at  night. 
The  cause  of  the  accident,  therefore,  was  not  in  the  man- 
ner in  which  the  work  was  carried  out  by  the  laborers;  if 
it  had  been,  their  immediate  employer,  and  he  only,  was 
liable  for  the  injury.  But  in  a  strictly  logical  sense,  as  it 
seems  to  me,  the  accident  was  the  result  of  the  work  itself, 
however  skillfully  performed.  A  ditch  cannot  be  dug  in  a 
public  street  and  left  open  and  unguarded  at  night  without 
imminent  danger  of  such  casualties.  If  they  do  occur, 
who  is  the  author  of  the  mischief?  Is  it  not  he  who 
causes  the  ditch  to  be  dug,  whether  he  does  it  with  his 
own  hands,  employs  laborers,  or  lets  it  out  by  contract?" 
The  learned  judge  then  proceeds:  **The  principles  sug- 
gested become  plain  propositions  in  the  case  of  a  munici- 
pal corporation  which  owes  to  the  public  the  duty  of  keep- 
ing its  streets  in  a  safe  condition  for  travel.  Although 
the  work  may  be  let  out  by  contract,  the  corporation  still 
remains  charged  with  the  care  and  control  of  the  street  in 
which  the  improvement  is  carried  on.  The  performance 
of  the  work  necessarily  renders  the  street  unsafe  for  night 
travel.  *  This  is  a  result  which  does  not  depend  upon  the 
care  or  negligence  of  the  laborers  employed  by  the  con- 
tractor. The  danger  arises  from  the  very  nature  of  the 
improvement,  and  if  it  can  be  averted  only  by  special  pre- 
cautions, such  as  placing  guards  or  lighting  the  street,  the 
corporation  which  has  authorized  the  work  is  plainly 
bound  to  take  these  precautions.  The  contractor  may 
very  probably  be  bound  by  his  agreement  not  only  to  con- 
struct the  sewer,  but  also  to  do  such  other  acts  as  are 
necessary  to  protect  travel.  But  a  municipal  corporation 
cannot,  I  think,  in  this  way,  either  avoid  indictment  in 
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behalf  of  the  public  or  its  liability  to  individuals  who  are 
injured. 

It  is  true  the  question  is  not  entirely  free  f lOin  difiSculty, 
and  that  the  doctrine  of  Barry  v.  St  Louis,  17  Mo.  121,  and 
Painter  v.  Mayor,  46  Penn.  St.  213,  relied  upon  and  cited  by 
counsel  for  the  defendant,  sustains  their  position;  but  we 
think  the  weight  of  authority,  as  well  as  sound  reason  and 
public  policy,  is  against  them.  See  Storrs  v.  Utica,  72  Am. 
Dec.  441,  note;  RohUm  v.  Cffiicago,  4  Wall.  657;  Water  Co, 
V.  Ware,  16  Wall.  566;  St  Paul  v.  Seitz,  3  Minn.  297;  Mayor 
V.  McCrary,  84  Ala.  470;  Mayor  v.  O'Donald,  53  Md.  110; 
Logansport  v.  Dick,  70  Ind.  65;  Detroit  v.  Borey,  9  Mich.  165; 
Springjield  v.  LeClaire,  49  111.  476;  Oircleville  v.  Neuding,  41 
Ohio  St.  465;  Nashville  v.  Brown,  9  Heisk.  1;  Nelson  v. 
Wheeling,  19  W.  Va.  323;  2  Dillon  Munic.  Cor.,  §§  1027, 
1029,  1030.  It  is  undeniable  that  the  ditch  dug  across  the 
street  for  the  purpose  of  constructing  the  sewer  was  per- 
formed by  the  contractor  under  the  express  authority  of 
the  city.  It  let  the  contract  to  him  to  do  the  work  as 
specified,  and  authorized  him  to  excavate  the  street  for 
that  purpose;  but  the  primary  obligations  to  keep  the 
street  in  a  reasonably  safe  condition  for  travel  devolve 
upon  it  by  laws  from  which  it  could  not  divorce  itself  by 
contract.  Such  a  ditch  left  uncovered,  and  not  properly 
lighted  or  guarded  at  night,  across  a  public  street,  neces- 
sarily involved  great  danger  and  liability  to  injury  to  those 
who  might  have  to  travel  it  The  public  have  a  right  to 
assume  that  a  duty  imposed  by  law  is  performed,  and  that 
in  the  absence  of  notice  by  lirjhts  or  safeguards  that  such 
duty  will  be  attended  to,  and  the  street  kept  in  a  reason^ 
ably  safe  condition  for  travel.  Such  a  duty  cannot  be 
evaded  by  contract.  When  the  municipality  makes  a  con- 
tract with  a  person  for  the  construction  of  a  sewer,  which 
necessarily  requires  an  excavation  in  the  street  that  will 
render  it  unsafe  and  dangerous  to  travelers  at  night,  unless 
protected  by  lights  and  guards,  and  such  person,  although 
an  independent  contractor,  in  the  prosecution  of  the  work 
leaves  the  street  in  an  unsafe  condition  lor  travel,  by  rea- 
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son  whereof  an  injury  is  sustained  by  another,  the  cor- 
poration will  be  liable,  without  regard  to  the  stipulations 
in  the  contract  in  respect  thereto.  While  the  defendant 
very  properly  has  provided  in  its  contract  that  the  con- 
tractor shall,  in  the  prosecution  of  the  work,  observe  all 
necessary  precautions  against  accidents  from  leaving  the 
street  in  an  unsafe  condition,  yet  it  cannot  avoid  liabilities 
for  injuries  resulting  from  negligence  to  observe  these 
precautions,  not  caused  by  the  plaintiff's  want  of  ordinary 
care,  and  must  see  to  it  that  such  duty  is  fully  performed 
to  avoid  liability  therefor. 

The  judgment  must  be  reversed  and  the  cause  remanded 
for  such  further  proceedings  as  may  be  necessary,  in 
accordance  with  this  opinion. 


[FUed  February  11, 1890.] 

I.     R.     DAWSON,     Assignee,     Appellant,    v,    E.     M. 
CROISAN   AND   T.   B.   PATTON,  Respondents. 

Section  2835  Construed.— Section  2835,  Annotated  Code,  being  g  2  of  the  Act  to  facil- 
itate the  collection  of  taxes,  approved  October  94, 1866,  which  piovides  to  the  effect 
that  when  any  personal  property,  or  personal  estate, shall  be  assessed  to  any  person 
"  who  is  not  a  permanent  resident  of  the  county,"  or  "  who  Is  about  to  depart,  or 
to  remove  his  property  therefrom,"  the  assessor  shall  demand  immediate  payment 
of  the  tax  thereon,  at  the  same  rate  per  cent,  as  the  preceding  year's  taxes,  and  In 
default  of  such  payment  he  shall  immediately  collect  the  same  by  delivering  to 
the  sheriff  a  list  thereof,  and  the  sheriff  shall  immediately  collect  it  by  a  sale  of 
personal  property,  does  not  apply  in  terms,  or  by  intendment,  to  a  non-resident  of 
the  county  engaged  in  business  therein,  but  was  intended  to  apply  to  a  class  of 
transient  persons  living  in  a  county  without  any  purpose  of  residing  there  perma- 
uenily,  and  also  to  persons  who  are  residing  in  the  county,  but  who  have  arranged 
their  affairs  with  a  view  of  departing  therefh)m,  or  of  removing  their  property  to 
some  other  locality,  and  who  might  evade  the  payment  of  their  taxes  if  summary 
means  were  not  adopted  to  enforce  payment  of  them.  Whether  said  Act  is  recon- 
cilable with  the  clause  of  the  Constitution  of  the  State  which  declares  that  all 
taxes  shall  be  equal  and  uniform,  query  f 

l2ijuKcTioH— Will  Not  Lib  to  Restrain  Illegal  Tax  Unless  Damages  Inahk. 
QUATE.— In  case  of  an  illegal  tax  assessed  against  personal  property,  where  there  is 
no  fraud,  an  injunction  will  not  be  granted  unless  it  is  shown  that  the  recovery  of 
damages  on  account  of  its  enforcement  would  not  be  an  adequate  redress. 

Ca£X  in  Judgment.— Where  a  merchant  who  resided  in  a  certain  coucty,  and  carried 
on  his  business  there,  became  insolvent  and  made  an  assignment  of  his  property 
and  effects,  consisting  mainly  of  personal  property,  to  the  appellant,  for  the  benefit 
of  his  creditors,  and  the  latter,  who  was  a  resident  of  another  county  in  the  Staie^ 
quaUlled  and  entered  upon  the  discharge  of  bis  trust,  and  the  assessor  of  the 
county  in  which  the  buatnesa  was  situated  attessed  ttM  appellant  for  the  property 
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so  assigned,  and  becaisse  the  appellant  was  such  non-resident  of  the  county  pro* 
ceeded,  in  accordance  with  said  I  2S35  of  the  Code,  to  collect  the  tax,  and  the 
sheriff,  iu  pursuance  thereof,  seized  and  threatened  to  sell  a  part  of  the  person&l 
property  so  assigned:  hdd,  that  the  proceeding  was  illegal ,  hdd  fuiiher,  that  as 
the  property  was  in  the  hands  of  the  appellant,  as  trustee,  and  he  was  charged  wiih  its 
inventoried  price,  and  would  he  compelled  to  account  for  it,  and  that  such  threat* 
ened  disposition  of  it  would  necessarily  embarrass  the  settlement  of  the  business 
pertaining  to  the  trust,  and  in  view  of  other  circumstances  connected  with  the 
affair,  the  appellant's  remedy  by  injunction  was  proper. 

Appeal  from  a  decree  of  the  circuit  court  for  the  county 
of  Marion  dismissing  the  appellant's  complaint  in  a  suit  to 
enjoin  the  sheriff  from  selling  property  for  the  non-pay- 
ment of  taxe^. 

It  was  alleged  in  the  complaint  that  the  respondents 
were,  respectively,  the  sheriff  and  the  assessor  of  Marion 
county,  Oregon;  that  on  the  twenty -sixth  day  of  May,  1888, 
Elias  Eberhard,  a  resident  of  said  county  and  State,  made 
a  general  assignment  for  the  benefit  of  his  creditors,  under 
the  statute,  to  the  appellant;  that  prior  to  making  said 
assignment  said  Eberhard  had  been  carrying  on  a  general 
merchandise  store  at  the  town  of  Champoeg,  in  said  county 
and  State,  keeping  goods  for  sale;  that  appellant  was  the 
duly  appointed,  qualified  and  acting  assignee  of  said  Eber- 
hard, and  had  been  such  since  the  assignment;  that  as 
such  assignee  he  came  into  possession  of  said  stock  of 
goods,  also  certain  book  accounts  and  other  property  situ* 
ated  at  Champoeg  and  being  the  property  formerly  owned 
by  said  Eberhard,  and  was  selling  and  disposing  of  the 
goods  and  collecting  said  accounts  for  the  purposes  of  com- 
plying with  his  duty  as  such  assignee;  that  said  assign- 
ment was  still  pending  in  said  circuit  court;  that  ap- 
pellant was  during  all  the  times  therein  mentioned  a  resi- 
dent of  the  county  of  Multnomah,  State  of  Oregon;  that 
on  the day  of ,  1888,  and  before  the  commence- 
ment of  the  suit,  the  said  assessor  demanded  of  appellant 
coimty,  State  and  school  taxes  for  said  Marion  county,  for 
the  year  1888,  on  said  property,  amounting  to  $53.76,  which 
he  refused  to  pay;  that  the  statement  of  assessment  of 
appellant  under  which  the  assessor  demanded  the  taxes 
was  attached  to  the  complaint;  that  thereafter  the  said 
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sheriff  demanded  of  aj)pellant  the  said  taxes,  which  the 
latter  refused  to  pay,  and  thereupon  the  sheriff  levied  upon 
certain  goods  described  in  the  complaint  and  belonging  to 
appellant,  being  part  of  said  stock  mentioned,  of  the  value 
of  $225,  and  took  and  carried  away  the  same,  and  was 
threatening  and  advertising  to  sell  them  at  public  auction 
on  the  twenty-second  day  of  August,  1888,  to  satisfy  said 
taxes;  that  said  sheriff  had  no  warrant  or  writ  for  the  col- 
lection of  said  taxes  other  than  the  said  statement  of  as- 
sessment delivered  to  him  by  said  assessor,  together  with 
an  endorsement  thereon  appearing  in  the  exhibit  of  said 
statement  attached  to  the  complaint;  that  before  the  com- 
mencement of  the  suit  appellant  delivered  to  said  assessor 
a  statement  of  his  property  subject  to  taxation  in  Marion 
county,  together  with  a  statement  of  indebtedness  against 
said  property,  a  copy  of  which  was  also  attached  to  the 
complaint;  that  such  indebtness  amounted  to  $7,048;  that 
it  was  indebtedness  due  from  said  Eberhard  to  the  parties 
therein  named  before  the  making  of  said  assignment;  that 
said  assessor  refused  to  deduct  from  the  assessment  of 
appellant  the  said  indebtedness;  that  there  had  been  no 
warrant  issued  in  said  county  for  the  collection  of  taxes 
and  no  meeting  of  the  board  of  equalization  thereof,  nor 
would  there  be  before  said  property  would  be  sold  by  said 
sheriff,  unless  restrained  by  the  court;  that  the  ai^pellant 
had  no  plain,  si)eedy  or  adequate  remedy  at  law,  and  unless 
said  sheriff  was  restrained  from  selling  said  property,  the 
appellant  would  suffer  irreparable  loss  and  injury;  and 
prayed  a  decree  that  the  said  goods  be  returned  to  him, 
and  the  respondent  Croisan  be  enjoined  from  selling  the 
property,  and  for  general  relief.  Said  statement  referred 
to  in  the  complaint  is  as  follows: 

Am't  taxable 
property. 
11,000  00 


Name  of 

Beo- 

Town- 

Tax-payer, 

tion. 

Bhip. 
2W 

I.  R.  Dawson. 

4 

Name  of  Town. 

Block. 

Champoeg. 

Dock 

xvm.  Ob.- 

-» 

No.  of 
Bange.     Acres. 
10  10 

Value  of  improvements. 
1200  00 
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Names  P.  O.  ^Tature  of  lu- 

Creditor.  Address,  debtedness.  Amount 

Mrs,  E.  Eberhard  Hubbard  Mortgage $1,000  00 

Total  Lidebtedness $1,000  00 

Value  of  merchandise $1,000  00 

Money,  notes,  accounts  and  shares  of  stock $l,bOO  00 

Gross $4,000  00 

Road  38,  total $3,000  00 

The  endorsement  on  said  statement  referred  to  in  the 
complaint  is  as  follows: 

List  of  taxable  property  of  I.  R.  Dawson,  assignee  Eberhard. 
Filed  183 

Ck>unty  Assessor! 

53  7t^ 
Costs  10 

63  76 

♦*To  E.  N.  Crotsan,  Sheriff  of  Marion  County,  Oregon: 
The  within  described  personal  property,  valued  at  ^2,800, 
and  consisting  of  merchandise  kept  for  sale  at  Champoeg, 
in  said  Marion  county,  and  notes  and  accounts  employed 
as  capital  in  a  general  merchandise  business  at  ssid  Cham- 
poeg, having  been  duly  assessed  to  I.  R.  Dawson,  assignee, 
who  is  not  a  permanent  resident  of  said  Marion  county, 
but  who  is  the  owner  of,  and  in  charge  and  possession  of, 
said  personal  property,  I  have  demanded  from  him  imme- 
diate payment  of  the  tax  thereon  at  19  2-10  mills  on  the 
dollar,  that  being  the  same  rate  per  centum  as  last  year's 
taxes  in  said  Marion  county,  amounting  on  said  personal 
property  to  the  sum  of  fifty-three  and  seventy-six  one- 
hundredths  dollars;  but  the  said  I.  R.  Dawson  has  fwled, 
neglected  and  refused  to  pay  the  same  or  any  part  thereof. 
I  therefore  place  the  same  in  your  hands  for  collection  in 
the  manner  provided  by  law. 

Dated  at  Salem,  Oregon,  the  2d  day  of  August,  1888. 
[Signed]  T.  B.  Patton, 

Assessor  for  Marion  County,  Oregon." 

The  resix)ndents  filed  an  answer  to  the  complaint  deny- 
ing that  the  appellant  had  no  remedy  at  law,  as  alleged 
therein,  or  that  he  would  suj9fer  any  loss  or  injury  unless 
the  said  sheriff  were  restrained  from  selling  said  property; 
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and  for  a  further  defense  justified  the  taking  of  the  $225 
worth  of  goods  under  the  proceedings  referred  to  in  the 
complaint.  To  which  further  answer  the  appellant  de- 
murred upon  the  ground  that  the  same  did  not  contain 
facts  sufficient  to  constitute  a  defense.  The  case  there- 
after came  on  for  hearing  before  the  said  circuit  court 
upon  the  said  complaint,  answer  and  demurrer;  where- 
upon said  court  ordered  and  decreed  that  the  demurrer  be 
overruled,  and  the  appellant  having  failed  to  reply  to  said 
answer,  ordered  that  the  comj)laint  be  dismissed,  that  the 
injunction  theretofore  issued  be  dissolved,  and  that  the  re- 
spondents recover  their  costs  and  disbursements:  which  is 
the  decree  appealed  from  herein. 

Milton  W,  Smith,  for  Appellant. 

Oeo  H.  Burnett,  for  Respondents. 

Tiiayer,  0.  J. — The  attempt  to  enforce  payment  of  the 
tax  in  question  by  the  summary  mode  adopted  by  the 
assessor  is  sought  to  be  justified  under  §  2835,  Annotated 
Code,  which  reads  as  follows:  '*The  assessor  shall  require 
every  person  to  pay  his  poll  taxes  of  every  kind  at  the 
time  of  assessing  the  same,  and  in  default  of  such  pay- 
ment the  assessor  shall  immediately  give  to  the  sheriff  a 
hst  of  such  poll  taxes,  and  the  sheriff  shall  immediately 
collect  the  same  by  sale  of  personal  property  or  in  the 
raode  directed  in  the'  preceding  section;  and  when  any 
personal  property  or  any  other  personal  estate  shall  be 
assessed  to  any  person  who  is  not  a  permanent  resident  of 
the  county,  or  who  is  about  to  depart  or  to  remove  his 
property  therefrom,  the  assessor  shall  demand  immediate 
payment  of  the  tax  thereon  at  the  same  rate  per  centum  as 
the  preceding  year's  taxes,  and  in  default  of  such  payment 
he  shall  immediately  collect  the  same  in  the  manner  afore- 
said, and  the  assessor  shall  note  on  the  assessment  roll  all 
the  poll  and  other  taxes  so  given  to  the  sheriff  for  collec- 
tion, and  the  sheriff  shall  pay  over  and  account  for  the 
same  as  the  other  taxes."  This  section  constitutes  §  2  of 
an  Act  entitled  **An  Act  to  facilitate  the  collection  of  taxes 
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in  certain  cases,"  approved  October  24,  1886.  Said  Act 
was  intended,  no  doubt,  to  apply  to  a  class  of  transient 
persons  residing  temporarily  in  the  county,  and  to  a  class 
who  were  residing  in  the  county  but  about  to  depart  or 
remove  their  property  therefrom.  Its  object  evidently 
was  to  prevent  those  classes  of  persons  from  avoiding  the 
payment  of  taxes  upon  personal  property  assessed  to 
them.  The  first  mentioned  class  includes  persons  who  go 
into  a  county  without  any  fixed  purpose  of  residing  there 
permanently,  and  remain  unsettled  until  such  time  as  they 
may  determine  where  they  will  establish  a  permanent 
residence.  It  also  Includes  persons  who  come  into  a 
county  to  remain  during  a  part  of  the  year  for  health, 
convenience  or  business. 

The  second  class  includes  persons  who  are  residing  in 
the  county,  but  have  arranged  their  affairs  with  a  view  of 
departing  therefrom  or  removing  their  property  to  some 
other  locality.  The  Act  does  not  in  terms  include  non- 
residents of  the  county  engaged  in  carrying  on  business 
therein,  which  seems  to  have  been  the  status  of  the 
appellant  in  this  case.  Eberhard  was  engaged  in  the 
mercantile  business  at  Champoeg,  Marion  county,  had  a 
store  and  other  property  there,  but  became  insolvent  and 
made  an  assignment  His  liabilities  in  the  main  were 
probably  in  favor  of  Portland  merchants,  and  I  suppose 
they  insisted  upon  his  appointing  the  appellant,  a  resident 
of  Portland,  his  assignee;  at  all  events  he  did  so  appoint 
him,  and  he  qualified  and  entered  upon  the  discharge  of 
his  trust. 

The  appointment  was  made  on  the  twenty-sixth  day 
of  May,  1888,  and  thereafter,  and  on  the  twentieth  day  of 
July,  1888,  while  the  appellant  was  engaged  settling  up 
the  business,  the  assessor  of  the  county  proceeded  to 
assess  the  assigned  property.  The  assessment  was  prop- 
erly made,  and  if  the  assessor  had  allowed  it  to  talce  the 
usual  course  of  other  assessments  upon  property  in  the 
county. for  State,  county  and  school  purposes,  it  would 
have  obviated  the  contention  under  consideration.    "Why 
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the  assessor  should  have  insisted  upon  the  immediate  pay- 
ment of  the  tax,  at  the  same  rate  per  cent,  as  tlie  preced- 
ing year's  taxes,  is  very  remarkable.  The  assignee 
merely  stepped  into  the  shoes  of  the  insolvent,  and  the 
collection  of  the  legal  tax  upon  the  property  would  have 
been  as  secure  if  the  ordinary  mode  of  assessment,  levy 
and  collection  of  taxes  had  been  pursued  in  regard  to  it 
as  that  of  any  other  property  tax  in  the  county.  The 
administration  of  the  estate  of  the  insolvent  was  under 
the  control  of  the  circuit  court,  and  it  could,  and  doubt- 
less would,  have  directed  its  payment  if  necessary.  The 
affair  indicates  that  there  has  been  unnecessary  haste 
regarding  it,  and  that  if  the  assessor  had  considered  the 
matter  more  thoroughly  he  would  have  pursued  the  course 
suggested,  and  thereby  have  better  subserved  the  interests 
of  the  county. 

The  counsel  for  the  appellant  insists  that  said  section  of 
the  Act  approved  October  24,  1866,  above  set  out,  is  uncon 
sti  tutional  and  void,  and  for  myself  I  can  hardly  perceive  how 
it  can  be  reconciled  with  the  clause  of  the  Constitution 
which  requires  that  all  taxes  shall  be  equal  and  uniform. 
The  preceding  year's  taxes  may  not  have  been  at  a  greater 
per  cent,  than  that  of  the  year  when  the  assessment  was 
made;  it  possibly  may  have  been  at  the  same  rate  per 
cent.  That,  however,  would  have  been  the  merest  coinci- 
dence. So  far  as  this  court  can  know,  it  may  have  been 
double  the  rate  per  cent.  But  if  the  appellant  did  not 
belong  to  the  class  of  persons  provided  for  in  said  section 
of  the  Act  referred  to,  then  it  is  unnecessary  to  determine 
whether  or  not  said  section  is  unconstitutional.  I  am 
satisfied,  after  a  thorough  examination  of  the  section,  that 
it  does  not,  either  in  terms  or  by  intendment,  apply  to  a 
person  occupying  the  status  which  the  appellant  did  in  the 
premises.  I  do  not  think  it  included  him  any  more  than  it 
would  any  business  man  of  the  county  who  were  to  estab- 
lish his  residence  in  an  adjoining  county,  and  continue  his 
business  in  the  former  one.  Said  section  of  the  Act  was 
not  adopted  for  the  purpose  of  assessing  taxpayers,  and 
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the  authority  therein  conferred  upon  the  assessor  and 
sheriff  will  not  be  extended  beyond  its  specific  terms. 

The  respondent's  counsel  contends  that  the  app»ellant 
was  not  entitled  to  an  injunction  to  restrain  the  sheriff 
from  enforcing  payment  of  the  tax  by  the  summary  pro 
ceeding,  whether  it  was  regular  or  not  That  an  injunc- 
tion to  restrain  the  collection  of  an  illegal  tax  will  not  be 
granted  unless  the  case  is  brought  under  some  acknowl- 
edged head  of  equity  jurisdiction  is  a  well  settled  principle 
of  law.  Where  the  tax  is  assessed  against  personal  prop 
erty,  and  there  is  no  fraud  in  the  proceeding,  an  injunction  j 
is  not  the  proper  remedy,  unless  it  is  shown  that  the  j 
recovery  of  damages  would  be  an  inadequate  redress.  I 
was  very  much  inclined,  in  the  outset,  to  the  belief  that  | 
the  appellant's  complaint,  filed  herein,  was  not  sufficient  to  | 
entitle  him  to  an  injunction.  It  looked  to  me  as  though  | 
his  only  remedy  was  to  pay  the  tax  under  protest,  and 
then  bring  an  action  at  law  to  recover  it  back,  or  to  sue  the 
sheriff  for  the  value  of  the  property  seized,  as  in  other 
cases  of  trespass.  But  since  considering  the  matter,  I  am 
qlisposed  to  change  the  view  I  at  first  entertained.  The 
appellant  was  an  assignee  of  the  projyerty  seized  for  the 
benefit  of  creditors,  and  it  was  doubtless  included  in  his 
inventory  of  the  property  of  the  insolvent's  estate,  which 
stood  charged  against  him  at  his  appraised  value.  He  was 
therefore  under  obligations  to  account  for  the  property, 
and  if  taken  and  carried  away  it  would  necessarily  em- 
barrass him  very  much  in  the  settlement  of  his  affairs  as 
trustee.  I  do  not  think  that  it  would  be  overstraining 
the  rule  to  hold  that  a  trustee  in  possession  of  property 
charged  with  a  trust  should  be  protected  by  injunction 
from  a  threatened  wrongful  caption  and  asportation  of  a 
part  of  the  property  by  a  party  acting  under  color  of 
office.  If  the  sheriff  had  been  acting  under  process  issued 
out  of  a  court,  the  appellant  could  have  applied  to  the 
court  for  an  order  to  compel  him  to  desist  from  interfering 
with  the  property.  Every  court  has  authority  to  control 
its  own  process,  and  a  resort  to  it  in  the  latter  case  by 
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motion  would  bo  a  proi>er  course  to  pursue.  But  in  the 
present  case  the  appellaoit  is  unable  to  invoke  any  such 
remedy,  and  the  recovery  cf  damages  would  hardly  be  an 
adequate  redress. 

Mr.  Cooley,  in  his  work  on  taxation,  at  page  541,  after 
having  stated  on  the  previous  page  that  a  tax  would  not 
be  restrained  on  the  ground  merely  that  it  was  irregular 
or  erroneous,  says:  **But  it  is  not  a  mere  irregularity 
w^here  one  is  denied  his  legal  right  to  work  out  a  road  tax, 
and  the  amount  is  demanded  in  money,  nor  when  a  tax 
once  paid  is  demanded  a  second  time;  nor  when  property 
is  unlawfully  exempted  from  taxaficn,  thereby  increasing 
the  burden  upon  complainant;  nor  when  property  which 
is  exempt  from  taxation  by  law  is  assessed;  nor  when 
one's  assessment  has  been  increased  without  giving  him 
the  notice  to  which  by  law  he  is  entitled.  In  all  these 
cases  the  party  taxed  is  denied  a  substantial  right,  or  his 
tax  is  unlawfully  increased  beyond  his  due  proportion, 
and  his  right  to  an  adequate  remedy  is  unquestionable." 
According  to  this  view,  the  assessment  of  the  property  of 
an  owner,  and  demand  of  the  immediate  payment  of  the 
tax  thereon,  at  the  same  rate  per  cent  as  the  preceding 
year's  taxes,  without  allowing  the  party  an  opportunity  to 
have  his  indebtedness  deducted,  or  to  go  before  the  board 
of  equalization  to  have  his  assessment  corrected,  would 
certainly,  if  not  authorized  by  law,  be  the  denial  of  a  sub- 
stantial right. 

The  main  ground  upon  which  courts  of  equity  refuse  to 
issue  the  writ  of  injunction  in  cases  of  illegal  taxation,  is 
not  in  consequence  of  their  lack  of  jurisdiction  in  such  . 
cases,  but  through  considerations  of  public  policy.  This 
conclusion  is  clearly  sustained  by  the  same  author.  He 
says,  on  page  556  of  the  work  referred  to,  as  follows: 
*'The  available  remedy  in  equity,  when  any  is  admissible, 
is  commonly  that  by  injunction.  It  is  probable  that  this 
remedy  has  many  times  been  awarded  in  equity  with  too 
little  regard  to  any  other  consequences  than  those  which 
concerned  the  individual  applying  for  it.     But  the  personal 
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consequences  are  not  the  only  ones  which  must  be  kept  in 
view  in  these  cases.  When  the  illegalities  complained  of 
affect  only  the  person  complaining,  an  injunction  which 
restrains  the  collection  as  to  him  may  cause  no  consider- 
able mischief,  and  may  very  properly  be  awarded  if  a 
sufficient  case  is  made  out,  but  when  they  affect  the  whole 
tax  levy,  as  they  often  do,  a  court  should  be  extremely 
cautious  in  awarding,  on  the  complaijit  of  one  person,  or 
even  of  several,  a  process  which  may  reach  the  cases  of 
others  not  complaining,  and  which  may  seriously  embar- 
rass all  the  operations  of  the  government  depending  on 
the  source  of  revenue  which,  by  means  of  it,  would  be 
stopped."  The  case  under  consideration  is  free  from  any 
such  embarrassing  circumstances  as  suggested  by  the 
learned 'author.  It  does  not  affect  the  source  of  revenue 
of  the  county  of  Marion  except  to  the  extent  of  $53.76,  and 
the  county  can  much  better  afford  to  lose  the  entire  sum 
than  have  its  officers  exact  it  from  the  appellant  in  viola- 
tion of  his  substantial  rights. 

The  decree  appealed  from  will  be  reversed,  and  the  case 
remanded  to  the  said  circuit  court  with  directions  to  make 
the  injunction  perpetual,  as  prayed  in  appellant's  com- 
plamt. 
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STATE    OF    OREGON,    Respondent,   v.    CHARLES 
OLDS,  Appellant. 

Criminal  Law— Evidencb— Cbo8»-Examination.— In  a  criminal  case  the  district  attor- 
ney has  the  right  to  croes-examine  a  witnetts  tor  the  defendant  as  to  anything  that 
would  show  his  interest  in  the  remit  of  the  trial,  and  anything  he  did  in  aid  of 
the  defendant  about  the  trial,  for  the  purpose  of  enabling  the  Jury  to  properly 
welj^b  the  evidence  of  such  witness,  and  to  intelligently  pass  upon  bis  credibility. 

Evidence— Materiality  op.— The  first  rule  in  the  production  of  evidence  is  that  the 
evidence  offered  must  correspond  with  the  allegations,  and  be  confined  to  tbe  point 
iu  issue.  This  rule  excludes  all  evidence  of  collateral  facts,  or  those  which  aie 
Incapable  of  afTording  any  reasonable  presumption,  or  inference,  as  to  the  principal 
fact,  or  matter.  In  dispute. 

Case  in  JubGMENT.- Where  the  defendant  called  a  witness  who  gave  evidence  mat^ 
rial  to  the  defense,  and  then  testified,  ou  croRS^Tamination,  that  he  pave  money 
himself  to  assist  the  defense,  and  prociired  money  ftom  others  in  Portland,  Taoona 
and  Seattle,  for  the  same  purpose; 
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Mdd,  It  was  not  competent,  either  on  the  crofls-examinaton  of  the  same  witness,  or  by 
making  him  the  State's  witness,  to  prove  the  names  of  the  particular  persons  who 
were  not  witnesses  in  the  case  who  contributed  money,  or  that  they  were  saloon- 
keepers or  gamblers. 

Appeal  from  the  circuit  court  for  Multnomah  county. 

Henry  E.  McOinUy  for  State  of  Oregon. 

Hichard  Williams  and  E»  Y.  Thompaon,  for  Appellant. 

Strahan,  J. — The  defendant  ^vas  indicted  by  the  grand 
jury  of  Multnomah  county  for  the  crime  of  murder  in  the 
first  degree,  and  upon  a  trial  before  a  jury  of  that  county, 
he  was  found  guilty  as  chargei  in  the  indictment  and  duly 
sentenced  to  suffer  the  penalty  of  death,  from  which 
judgment  this  appeal  is  taken.  UiK)n  the  argument  on 
the  appeal  counsel  for  the  prisoner  argued  with  much 
force  and  ability  two  rulings  of  the  trial  court  which 
were  adverse  to  the  appellant  The  first  was  the  refusal 
of  the  court  to  continue  the  case  for  the  term  on  account 
of  the  excited  and  inflamed  state  of  the  public  mind 
in  the  county,  alleged  to  have  been  caused  by  the  com- 
ments of  the  Daily  Oregonian  and  Telegram  in  reference 
to  the  killing  charged  in  the  indictment  and  the  cir- 
cumstances surrounding  the  event;  and  the  other  was 
the  method  pursued  by  the  trial  court  in  obtaining  a 
jury  for  the  trial  of  this  particular  case.  But  in  the  view 
we  have  taken  of  some  other  questions  presently  to  be 
noticed  we  have  concluded  to  express  no  opinion  on  the 
two  points  above  suggested. 

1.  The  main  error  relied  upon  by  the  appellant  is  the 
ruling  of  the  trial  court  in  the  admission  of  evidence. 
One  Thomas  Williams,  who  was  called  as  a  witness  on  the 
part  of  the  defense,  gave  evidence  tending  to  prove 
that  both  he  and  the  deceased  Emil  Weber  were  gambling 
men;  that  he  had  known  deceased  about  five  years;  that 
about  two  hours  before  the  killing  he  had  a  conversation 
with  the  deceased,  in  which,  amongst  other  things,  the 
deceased  said,  speaking  of  his  eye,  which  had  been  hurt 
in  a  previous  fight  with  the  appellant,  **I  am  pretty  near 
ready  for  another  battle,  and  it  will  not  be  a  fist  tight  this 
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time."  **He,"  meaning  appellant,  **can  lick  me  in  a  fist 
fight,  and  I  will  have  no  fist  fight  next  time;  I  will  just 
kill  the  son  of  a  bitch, — that  is  what  I  will  do  with  him." 
The  witness  also  testified  in  substance  that  he  knew  the 
general  reputation  of  Weber  in  the  community  with  refer- 
ence to  his  being  a  peaceable  and  quiet  or  a  quarrelsome 
ani  dangerous  man,  and  that  such  reputation  was  bad, 
and  that  the  defendant's  reputation  for  peace  and  quietude 
was  good.  On  his  cross-examination  this  witness  testified 
in  answer  to  questions  by  the  district  attorney,  and  with- 
out objection,  that  he  had  collected  money  in  Seattle, 
Tacoma  and  Portland  to  assist  in  the  defense;  that  he  had 
raised  between  eight  and  nine  hundred  dollars  for  that 
purpose;  that  the  witness  had  contributed  about  five  hun- 
dred dollars.  The  district  attorney  then  asked  the  witness 
who  were  the  parties  here  in  Portland  that  had  con- 
tributed towards  that  fund,  to  which  an  objection  was 
made  but  overruled.  An  exception  was  taken  and  the 
witness  said  **Sliter."  The  witness  then  testified,  under 
like  objections  and  exceptions,  that  Sliter  and  McNamara 
contributed  $100;  that  John  Russell  kept  a  saloon  on 
Washington  street  and  contributed  to  the  fund;  that  "The 
Mascot"  also  contributed;  that  Paul  Puhr  also  contributed 
§100,  but  not  in  Portland;  that  Frenchy  Grattan  con- 
tributed in  the  neighborhood  of  two  hundred  dollars,  and 
that  his  business  was  gambling.  None  of  these  parties 
inquired  about  by  the  district  attorney  were  witnesses  in 
the  case  nor  were  they  in  any  manner  connected  with  the 
trial. 

The  State  had  the  right,  on  the  cross-examination,  to 
ask  this  witness  anything  that  would  show  his  interest  in 
the  result  of  the  trial,  and  anything  he  did  in  aid  of  the 
defendant  about  the  trial,  for  the  purpose  of  enabling  the 
jury  to  properly  weigh  his  evidence,  and  to  intelligently 
pass  upon  his  credibility.  This  was  done  without  objec- 
tion. Upon  the  argument  here  the  district  attorney 
conceded  that  the  examination  by  which  the  above  facts 
were  elicited  from  the  witness,  Williams,  was  not  cross- 
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examination,  but  that  in  asking  these  questions  he  made 
the  witness  his  own,  and  that  the  facts  were  to  be  regarded 
as  original  evidence  introduced  on  the  part  of  the  State, 
and  this  presents  the  real  question  to  be  determined  by 
this  court.  Was  it  competent  for  the  State  to  prove,  as 
independent  facts,  that  certain  saloon-keepers  and  gam- 
blers in  the  city  of  Portland  contributed  in  making  a 
defeiise  in  this  case?  This  question  may  be  answered  by 
referring  to  one  or  two  of  the  plainest  and  simplest  ele- 
mentary rules  of  the  law  o*  evidence:  "And  it  is  an 
established  rule,  which  we  state  as  the  first  rule  govern- 
ing in  the  production  of  evidence,  that  the  evidence  offered 
must  correspond  with  the  allegations,  and  be  confined  to 
the  point  in  issue."  1  Greenleaf  Ev.,  §  51.  A  few  cases 
may  be  cited  in  which  this  rule  has  been  indirectly  or 
incidentally  applied:  Campbell  v.  State,  8  Tex.  App.  84; 
Watson  V.  The  Commonwealth,  95  Penn.  St.  418;  Cesxire  v. 
State,  1  Tex.  App.  19;  Pinkard  v.  State,  13  Tex.  Aijp.  468; 
•State  V.  Lapage,  57  N.  H.  245;  Farrar  v.  State,  2  Ohio  St. 
54;  State  v.  Miller,  47  Wis.  530;  Commonwealth  v.  Campbell, 
7  Allen,  541;  Hall  v.  State,  51  Ala.  9;  Brock  v.  State,  26  Ala. 
104;  Rogers  v.  State,  62  Ala.  170.  And  it  is  equally  as  well 
settled  that  this  rule  excludes  all  evidence  of  collateral 
^acts,  or  those  which  are  incapable  of  affording  any  reason- 
able presumption  or  inference  as  to  the  principal  fact  or 
matter  in  dispute;  and  the  reason  is  said  to  be  that  such 
evidence  tends  to  draw  away  the  minds  of  the  jurors  from 
the  point  in  issue,  and  to  excite  prejudice  and  mislead 
them;  and,  moreover,  the  adverse  party  having  had  no 
notice  of  such  a  course  of  evidence,  is  not  prepared  to 
rebut  it  1  Greenleaf  Ev.,  §  52.  The  evidence  objected  to 
did  not  in  any  manner  relate  to  the  killing  of  Emil  Weber 
by  the  defendant,  or  have  any  connection  whatever  with 
that  event;  and  it  in  no  manner  tended  to  connect  the 
prisoner  with  the  killing  or  accounted  for  his  actions  or 
motives. 

To  make  the  absurdity  of  such  a  rule  as  the  State  tries 
to  apply  in  this  case  more  apparent,  let  us  suppose  that  a 
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considerable  number  of  the  best  people  of  the  city  of  Port- 
land, or  of  the  whole  State,  saw  proper  to  raise  a  fund  to 
hire  lawyers  to  assist  in  conducting  this  prosecution;  could 
those  facts  be  shown  by  the  State  for  the  purpose  of 
throwing  the  moral  force  of  their  influence  with  the  jury 
against  the  prisoner?  Or,  let  it  be  supposed  that  the  same 
class  of  people  contributed  a  fund  to  assist  t)ie  appellant 
in  his  defense;  could  the  fact  be  proven  on  his  behalf  for 
the  purpose  of  exciting  sympathy  in  his  behalf  with  the 
jury?  If  such  evidence  as  this  would  not  be  admissible, 
on  what  principle  can  it  be  claimed  that  the  fact  that 
saloon-keepers  and  gamblers  contributed  money  to  assist 
the  defease  may  be  proven  by  the  State  against  the  pris- 
oner? For  what  purpose  was  such  evidence  offered? 
Manifestly  for  the  purpose  of  arousing  a  prejudice  in  the 
minds  of  the  jury  against  the  prisoner,  and  of  exciting  a 
feeling  of  hostility  against  him,  growing  out  of  the  fact 
that  lawless  and  immoral  people  were  actively  interesting 
themselves  in  his  defense.  Of  course  we  cannot  say  that 
such  evidence  did  have  that  effect  upon  the  minds  of  the 
jurors,  but  such  was  its  tendency,  and  it  is  sufficient  for 
this  case  that  it  might  have  had  that  effect.  When  illegal 
evidence  is  allowed  to  go  to  the  jury,  and  particularly  in 
a  criminal  case,  and  more  especially  where  life  is  involved, 
we  will  not  speculate  upon  its  i)ossible  consequences. 
Such  an  error,  presumptively,  injures  the  party  against 
whom  such  evidence  is  admitted,  and  ordinarily  entitles 
such  party  to  a  new  trial. 

2.  The  court  did  not  err  in  refusing  to  charge  that  the 
brass  weight  offered  in  evidence  by  the  defendant  was  a 
dangerous  weapon.  That  depended,  I  think,  on  Weber's 
ability  to  use  it  in  such  a  manner  as  to  cause  death,  or 
great  bodily  harm.  If  he  was  capable  of  so  using  it,  and 
was  armed  with  it  at  the  time  of  the  killing,  then  the  jury 
would  have  had  the  right  to  have  found  that  he  was  armed 
with  a  dangerous  weapon,  but  this  was  a  question  for  the 
jury  exclusively.    It  was  not  such  a  weapon  as  the  court 
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could  declare  to  be  a  dangerous  weapon  as  a  matter  of  law. 
State  V.  Godfrey,  17  Or.  300. 

It  follows  that  the  judgment  must  be  reversed,  and  the 
cause  remanded  to  the  court  below  for  a  new  trial. 

Lord,  J.,  dissenting. — As  I  am  unable  to  agree  with  my 
associates  in  the  judgment  reached  for  the  reasons  stated 
in  the  opinion,  the  importance  of  the  question  involved  to 
the  proper  administration  of  justice,  and  to  the  community, 
seems  to  require  of  me  a  statement  of  the  grounds  of  my 
dissent.  The  record  discloses  that  the  gamblers  of  the  city 
of  Portland  were  divided  into  two  factions,  one  headed  by 
the  defendant  Olds,  and  the  other  by  Emil  Weber,  between 
whom  there  existed  a  fierce  feud,  which  finally  culminated 
in  the  death  of  Weber  at  the  hands  of  the  defendant  Olds. 
The  cause  of  the  feud  seems  to  have  originated  in  the 
alleged  fact  that  the  police  authorities  had  interfered  with 
or  closed  a  gambling  game  run  by  Weber,  and  as  he 
thought  the  police  were  conniving  at  the  other  parties' 
game,  and  permitted  it  to  be  run  unmolested,  he  interfered 
himself  and  brought  their  game  to  the  attention  of  the 
authorities  A  witness  for  the  defendant  Olds,  who  was 
a  saloon-keeper,  according  to  the  direct  examination,  among 
other  things  said  in  his  cross-examination  that  "all  the 
trouble  of  the  gamblers  grew  out  of  the  fact  that  Weber 
Insisted  that  if  he  couldn't  gamble  on  the  first  floor,  these 
other  parties  should  not  be  allowed  to  gamble  on  the 
second  floor,  and  that  Weber  became  a  very  bad  man 
because  he  wouldn't  allow  others  to  gamble  when  he 
couldn't  gamble."  During  the  trial  numerous  witnesses 
were  called  by  the  State  and  the  defendant,  and  especially 
by  the  latter,  whose  testimony  discloses  that  they  were 
gamblers  and  saloon-keepers,  and  his  friends  and  com- 
panions. There  is  no  effort  of  his  counsel  to  disguise  these 
facts.  Tliey  stand  confessed  throughout  all  this  record, 
and  they  come  to  the  court  and  jury  inhering  in  the  case 
as  a  part  and  parcel  of  it.  In  the  nature  of  things,  a  feud 
between  such  parties,  resulting  in  the  death  of  one  of  them 


448  State  v.  Olds.  [Sup.Ct 

Opinion  of  Lord,  J.,  disaentlng. 

and  the  trial  of  his  slayer,  would  necessarily  involve  '*his 
kind  of  people,"  as  the  defendant's  (Olds')  counsel  puts  it, 
sometimes,  in  the  prosecution  and  defense.  When  such  is 
the  nature  of  the  case,  inevitably  such  wiU  be  the  charac- 
ter of  many  of  the  witnesses! 

It  appears  by  the  record  that  in  the  course  of  the  trial 
the  defendant  Olds  called  as  a  witness  one  Williams,  who, 
in  his  direct  examination,  testified  that  he  was  a  gambling 
man;  knew  Weber  and  that  gambling  was  his  business;  re- 
lated the  particulars  of  conversation  with  Weber,  and  was 
then  asked:  **pid  you  have  a  general  acquaintance  here 
in  this  city  with  the  class  of  people  that  Weber  associated 
with — ^his  class  of  people?"  To  which  the  witness  an- 
swered ''Yes."  He  was  then  asked  if  he  knew  the  gen- 
eral reputation  of  Weber  in  the  community  with  reference 
to  his  being  a  peaceable  and  quiet  man,  or  a  dangerous 
man — a  quarrelsome  and  dangerous  man :  to  which  the 
witness  replied  that  he  did,  and  that  such  reputation  was 
bad.  He  was  then  asked  similar  questions  as  to  the  de- 
fendant Olds,  and  his  replies  in  effect  were  that  his  general 
reputation  as  a  peaceable  and  quiet  man  was  good.  On 
a^oss-examination,  he  testified  that  he  had  raised  money  to 
assist  in  the  defense  of  Olds  in  Portland,  Tacoma  and 
Seattle,  and  against  objection,  from  whom  collected  and 
their  business,  which  was  gambling  and  the  saloon.  Prom 
this  statement  of  the  record,  it  will  be  seen  that  the  cross- 
examination  related  to  recent  transactions  bearing  upon 
the  character  of  the  witness,  and  that  its  purpose  was  to 
show  the  extent  of  his  zeal  and  activity  for  the  defense, 
to  enable  the  jury  to  make  a  proper  estimate  of  his  testi- 
mony. These  facts  were  not  relevant,  but  irrelevant  and 
collateral  to  the  main  issue,  and  were  brought  out  on 
cross-examination  of  the  witness  to  enable  the  jury  to 
appreciate  his  fairness  and  reliability,  and  were  such  as  it 
is  not  competent  to  prove  them  in  any  other  way.  **It  is 
difficult,"  say  the  court  in  Moore  v.  State,  20  Ohio  St  460, 
**  to  lay  down  any  precise  rule  fixing  the  limits  to  which  a 
witness  may  be  cross-examined  on  matters  not  relevant  to 
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the  issue.  This  must  in  a  great  measure  rest  in  the  sound 
discretion  of  the  court  trying  the  cause.  Such  questions 
may  well  be  allowed  when  there  is  reason  to  believe  it  will 
tend  to  the  ends  of  justice;  but  they  ought  to  be  excluded 
when  the  disparaging  course  of  the  examination  seems 
unjust  to  the  witness  and  uncalled  for  by  the  circum- 
stances of  the  case."  Some  of  the  courts,  notably  in 
Muller  V.  St  Louis  Hoapt  Assoc,  73  Mo.  243,  the  rule  is  laid 
down,  without  qualification,  that  a  witness  may  be  com- 
pelled to  answer  any  questions  which  tend  to  test  his 
credibility,  or  to  shake  his  credit  by  injuring  his  character, 
however  irrelevant  to  the  facts  in  issue  or  however  dis- 
graceful the  answer  may  be  to  himself,  except  where  the 
answer  would  expose  him  to  a  criminal  charge. 

On  the  other  hand,  in  delivering  the  opinion  of  the  court 
in  Trombleyy.  Watson,  Clark,  J.,  said:  **How  far  justice 
requires  a  tribunal  to  go  from  the  issue  for  the  trial  of  col- 
lateral questions,  what  evidence  may  be  excluded  for  its 
remoteness  of  time  or  place,  and  what  evidence  is  other- 
wise too  trivial  to  justify  a  prolongation  of  the  trial,  are 
questions  of  fact  to  be  determined  at  the  trial."  The 
expressions  of  judicial  opinion  ui)on  the  subject  are 
numerous,  and  a  few  of  them  will  be  cited  to  illustrate 
the  extent  and  application  of  the  principle:  **It  has 
always  been  found,"  said  Campbell,  J.,  ** necessary  to 
allow  the  witness  to  be  cross-examined,  not  only  upon  the 
facts  involved  in  the  issue,  but  also  upon  such  collateral 
matters  as  may  enable  the  jury  to  appreciate  their  fair- 
ness and  reliability.  To  this  end  a  large  latitude  has  been 
given,  where  circumstances  seem  to  justify  it,  in  allowing 
a  full  inquiry  into  the  history  of  witnesses,  and  into  many 
other  things  tending  to  illustrate  their  true  character. 
This  may  be  useful  in  enabling  the  court  or  jury  to  com- 
•  prehend  just  what  sort  of  person  they  are  called  upon  to 
believe,  and  such  a  knowledge  is  often  very  desirable. 
*  *  *  The  rules  of  law  do  not  allow  specific  acts  of 
misconduct,  or  specific  facts  of  a  disgraceful  character,  to 
be  proved  against  a  witness  by  others.     ♦    ♦    ♦    Unless 
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the  remedy  is  found  in  cross-examination,  it  is  practically 
of  no  account."  Pectham,  J.,  said  in  Le  Beau  v.  People,  34 
N.  Y.  233 1  **  I  wish  to  say  that  in  my  opinion,  as  a  general 
rule,  evidence  on  cross-examination  tending  to  impeach  the 
credibility  of  a  witness  should  be  rejected  with  very  great 
caution;  its  exclusion  can  rarely  be  proper."  And  in  a 
later  case  Grover,  J. ,  said:  '  *  It  is  held,  for  the  purpose  of 
discrediting  his  testimony,  the  witness  may  be  asked,  upon 
cross-examination,  as  to  specific  acts.  This  shows  that 
upon  a  cross-examination  of  a  witness,  with  a  view  of  test- 
ing his  credibility,  inquiries  are  proper  as  to  facts  not 
competent  to  be  proved  in  any  other  way."  Real  v.  People^ 
42  N.  Y.  270. 

Without  further  reference,  it  may  be  said  that  the  lati- 
tude of  such  cross-examination  upon  collateral  matters  for 
the  purpose  of  impairing  the  credit  of  a  witness,  and 
enabling  the  jury  to  understand  what  sort  of  person  they 
are  called  upon  to  believe,  rests  in  the  discretion  of  the 
trial  court,  but  the  opinion  is  indicated  that  they  should 
fix  the  limits  of  such  cross-examinations  in  such  cases  with 
great  hesitation.  My  own  opinion  has  been  that  the  range 
of  such  cross-examinations,  and  the  extent  to  which  such 
questions  should  be  allowed,  dei)end  upon  the  appearance 
and  conduct  of  the  witness,  and  all  the  circumstances  of 
the  case,  and  necessarily  must  be  regulated  by  a  sound 
discretion.  State  v.  Bacon,  13  Or.  156.  The  view  is  ex- 
pressed by  Mr.  Thompson  in  his  excellent  work  on  trials: 
**That  it  is  within  the  discretion  of  the  presiding  judge  to 
determine  whether,  in  view  of  the  evidence  which  has  been 
introduced,  and  of  the  nature  of  the  testimony  given  by 
the  witness-in-chief,  it  is  fit  and  proj^er  that  questions  of 
the  kind  should  be  overruled,  or  to  what  extent  such  a 
cross-examination  should  be  allowed."  §  464.  It  neces- 
sarily results  that  the  ruling  of  the  trial  court  in  the  exer-  • 
cise  of  the  discretion  with  which  it  is  invested  is  not 
subject  to  review,  except  in  cases  of  manifest  injustice  or 
abuse.  I  admit  there  has  always  seemed  to  me  a  good 
deal  of  inconsistency  in  the  use  and  application  of  these 
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terms,  but  the  authorities  are  well  agreed  that  where  the 
discretion  has  been  abused,  and  injustice  the  plain  conse- 
ciuence,  that  the  appellate  court  will  review  the  decision 
of  the  trial  court.  The  extent,  then,  to  which  a  cross- 
BTamination  relating  to'coUateral  matters  may  be  carried, 
being  within  the  discretion,  or  sound  discretion,  of  the 
trial  court,  we  are  to  inquire  whether,  upon  the  facts  as 
stated,  it  has  abused  that  discretion  to  the  manifest  injus- 
tice to  the  defendant  Olds.  This  abuse  is  supposed  to 
consist  in  the  fact  that  the  trial  court  permitted,  on  the 
cross-examination  of  the  witness  Williams,  evidence  that 
certain  saloon-keepers  and  gamblers  contributed  to  the 
defense  of  th 3  defendant  Olds;  although  I  confess  I  do 
hot  exactly  comprehend,  from  the  opinion  of  the  majority, 
their  application  of  the  law  to  the  facts.  At  any  rate, 
in  the  latitude  of  cross-examination  for  the  purpose  of 
exhibiting  his  activity,  bias,  interest  or  hostility,  and  to 
enable  the  jury  to  properly  estimate  his  testimony,  it  is 
incontestable  that  inquiries  as  to  what  the  witness  gave, 
or  others  contributed,  for  the  defense  was  admissible. 
Inquiries  of  this  character  and  to  this  extent  could  be 
brought  out  of  him  on  cross-examination,  and  as  we  have 
shown,  they  are  not  competent  to  be  proved  in  any  other 
way.  But  the  contention  is,  that  they  should  have  there 
siiopped;  that  when  the  further  evidence  was  developed 
that  the  other  persons  contributing  were  immoral  men — 
gamblers  and  saloon  men — that  such  testimony  operated 
to  prejudice  and  injure  the  defendant  Olds  in  the  estima- 
tion of  the  jury. 

The  witness  under  examination  out  of  whom  these  facts 
were  elicited  testified  in  his  direct  examination  that  he  was 
a  gambling  man,  and  on  his  cross-examination  that  he  had 
contributed  money  for  the  defense  of  Olds,  and  collected 
money  from  others  for  that  purpose,  and  to  this  extent  the 
testimony  is  admitted  to  be  legitimate  cross-examination, 
'?'>  that  we  have  the  fact,  that  money  was  contributed  by 
the  witness,  before  the  jury,  and  that  he  was  a  gambling 
man  brought  out  or  proved  by  the  defendant's  witness. 

XVIU.  OB.-39. 
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If  such  matter  operates  to  affect  **the  standing  of  tbe  de- 
fendant'* in  the  estimation  of  the  jury,  as  claimed,  the  harm 
was  already  done,  and  the  subsequent  evidence  elicited  was 
at  most  only  cumulative  of  what  had  been  regularly  and 
legitimately  proven.  The  truth  is,*  the  fact  of  contributing 
to  the  defense  of  a  man,  especially  when  on  trial  for  his 
life,  is  not  in  itself  an  immoral  act.  It  has  been  often 
done,  and  by  all  classes  of  men,  and  finds  its  source  in  the 
instincts  of  our  common  humanity  to  relieve  those  to  wiom 
we  are  attached.  Indeed,  I  think  it  is  not  an  unusual 
thing  for  the  friends  of  the  accused,  when  on  trial  for  his 
life,  if  his  means  are  limited,  to  contribute  money  to  em- 
ploy attorneys  to  aid  him  in  his  defense.  The  law  entities 
him  to  a  fair  trial,  and  the  duty  of  an  attorney  is  to  defend 
him  -^^ith  its  shield,  and  secure  that  result.  If  the  act  of  con- 
tributing is  not  in  itself  wrongful  or  immoral,  does  the  fact 
that  a  gambler  contributes  to  aid  his  friends,  when  in  such 
an  extremity,  alter  the  case  and  make  it  an  offense?  Will 
not  the  generosity  of  such  an  act  be  more  likely  to  excite 
some  sense  of  respect  or  admiration  in  a  jury  than  operate 
to  create  a  prejudice,  in  consequence  of  the  giver,  against 
the  defendant?  Do  not  such  acts  rather  indicate  that  such 
men,  although  plying  a  vocation  in  violation  of  law,  still 
retain  some  of  the  better  instincts  of  humanity,  and  that 
their  conduct,  like  other  men  in  similar  cases,  is  sometimes 
characterized  by  generous  impulses,  and  devoted  attach- 
ment of  friends  in  the  day  of  distress  and  disaster?  To 
say,  in  such  cases,  on  cross-examination  upon  collateral 
matters  of  this  kind,  that  had  not  the  remotest  tendency  to 
prove  any  element  of  the  crime  charged,  and  that  was  de- 
veloped only  to  show  the  extent  of  the  activity  and  interest 
of  the  witness,  that  it  operated  to  affect  the  standing  of  the 
defendant,  Olds,  in  the  estimation  of  the  jury,  and  to  excite 
an  hostility  against  him,  is,  to  my  mind,  -unreasonable  and 
absurd.  The  average  juryman  has  been  the  butt  of  much 
ridicule,  but  this  is  an  insult  to  his  intelligence. 

When,  however,  we  consider  by  the  admitted  facts,  dis- 
closed upon  the  face  of  the  record,  that  the  defendant 
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Olds  was  a  gambler;  that  his  associates  and  friends  were 
gamblers;  that  his  leading  witnesses  were  gamblers;  that 
Hhe  witness  Williams,  who  contributed  largely  and  gener- 
ously, was  a  gambling  man;  that  the  controversy  and  death 
of  Weber  arose  out  of  a  feud  between  gamblers,  and  that 
the  jury  knew  all  these  facts,  how  is  it  possible  that  the 
defendant  could  be  injured  in  the  eyes  of  the  jury,  and  a 
feeling  of  prejudice  excited  against  him,  because  in  a  col- 
lateral matter  it  was  developed  that  one  Gratton,  or  some 
other,  was  a  gambler,  on  the  cross-examination  of  a  wit- 
ness for  the  defendant,  who  was  a  gambling  man?  Can 
we  suppose  that  the  effect  of  such  association  of  names  or 
vocations  affected  the  standing  of  the  defendant  Olds,  sur- 
prised the  jury,  and  created  a  feeling  of  hostility  against 
him?  Is  it  rational?  Does  not  the  record  made  by  himself 
repudiate  the  inference?  It  seems  to  me  the  bare  statement 
of  the  facts  carries  its  refutation.  And  when,  in  addition 
to  all  of  this,  we  further  consider  that  this  was  collateral 
evidence,  developed  on  cross-examination,  and  that  its 
object  was  only  to  show  the  extent  of  the  witness'  activity 
and  interest,  and  that  the  presiding  judge,  in  whom  the 
law  has  vested  a  discretion,  on  the  reasonable  assumption 
that,  the  trial  being  immediately  under  his  eye,  he  sees  the 
witnesses,  notes  their  conduct^  and  knows  all  the  sur- 
rounding circumstances,  is  in  a  position  to  understand  the 
extent  to  which  such  inquiries  should  be  prosecuted,  and 
when  to  allow  or  reject  them,  as  to  him  the  ends  of  justice 
may  seem  to  require,  it  seems  to  me  to  be  safer,  and  wiser, 
and  more  consistent  with  established  principles,  to  refuse 
to  review  his  rulings  in  such  cases,  unless  in  the  exercise 
of  his  discretion  there  has  been  abuse  or  manifest  injustice. 
The  opinion  of  my  associates  seems  to  treat  this  collateral 
evidence  as  independent  facts  sought  to  be  established  in 
a  direct  way,  and  ask,  was  it  competent  for  the  State  to 
introduce  such  testimony?  This  is  dealing  with  it  as  if  it 
was  matter  sought  to  be  proved  as  relevant  to  the  issue, 
and  which  in  the  refusal  of  the  court  to  exclude  it  created 
error  in  law,  and  cites  1  Greenleaf  Ev.,  §  51.     The  right 
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to  put  in  evidence  any  circumstance  which  tends  to  make 
the  facts  in  issue  more  or  less  probable,  no  one  disputes. 
That  is  elementary  law.  And  as  C5owan,  J.,  said  in  Peoplt 
V.  Wiley,  3  Hill,  194,  so  say  I:  **Had  the  case  before  us 
been  one  of  improperly  admitting  evidence  which  bore  in 
the  least  on  the  general  question  of  guilt  or  innocence,  no 
doubt  a  new  trial  should  be  granted.'*  In  all  such  cases, 
the  single  question  presented  to  the  court  is  one  of  rele- 
vancy or  pertinency,  and  not  of  force  or  value  as  testimony. 
See,  also,  State  y.  O'Neil,  13' Or.  187.  The  case  here  is  not 
of  matter  relevant  to  the  issue  or  meiits,  but  of  collateral 
or  irrelevant  matter  to  affect  the  force  or  value  of  a  wit- 
ness' testimony.  The  reason,  then,  why  such  matter  is 
incompetent,  as  asked  by  my  associates,  is  plain.  The 
rules  of  law  do  not  allow  specific  facts  to  affect  the  credi- 
bility of  a  witness,  to  be  i)roven  against  a  witness  by 
others,  and  as  Campbell,  J.,  said,  "unless  the  remedy  is 
found  in  cross-examination  it  is  practically  of  no  account;" 
or  as  Grover,  J.,  said:  *'This  shows  that  upon  a  cro^s- 
examination  inquiries  are  proper  as  to  facts  not  competent 
to  be  proved  in  any  other  way."  The  rules  which  apply 
to  relevant  inquiries  can  have  no  pertinency  to  collateral 
matter  not  intended  to  affect  the  merits. 

Again,  in  the  opinion,  in  order  to  make  its  views  more 
clear  and  the  absurdity  of  allowing  such  evidence  more 
apparent,  a  case  is  supposed  of  the  State  trying  to  prove 
in  a  direct  way  that  a  considerable  number  of  its  good 
citizens  had  contributed  money  for  the  purpose  of  throw- 
ing their  force  with  the  jury  against  the  prisoner,  or  vkt 
versa,  to  excite  sympathy  for  the  defendant,  and  it  is  asked, 
could  such  facts  be  proven.  In  the  first  place,  the  ques- 
tion assumes  that  such  evidence  is  for  the  purpose  of 
exerting  this  or  that  influence  upon  the  jury,  when  the 
only  object  of  the  kind  of  evidence  under  consideration  is 
to  affect  the  force  or  value  of  testimony,  and  has  nothing 
to  do  with  the  merits.  The  inquiry  is  to  what  extent, 
within  the  proper  discretion  of  the  court,  a  witness  on 
cross-examination  may  be  inquired  of  upon  collateral  mat- 
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ters  for  the  purjK-se  of  enabling  the  jury  to  properly  esti- 
mate the  value  of  his  testimony,  and  whether  there  has 
been  an  abnse  of  such  discretion  upon  the  facts  as  disclosed 
by  this  record.  Neither  tlie  State  nor  the  defendant  can 
make  direct  proof  of  this  kind,  and  the  case  supjxjsed  is 
not  susceptible  of  legal  demonstration  in  that  way. 

But  let  us  try  the  illustrations  in  the  domain  of  the  law 
where  such  questions  are  permissible,  and  as  occurred  in 
this  case,  and  see  the  result  of  the  answers. 

SupiKJse  a  number  of  good  citizens  should  contribute  to 
aid  the  prosecution,  and  on  cross-examination  of  one  of 
them,  by  counsel  for  the  defendant,  he  should  admit  that 
fact,  and  also  name  the  others  who  had  likewise  contrib- 
uted, and  upon  conviction  does  any  one  suppose  the  de- 
fendant would  have  any  standing  upon  appeal?  His  counsel 
elicited  the  answers,  and  they  would  be  conclusive  upon 
him,  to  say  nothing  of  other  objections;  or  vice  versa,  the 
good  brethren  had  contributed  to  aid  the  defense,  and  on 
cross-examination  the  State's  attorney  developed  like  facts 
from  a  witness  for  the  defendant,  does  any  one  supj)ose, 
upon  conviction  and  appeal,  he  could  plead  that  he  was 
injured  and  prejudiced  by  the  revelation.  The  difficulty 
lies  in  treating  the  question  under  consideration  as  matter 
tending  to  touch  guilt  or  innocence,  and  not  as  collateral 
matter  to  be  regulated  by  the  proper  discretion  of  the 
court.  Our  difference,  then,  is  radical  and  not  susceptible 
of  compromise. 

To  my  mind,  the  extent  to  which  collateral  evidence  may 
be  received  or  rejected  is  addressed  to  the  proi)er  discre- 
tion of  the  trial  court,  and  in  view  of  its  efficiency  to 
test  fairness  and  reliability,  and  to  enable  the  jury  to 
distinguish  the  honest  man  from  the  rogue  on  the 
witness  stand,  the  trend  of  judicial  thought  has  been  to 
extend  rather  than  limit  such  discretion,  and  not  to  regard 
it  as  subject  to  review  except  in  cases  of  manifest  injustice 
or  abuse.  As  a  matter  of  fact,  it  was  as  natural  and  to  be 
expected  that  the  defendant's  friends,  though  gamblers, 
should  contribute  to  aid  him,  when  on  trial  for  his  life,  as 
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Other  men  have  done  when  some  one  of  their  friends  have 
been  in  a  like  crisis;  nor  will  the  common  sense  of  men, 
whether  in  the  jury  box  or  out  of  it,  attach  any  more  im- 
portance to  the  one  than  the  other,  or  be  guilty  of  the 
injustice  of  drawing  different  inferences,  because  of  the 
giver,  or  any  inferences  or  detriment  or  prejudice  or  hos- 
tility to  the  defendant.  The  purpose  of  such  testimony, 
and  the  sense  and  the  duty  of  the  jury,  combine  to  forbid 
it.  To  these  considerations  add  and  apply  the  facts  as 
disclosed  by  this  record,  and  for  this  court  then  to  review 
and  reverse  this  case,  because  the  prosecution  was  allowed 
to  go  into  this  collateral  matter,  which  in  no  possible  way 
could  affect  the  merits,  will  make  a  precedent  which,  if 
adhered  to,  must  seriously  impair  the  power  of  trial  courts 
to  administer  justice  and  to  enforce  the  just  penalties  of 
violated  law.  It  is  not  so  much  the  present  case,  but  the 
future  consequences,  I  would  avoid. 

For  these  reasons,  much  as  I  regret  to  differ  with  my 
brethren,  I  am  compelled  to  dissent. 


[FUed  January  6. 1890.  J 

GEORGE  HAYNES,  Respondent,  v.  J.  H.  WHITSETT, 

Appellant. 

Equity— Jubisdictton—Plba  of  Bona  Fide  Pit rcr ask.— When  a  court  of  equity  •£• 
quires  jurisdiction  of  a  cause  for  one  purpose,  it  maintains  it  for  all  purpoMfi.  «nd 
administers  complete  relief.  It  will  neither  invoke  the  aid  of  other  coorts.  nor 
permit  them  to  interfere  with  Its  process.  The  defense  that  a  party  Is  a  b(ma^ 
purchaser  for  value  without  notice  is  personal,  and  can  only  he  made  or  relied  upon 
by  such  purchaser,  or  by  some  one  deraiguiug  title  through  him. 

Appeal  from  the  circuit  court  for  Douglas  county. 

This  suit  was  brought  against  the  administrator  of  J.  H. 
Whitsett,  deceased,  the  heirs  at  law  of  said  deceased,  and 
Samuel  Marks  and  Hyman  Wollenberg.  The  object  is  to 
correct  a  mistake  in  the  description  of  the  property  in  each 
of  two  mortgages, — one  given  to  the  plaintiff  in  the  life* 
time  of  the  deceased  for  $2,740,  and  the  other  to  Solomon 
Abraham  for  $2,004.85,  and  to  foreclose  such  mortgages. 
The  only  interest  that  Marks  and  Wollenberg  had  in  the 
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conti'oversy  was  that  at  a  sale  of  said  property,  made  by 
the  administrator  of  deceased  Uy  i^ay  the  debts  generally 
of  said  deceased,  they  bought  the  property,  but  paid  no 
money  thereon.  They  simply  retained  the  purchase  money 
in  their  i>ossession  until  they  should  receive  a  deed  by  the 
administrator.  Upon  a  trial  in  the  court  below,  the  plain- 
tiff had  a  decree  in  his  favor  for  the  relief  prayed  for 
against  all  of  the  defendants,  from  which  the  administrator 
of  J.  H.  Whitsett  alone  has  appealed.  Neither  the  interest 
of  Whitsett's  heirs  nor  of  Marks  aud  Wollenberg  is  before 
us  on  this  appeal. 

Wm.  R.  WllliSy  for  Appellant 

J.  W.  Hamilton,  for  Respondent. 

Strahan,  J. — It  will  be  observed  from  the  foregoing 
statement  that  every  person  who  had  an  estate  in  or  title 
to  the  premises  in  controversy  has  acquiesced  in  the  decree 
in  favor  of  the  plaintiff;  and  if  the  doctrine  of  HumphreyH 
v.  Taylor,  5  Or.  260,  were  applied  to  this  case,  as  I  am 
inclined  to  think  it  ought  to  be,  the  appellant,  as  adminis- 
tratc^r  of  J.  H.  Whitsett,  deceased,  would  have  no  standing 
in  this  court  to  prosecute  this  appeal,  or  interpose  the  de- 
fense upon  which  he  relies.  But,  waiving  that  question 
and  assuming  that  he  has  such  standing,  all  of  the  equities 
of  the  case  are  with  the  plaintiff.  No  one  can  read  the 
evidence  and  apply  ordinary  common  sense  to  this  trans- 
action, and  then  doubt  for  one  moment  as  to  the  merits  of 
the  i>laintiff's  case.  There  is  no  question  of  law  arising 
uptm  the  evidence  that  it  is  necessary  to  discuss,  and 
therefore  a  particular  statement  of  the  facts,  as  they  appear 
in  evidence,  is  unnecessary. 

Counsel  for  appellant  was  incline<l  to  apply  a  very  strin- 
gent and  highly  technical  rule  both  to  the  pleading  on  the 
part  of  the  plaintiff  as  well  as  to  the  evidem-e  offiired  to 
support  it.  There  was  no  demurrer  to  the  plo;uiing  in  tlie 
court  below,  and,  as  far  as  I  am  able  to  discover,  this  ob- 
jection to  the  evidence  is  u:ade  hero  for  the  lirsi  time. 
Under  such  circumstances,  such  ohjociion.s  do  not  receive 
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SO  favorable  a  consideration  as  if  made  at  the  first  oppor- 
tunity that  the  party  has  to  make  them.  Counsel  for 
appellant  especially  insisted  upon  the  argument  here  that 
this  court,  after  reforming  the  mortgages,  ought  to  direct 
the  county  court  of  Douglas  county,  where  the  admin- 
istration is  pending,  to  apply  the  proceeds  of  the 
sale  to  Marks  and  WoUenberg  in  payment  of  the 
plaintiff's  claim,  and  that  a  resale  under  a  decree  of 
foreclosure  would  thus'  be  avoided.  No  authority 
was  cited  for  this,  nor  was  it  shown  in  what  lawful 
manner  it  can  be  accomplished.  It  may  be  sufficient 
to  say  in  answer  to  this  suggestion  that  it  is  contrary  to 
one  of  the  most  important  rules  upon  which  courts  of 
equity  proceed  iu  the  administration  of  justice;  and  that 
is,  when  they  acquire  jurisdiction  for  one  purpose,  they 
maintain  it  for  all  purposes,  and  administer  complete 
relief.  They  neither  invoke  the  aid  of  other  courts  or 
permit  their  interference  with  their  process. 

Finally,  counsel  for  appellant  insisted  that  Marks  and 
Wollenberg  were  bona  fide  purchasers  for  value,  without 
notice  of  the  plaintiff's  equity.  There  are  two  answers  to 
this  objection.  The  first  is  that  it  is  a  defense  personal  to 
Marks  and  Wollenberg,  or  those  in  privity  with  thorn,  and 
no  person  other  than  themselves,  or  some  one  deriving 
title  to  the  premises  through  them,  could  be  heard  to 
make  such  defense;  and  the  other  is,  that  Marks  and  Wol- 
lenberg have  not  appealed  from  the  decree,  and  their  in- 
terests are  not  before  us;  neither  have  they  paid  their 
money  or  received  a  deed. 

Let  the  decree  appealed  from  be  affirmed. 


r  Filed  Febraary  11,  1890.1 

LEWIS  HELMICK,  Respondent,  v.  ISAAC  DAVIDSON 
ET  AL.,  Appellants, 

Equity— Jurisdiction— Money  Demands—Confuctino  Evidence.— Where  a  plaintiff 
in  a  suit  to  foreclose  a  Junior  mortgage  U|>on  real  property  entered  into 
an  agreement  with  the  defendant  therein,  whereby  he  agreed,  for  a  valu- 
able couhideration,   to  diamias  the  suit  at  his  own  costs,   and  aAer  resUxiof 
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the  benefits  of  the  agreement  and  receiving  the  surplus  funds  arising  from 
a  sale  of  the  mortgaged  property,  under  a  decree  of  foreclosure  of  the  senior 
mortgage,  procured  in  yiolation  of  the  agreement,  a  defoult  and  decree  to 
be  entered  by  the  court  in  his  fayor  for  affirmative  relief,  which  was 
afterwards  set  aside  by  an  original  suit  brought  by  the  defendant,  but  the 
court  retained  Jurisdiction  of  the  plalntiflTs  suit,  and  allowed  the  defendant 
to  file  an  answer  therein,  and  it  appearing  that  there  was  nothing  between  the 
parties  to  litigate,  except  mutual  money  demands,  which  were  strongly  contro- 
verted, and  the  proof  of  them  depended  upon  conflicting  oral  testimony;  heUl,  that 
the  case  was  a  proper  one  to  be  submitted  to  a  Jury,  and,  that  in  riew  of  the  facts 
and  circumstances,  the  complaint  should  be  dismissed  without  prejudice,  and  the 
parties  remanded  to  their  legal  rights  in  a  court  of  law.  Held,  /utiher,  that  the 
rule  that  a  court  of  equity,  having  acquired  Jurisdiction  of  a  suit  for  one  purpose, 
may  retain  it  for  all  purposes  necessary  to  do  complete  Justice  between  the  parties 
in  the  cause,  wms  adopted  for  the  same  object  for  which  other  equitable  principles 
were  established,— to  prevent  a  fidlure  of  Justice. 

Appeal  from  the  circuit  court  for  Polk  county. 

The  respondent,  on  the  twenty-eighth  day  of  April,  1883, 
commenced  a  suit  in  said  circuit  court  to  foreclose  a  mort- 
gage upon  certain  real  property  in  said  county,  executed 
by  the  appellant  Davidson  and  his  wife  to  secure  the  pay- 
ment of  a  promissory  note  bearing  date  January  21,  1880, 
made  by  the  appellant  Davidson  as  principal,  and  by  the 
api)ellant  Stump  as  surety,  by  the  terms  of  which  said 
appellants  promised  to  pay  to  the  order  of  said  resp<.>ndent, 
twelve  months  after  date,  ^1,260,  with  interest  at  the  rate 
of  1  per  cent  -per  month  until  paid.  There  was  a  prior 
mortgage  upon  the  property  to  Messrs.  Ladd  &  Bush, 
which  was  outstanding  at  the  time  of  the  execution  of  the 
note  and  mortgage*  Soon  after  the  respondent  commenced 
his  said  suit,  he  and  the  appellant  Davidson  entered  into 
an  agreement  to  the  effect  that  Davidson  should  execute  to 
the  respondent  a  chattel  mortgage  upon  the  former's 
growing  crop  of  wheat,  and  that  the  latter  should  dismiss 
the  suit,  and  pay  the  accrued  costs  and  disbursements. 
Davidson  did  accordingly  execute  the  chattel  mortgage, 
but  the  respondent  failed  to  dismiss  the  suit.  The  re- 
spondent realized  from  the  crop  of  wheat  under  the  mort- 
gage $814.75,  which  he  received  on  the  third  day  of 
January,  1883;  aiid  on  the  twenty -eighth  day  of  January, 
1883,  he  received  the  further  sum  of  $896.38  from  the  pro- 
ceeds of  the  sale  of  the  real  property,  made  upon  a  fore- 
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closure  of  the  mortgage  to  said  Ladd  &  Bush,  which 
mortgage  was  foreclosed  after  the  commencement  of  the 
suit  herein,  and  prior  to  the  last-mentioned  date.  The 
said  respondent,  after  making  said  agreement  to  dismiss 
the  suit,  applied  to  the  said  court  for  an  order  defaulting 
the  said  appellants,  and  for  a  decree  foreclosing  said  mort- 
gage, which  were  granted,  and  the  decree  was  entered. 
Subsequently  the  appellants  commenced  a  suit  against  the 
respondent  in  said  court  to  impeach  and  set  aside  said 
decree  on  the  ground  that  it  was  entered  in  violation  of  the 
said  agreement.  Said  court,  after  hearing  the  case,  or- 
dered that  the  decree  be  set  aside,  but  retained  jurisdiction 
of  the  suit,  and  permitted  said  appellants  to  file  an  answer 
therein,  which  was  accordingly  filed  on  the  third  day  of 
January,  1888.     The  appellants  averred  in  said  answer 

that  on  or  about  the day  of  April,  1881,  the  appellant 

Davidson  paid  respondent  the  sum  of  $335,  and  on  or  about 

the day  of  November,  1881,  the  further  sum  of  1350, 

as  payments  on  said  promissory  note,  in  addition  to  the 
amount  received  under  the  chattel  mortgage  and  from  the 
proceeds  of  the  sale  of  the  real  property  upon  the  fore- 
closure of  the  mortgage  to  Ladd  &  Bush.  The  ?350  item 
was  on  fiiccount  of  a  sale  of  a  span  of  horses  sold  by  David- 
son to  resi  oadent  at  that  price.  There  was  no  contention 
between  the  parties  in  regard  to  the  purchase  by  the  re- 
spondent of  the  span  of  horses  from  Davidson  at  said  price. 
They,  however,  very  decidedly  disagreed  as  to  the  time  at 
which  the  sale  and  purchase  were  made,  Davidson  con- 
tending that  the  sale  was  made  after  the  note  in  suit  was 
executed,  and  that  the  price  of  the  horses  was  to  apply  as  a 
part  payment  thereon.  The  respondent,  with  equal  positive- 
ness,  asserts  that  he  purchased  them  prior  to  the  execution 
of  the  note,  which  was  given  to  take  up  a  former  note,  and 
that  their  price  was  allowed  on  the  former  indebtedness, 
and  accounted  for  when  the  note  in  suit  was  given. 

TK  JL  BUyeu,  for  Appellants. 

Daly  it  Butler  for  Respondent. 
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Per  Curiam. — The  circuit  court  should  not  have  re- 
tained jurisdiction  of  the  suit  herein,  after  ascertaining 
that  the  respondent  had  agreed  to  dismiss  it  if  the  appel- 
lant Davidson  would  execute  the  chattel  mortgage,  and 
that  the  latter  had  complied  with  such  agreement.  The 
foreclosure  of  the  Ladd  &  Bush  mortgage,  and  sale  of  the 
real  property  mortgaged,  cut  off  the  respondent's  claim  to 
equitable  relief,  and  there  was  nothing  left  in  the  case  to 
be  determined  except  a  money  demand.  The  right  on  the 
part  of  the  respondent  to  apply  the  proceeds  of  the  sale  of 
the  wheat  upon  the  debt  was  given  by  the  chattel  mort- 
gage, and  the  application  of  the  surplus  arising  upon  the 
sale  of  the  real  property,  under  the  Ladd  &  Bush  mortgage, 
was  decreed  in  the  suit  to  foreclose  that  mortgage.  Hence, 
at  the  time  the  answer  to  the  complaint  in  the  suit  herein 
was  filed  by  the  appellants,  the  only  question  which  re- 
maineti  to  be  determined  between  the  parties  was,  what 
amount,  if  any,  was  due  to  the  respondent  on*  the  note  of 
January  21,  1880.  The  determination  of  that  question 
depends  mainly  upon  the  fact  as  to  whether  tlie  appellant 
Davidson  paid  upon  said  note  the  |385  and  $350,  as  alleged 
in  the  answer.  This  is  a  matter  in  pais,  and  a  very  proper 
one  to  be  submitted  to  a  jury.  A  court  of  equity  has  an 
undoubted  right,  where  it  acquires  jurisdiction  for  one 
purpose,  to  retain  the  suit  for  all  purposes,  and  do  com- 
plete justice  between  the  parties  in  the  cause.  Such  has 
long  been  its  established  policy.  Its  adoption,  however, 
like  that  of  other  principles  of  equity,  was  to  prevent  a 
failure  of  justice.  In  this  case  the  respondent  agreed  with 
Davidson,  in  consideration  of  an  important  advantage 
secured  thereby,  to  dismiss  the  suit;  but  failed  to  keep 
faith  with  him,  and  procured  the  decree  to  be  entered  in 
his  favorf  which  the  circuit  court  set  aside.  In  the  mean- 
time events  occurred  so  affecting  the  subject  matter  of  the 
suit  that  the  respondent  was  unable  to  claim  any  relief 
therein,  aside  from  that  which  he  could  obtain  in  a  court 
.  of  law.  Under  such  circumstances,  jurisdiction  in  equity 
should  not  have  been  retained  for  the  convenience  of  the 
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respondent,  especially  where  a  trial  by  jury  was  much 
better  adapted  to  a  determination  of  the  matter  in  dispute. 
The  $350  item,  the  price  of  the  team,  depends  for  its  allow- 
ance or  disallowance  as  payment  on  the  note  almost  en- 
tirely upon  the  fact  whether  the  sale  of  tiie  team  was  made 
subsequent  or  prior  to  the  date  of  the  note.  The  appel- 
lants have  produced  a  large  number  of  witnesses,  persons 
of  good  standing  in  the  community,  who  have  testified  that 
the  team  of  horses  remained  in  the  x>ossession  and  ostensi- 
ble ownership  of  Davidson  long  after  the  time  the  note 
bears  date;  while  the  respondent  has  produced  at  least  as 
groat  a  number  of  i)ersons,of  equally  as  good  standing,  who 
testified  that  he  had  possession  and  ostensible  ownership 
of  the  horses  long  prior  to  that  time.  This  testimony  was 
taken  by  deposition,  and  is  brought  here  for  this  court 
to  determine  which  party  is  in  the  right;  but  it  is  so  con- 
flicting and  equally  balanced  that  an  attempt  to  decide  the 
merits  of  the  question  therefrom  would  be  liable  to  do 
injustice  to  the  party  against  whom  the  decision  was  made. 
The  court,  therefore,  in  view  of  all  the  circumstances  of  the 
case,  has  concluded  that  it  will  be  more  just  to  the  parties  to 
dismiss  the  complaint  without  prejudice,  which  will  enable 
them  to  adjust  their  differences  in  a  court  of  law,  if  they 
should  desire  to  do  so. 

The  decree  appealed  from  will  therefore  be  reversed  and 
the  case  remanded  to  the  circuit  court,  with  directions  to 
dismiss  the  complaint  without  prejudice;  neither  party  to 
recover  costs. 


r  Filed  January  9,  1890.1 

GEORGE  W.  RIDDLE,  Respondent,  v.  H.  B.  MILLER, 

Appellant. 

Appeal  from  the  circuit  court  for  Josephine  county. 

Wood  V.  Bayburn,  18  Or.  3,  approved  and  followed. 

A.  H,  Tanner,  for  Appellant. 

P.  P.  Prim  and  Davis  Broioer,  for  Respondent. 

Peu  Curiam. — The  only  question  of  law  arising  upon 
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this  record  we  considered  and  decided  in  Wood  v.  Rayfnirn, 
18  Or.  3.  We  see  no  reason  to  depart  from  the  conclusions 
there  announced.  After  a  careful  examination  of  the  evi- 
dence we  have  reached  the  same  conclusions  that  the  court 
below  did.  We  do  not  think  a  particular  examination  of 
the  facts  disclosed  by  the  evidence  is  necessary. 
The  decree  appealed  from  must  therefore  be  afSrmed. 
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RUFUS    INGALLS,    Respondent,    v.    HARRIET    B. 
CAMPBELL,    Appellant. 

.  The  common  law  did  not  reco^lze  the  right  of  either  parent  to  appoint  a  testamentary 
guardian  for  his  children.  The  right  was  conferred  on  the  father  by  the  statute, 
12  Chas.  II,  and  the  statute,  shorn  of  its  yerbiage,  has  been  substantially  re-enacted 
in  this  State.  This  statute  did  not  impose  or  recognize  any  ciyil  disabilities  in  the 
wife,  nor  create  any  civil  disability  in  her  which  did  not  preyiously  exist,  but  was 
a  new  or  added  right  conferred  upon  the  father,  and  left  the  mother  where  she  was 
before  its  enactment ;  hdd,  therefore,  that  the  want  o(  capacity  in  the  wife  to  make 
such  an  appointment  Is  not  a  civil  disability  created  by  \  2885.  and  is  not  repealed 
by  said  section. 
As  the  father  enjoyed  the  right  to  the  full  and  complete  control  of  his  children  before 
the  enactment  of  the  statute  giying  him  the  tight  to  appoint  a  testamentary  guar. 
dian,  and  as  such  right  to  the  custody  of  the  children  and  management  of  their 
estates  is  not  dependent  upon  it,  or  essential  to  its  existence,  and  as  g  2878  does  not 
refer  in  terms  or  otherwise  to  }  2885 ;  hdd^  that  the  eflTcct  of  1 2878  is  to  so  modify  or 
repeal,  in  whole  or  in  part,  so  much  of  1 2885  as  is  incompatible  with  the  mother's 
right  to  the  full  and  complete  control  of  the  children  aud  their  estate  at  thefftther's 
death,  as  the  father  has  at  the  mother's  death,  but  does  not  confer  upon  the  mother 
the  right  to  appoint  a  guardian. 

Appeal  from  the  circuit  court  for  Multnomah  coimty. 

C.  B.  Bellinger  and  R.  &  E.  B.  Williama,  for  Appellant 

Williams  db  Wood  and  Mitchell  dh  Tanner ^  for  Respondent. 

Lord,  J. — The  facts  in  this  case  are  these:  On  the  fifth 
day  of  April,  1889,  Esther  HoUaday,  widow  of  Ben  Hol- 
laday,  died,  leaving  a  will,  in  which  she  apiK)inted  General 
Ruf us  Ligalls  executor  thereof,  and  the  guardian  of  her 
two  children,  Linda  Holladay  and  Ben  Campbell  Holladay. 
The  will  was  regularly  proven  and  admitted  to  probate  in 
the  county  court  on  the  twentieth  day  of  April,  1889,  and 
Greneral  Ingalls  was  appointed  executor  of  the  will,  but  in 
regard  to  the  matter  of  his. application  to  be  appointed 
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guardian  of  the  children  in  accordance  with  the  will  of  the 
mother,  Harriet  B.  Campbell,  the  grandmother  of  said  chil 
dren,  Maria  A.  Smith  and  Mrs.  Wm.  H.  Bamhart,  the 
aunts,  and  Joseph  HoUaday,  the  uncle  of  said  children,  filed 
an  answer  alleging  that  they  were  the  nearest  relatives  of 
said  children,  and  united  in  asking  the  api>ointinent  of 
said  Harriet  B.  Campbell  as  the  guardian  of  said  children. 
Upon  due  consideration,  the  county  court  granted  the 
prayer  of  said  relatives  for  the  appointment  of  the  said 
Harriet  B.  Campbell,  which,  upon  appeal  to  the  circuit 
court,  was  reversed,  and  from  that  decision  this  appeal  is 
taken. 

The  question  involved  and  to  be  decided  is  the  right  of 
a  mother  to  appoint  by  will  a  guardian  for  her  children. 
The  common  law  did  not  recognize  the  right  of  a  testator 
to  appoint  a  guardian  for  his  children  during  their  minority. 
While  it  made  various  provisions  for  the  care  of  infants 
and  their  estates,  the  right  to  make  any  testamentary  dis- 
positions of  the  guardianship  of  the  children  was  denied 
or  withheld.  It  was  years  after  the  power  to  dispose  of 
his  property  by  will  had  been  established  by  various 
statutes,  that  the  right  to  make  a  testamentary  disposition 
of  the  guardianship  of  his  minor  children  was  conferred. 
This  right  was  given  by  the  statute  of  12  Charles  II,  2 
chap.  24,  and  by  the  words  of  the  Act  the  father  only  can 
appoint  the  guardian  or  guardians,  who  shall  have  the 
custody  of  his  children  and  the  control  of  their  estates 
during  minority.  The  power  thus  conferred,  when  exercised 
to  its  fullest  extent,  invested  the  testamentary  guardian 
with  an  authority  over  the  children  and  control  of  their 
estates  almost  as  coextensive  as  that  enjoyed  by  the  fathw 
himself.  His  appointment  supersedes  all  other  guardians, 
and  all  control  on  the  part  of  the  mother.  So  absolute  is 
this  power  that  it  may  be  exerted  in  utter  disregard  of 
the  claims  of  maternal  affection  and  despite  its  protests, 
and  commit  the  custody  of  the  children  to  a  stranger  and 
embitter  the  life  of  the  mother  by  depriving  her  of  the 
society  of  her  offspring.     It  matters  not  how  amiable  and 
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refined  she  may  be,  how  competent  in  every  resi)ect  to 
direct  the  education,  and  to  participate,  at  least,  in  the  cus- 
tody of  her  children,  the  paramount  right  of  the  testamen- 
tary guardian  deprives  her  of  all  right  to  interfere  with 
his  custody  of  them,  or  their  education.  Said  Lord  Chan- 
cellor Cottenham:  *'It  is  proper  that  mothers  and  children 
thus  circumstanced  should  know  that  they  have  no  right 
as  such  to  interfere  with  the  testamentary  guardians,  and 
if,  under  the  peculiar  circumstances,  I  think  it  proper  now 
to  leave  the  child  in  the  custody  of  the  mother,  it  is  not  in 
respect  to  right  in  the  mother,  but  it  is  in  consequence  of 
that  power  which  the  court  has  of  controlling  the  power 
of  testamentary  guardians."  Talbot  v.  Earl  of  Shrewshwnj^ 
4  Myl.  &  Cr.  683.  It  was  the  legal  effect  of  the  fact  of 
guardianship  that  constituted  him  a  trustee,  and  like  all 
such,  subject  to  the  general  supervision  of  chancery  to 
control  his  actions  in  a  proper  case.  Beaufort  v.  Betty,  1 
P.  Will.  702.  While  the  court  of  chancery  had  thus  the 
power  to  control  his  actions,  neither  the  statute  nor  the 
court  recognized  any  right  in  the  mother  to  the  custody 
and  control  of  her  children;  but  on  the  contrary,  the  power 
conferred  on  the  father  to  make  a  testamentary  disposition 
of  his  children  was  unlimited  and  might  be  exerted  against 
his  unborn  child.  Under  no  circumstances  could  she  ex- 
ercise the  power  to  appoint  a  testamentary  guardian,  and 
wherever  she  has  made  such  appointment,  the  courts  have 
declared  it  absolutely  void.  Ex  parte  Edwards,  3  Atk.  519. 
Ex  parte  Bell,  2  Tenn.  Ch.  827.  In  all  this  the  statute 
was  in  accord  with  the  harsh  features  of  the  common  law, 
which,  in  the  marital  relations,  destroyed  the  wife's  per- 
sonality, deprived  her  of  Tier  property  and  denied  her  the 
right  of  the  custody  of  her  children,  save  such  as  her  hus- 
band might  vouchsafe.  Cases  there  are,  which  show,  so 
absolute  and  unqualified  was  his  right  to  the  custody  of 
his  children  and  to  take  them  from  the  mother,  that  irre- 
spective of  her  merits  and  his  demerits,  in  all  the  relations 
of  domestic  life,  he  could  exclude  her  from  all  access  to 
fhem,  and  might  do  this  even  from  the  worst  of  motives. 
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Bex  V.  Grcenhill,  4  Ad.  &  Ellis,  624.     See  also  Forsythe  on 
Custody  of  Infants,  11,  12. 

It  is  to  the  credit  of  the  American  courts  that  they  have 
been  guided  by  a  more  liberal  policy  than  those  of  Eng- 
land in  awarding  the  custody  of  the  children  to  the  mother, 
and  have  regarded  their  welfare  and  interest  in  such  con- 
troversies as  the  paramount  obligation  to  be  considered. 
Mercien  v.  People,  25  Wend.  104;  Schouldor  on  Domestic 
Relations,  839  and  40;  Hurd  on  Habeas  Corpus,  472,  et  aeq. 
Yet,  notwithstanding  the  liberality  of  our  courts  in  this  r^- 
gard,  the  statute  of  12  Charles  II  has  been  re-enacted  in 
most  of  the  States,  including  our  own  State,  shorn  only  of  its 
verbose  phraseology,  but  without  any  intention,  it  is 
thought,  of  varying  its  construction.  2  Kent's  Comm.  225. 
It  is  true  that  in  some  of  the  States,  of  late  years,  the  injus- 
tice to  which  it  subjected  mothers  provoked  a  revolt  in  pub- 
lic sentiment  and  resulted  in  legislation  which  has  softened 
its  rigors,  or  so  materially  changed  its  features  as  to  place 
the  parents  comparatively  upon  an  equality  in  the  right  o! 
the  custody  of  the  children.  And  while  the  spirit  of  mocl 
em  progress  has  characterized  our  legislation,  leading  to 
the  removal  of  numerous  disabilities  created  by  the  com 
moa  law,  and  to  a  recognition  of  her  individuality  and  of 
her  rights  of  property,  and  what  is  equally  or  more  sacred 
to  her,  the  right  to  direct  and  control  the  training  and 
custody  of  her  offspring,  in  case  of  divorce,  where  the  hus- 
band is  in  fault,  or  shown  in  any  controversy  between 
them  to  be  an  unfit  custodian  of  them,  yet  this  relic  of 
barbarism  in  the  form  of  a  statute  is  still  in  force  in  our 
own  State,  unless  its  rigors  have  been  softened  or  repealed 
by  the  Act  of  1880. 

With  a  full  knowledge,  then,  of  the  injustice  which  may 
result  to  the  mother  from  the  operation  of  this  statute,  we 
are  to  turn  to  the  statute  of  1880  in  order  to  determine 
whether  its  effect  has  been  to  give  the  mother  the  right  to 
appoint  a  testamentary  guardian  for  her  children  in  the 
same  manner  as  the  father  could  do;  for  unless  the  statute 
works  this  result,  the  judgment  must  be  reversed.    Our 
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Statute  permitting  the  father  to  appoint  a  guardian  by  will 
Is  as  follows:  **  Every  father  may,  by  his  last  will,  in 
writing,  appoint  a  'guardian  or  guardians  for  any  of  his 
children,  whether  bom  at  the  time  of  making  the  will  or 
afterwards,  to  continue  during  the  minority  of  the  child  or 
for  a  less  time,"  etc.  §  2885,  Hill's  Code.  *'AU  laws  which 
imfose  or  recognize  civil  disabilities  upon  a  wife,  which 
are  not  imposed  or  recognized  as  existing  in  the  husband, 
are  hereby  repealed;  proOidedy  tHat  this  Act  shall  not  confer 
the  right  to  vote  or  hold  office  upon  the  wife,  except  as  is 
otherwise  provided  by  law;  and  for  any  unjust  usurpation 
of  her  property  or  natural  rights,  she  shall  have  the  same 
right  to  appeal,  in  her  own  name  alone,  to  the  courts  of 
law  or  equity  for  redress,  that  the  husband  has. "  §  2998,  id. 
**Henceforth  the  rights  and  responsibilities  of  the  parents, 
in  the  absence  of  misconduct,  shall  be  equal,  and  the 
mother  shall  be  as  fully  entitled  to  the  custody  and  control 
of  the  children  and  their  earnings  as  the  father,  and  in 
case  of  the  father's  death  the  mother  shall  come  into  as 
full  and  complete  control  of  the  children  and  their  estate 
as  the  father  does  in  case  of  the  mother's  death.  All  laws 
and  portions  of  laws  inconsistent  with  the  foregoing  are 
hereby  repealed."    §  2887,  id. 

The  two  last  sections  constitute  the  Act  of  1880,  and  the 
contention  is,  that  they  give  the  mother  the  same  right  to 
appoint  a  testamentary  guardian  In  case  of  the  father's 
death,  as  the  father  would  have  in  case  of  the  mother's 
death.  The  first  section  (2998)  provides  that  **all  laws 
which  impose  or  recognize  civil  disabilities  upon  the  wife 
which  are  not  imposed  and  recognized  as  existing  as  to 
the  husband  are  hereby  repealed."  **A11  laws"  would  in- 
clude both  the  statutory  and  common  law,  and  whatever  of 
these  that  impose  or  recognize  civil  disabilities  in  the  one 
that  is  not .  recognized  in  the  other,  are  hereby  repealed. 
The  manifest  object  of  the  section  is  to  repeal,  not  to 
modify  or  amend,  all  laws,  whether  common  or  statutory, 
which  have  the  effect  to  impose  or  recognize  such  civil 
disabilities.     What  are  the  ** civil  disabilities"  of  the  wife? 

XVIII.  OB.-80. 
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Civil  disabilities  means  ** disqualification  created  bylaw." 
Anderson's  Law  Dictionary,  **  Civil  Disability."  To  the 
wife  it  means  some  disqualification  ^created  by,  or  the 
result  of  law,  which  renders  her  incapable  of  doing  certain 
acts  or  things.  At  common  law,  marriage  merged  the 
existence  of  the  wife  into  that  of  the  husband,  and  consti- 
tuted them  one  person  in  the  law.  The  legal  effect  of  the 
coverture  was  to  disendow  her  of  her  property,  and  to 
civilly  disqualify  her  to  do  many  other  acts  which  she  was 
qualified  to  do  as  a  femme  sole.  At  common  law  the  right 
to  make  a  testamentary  disposition  of  the  guardianship  of 
children  did  not  exist.  Neither  parent  had  the  authority 
to  apx)oint  a  guardian  by  deed  or  will  during  the  minority 
of  the  children.  The  right  was  conferred  upon  the  father 
by  the  statute  of  12  Charles  II,  and  created  in  him  a  legal 
capacity  to  make  such  appointment,  which,  before  the 
statute,  the  law  did  not  accord  to  any  person.  The  want 
of  capacity  in  the  mother  to  make  such  a  testamentary 
disposition  did  not  arise  by  reason  of  the  right  conferred 
upon  the  father,  or  of  the  marriage,  because  before  the 
Act,  and  while  the  marriage  might  have  existed,  neither 
would  have  been  qualified  to  make  such  a  testamentary 
appointment.  It  was  simply  a  right  conferred  upon  the 
father,  and  not  one  denied  the  mother  by  the  statute,  fcr 
the  statute  left  her  just  where  she  was  before  it  was 
enacted.  So  to  speak,  it  was  a  case  where  one  was  taken 
and  the  other  was  left, — not  an  unusual  thing  in  that  age. 
The  effect,  therefore,  of  the  statute  was  not  to  create  any 
disqualification  in  the  wife,  but  to  confer  a  new  power  on  the 
father.  In  substance,  the  statute  of  12  Charles  11  has  been 
adopted  or  re-enacted  in  this  State,  and  provides  that 
** every  father"  may  appoint  a  testamentary  guardian  fcr 
his  children  during  their  minority.  The  same  principle  of 
reasoning  applies  to  this  statute.  By  it  the  father  has 
conferred  upon  him  the  right  to  appoint  a  guardian  by 
will ;  it  invests  him  with  the  capacity  to  do  that  act,  but  it 
leaves  the  mother  as  she  was,  and  as  he  was  before  its 
enactment,  without  such  capacity.     As  between  them  he 
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is  qualified  to  appoint  a  testamentary  guardian  and  she  is 
not,  but  his  qualification  was  derived  from  statute,  but  her 
disqualification  was  not — that  existed  before  the  statute, 
but  was  not  the  effect  of  it  Hence  a  want  of  power  or 
capacity  in  the  wife  or  mother  to  appoint  a  testamentary 
guardian  is  not  a  civil  disability  created  by  the  statute,  or 
the  result  of  its  enactment.  When,  therefore,  §  2998  says: 
**A11  laws  which  impose  or  recognize  civil  disabilities  in 
the  wife,  etc.,  are  hereby  repealed,"  it  does  not  refer  to  or 
include  §  2885 — statute,  as  we  have  called  it — authorizing 
the  father  to  make  such  testamentary  appointment,  as 
that  section,  we  have  shown,  does  not '  create  any  civil 
disability  in  the  wife,  and  consequently  cannot  have  the 
effect  to  impose  or  recognize  any  civil  disabilities  upon 
her.  Our  conclusion,  then,  is  that  the  statute,  or  §  2885, 
must  stand  intact  as  it  has  been  enacted  so  far  as  §  2998  is 
concerned.  Nor  is  this  result  different  from  what  counsel 
for  the  appellant  would  have  it,  since  the  plain  purpose  of 
§  2998  is  not  to  amend  or  modify,  but  to  repeal,  and  to  give 
it  that  effect  upon  §  2885  would  be  fatal  to  their  claim. 

We  now  come  to  construe  §  2878,  and  it  is  upon  the 
latter  clause  of  this  section  that  counsel  more  confidently 
rest  their  argument  for  the  authority  of  the  wife  or  mother 
to  appoint  a  testamentary  guardian.  That  section  pro- 
vides: (1)  *'That  the  rights  and  responsibilities  of  the 
parents  in  the  absence  of  misconduct  shall  be  equal,  and 
{2)  that  the  mother  shall  be  as  fully  entitled  to  the  custody 
and  control  of  their  children  and  their  earnings  as  the 
father,  and  (3)  in  case  of  the  father's  death,  the  mother  shall 
come  into  as  full  and  complete  control  of  tJie  children  and  their 
estate  as  the  father  does  in  case  of  the  mother's  death.  All  laws 
or  portions  of  laws  inconsistent  with  the  foregoing  are 
hereby  repealed."  Of  this  section  it  is  the  italicized  clause 
upon  which  the  right  of  the  mother  to  appoint  a  testa- 
mentary guardian  is  chiefly  urged.  We  are  to  understand, 
however,  at  the  outset,  that  all  laws  or  portions  of  laws 
Inconsistent  with,  or  which  deny  the  mother,  in  case  of  the 
father's  death,  as  full  and  complete  control  of  the  children 
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and  their  estate  as  the  father  has  in  case  of  the  mothers 
death,  are  hereby  repealed.  Before  the  enactment  of  this 
section,  the  father  had  the  right  to  appoint  a  testamentary 
guardian,  who  took  office  at  his  death,  and  if  the  mother 
was  living  could  deprive  her  of  the  custody  and  estate  of 
the  children,  but  she  had  no  such  right  But,  before  the 
enactment  of  the  statute  which  gave  the  father  the  right 
to  appoint  such  guardian,  his  right,  at  common  law,  was 
full  and  complete  to  control  his  children  and  their  estate. 
This  statute  added  nothing  to  his  right  to  the  full  control 
of  the  custody  and  tuition  of  his  children  while  he  lived, 
whether  the  m6ther  be  living  or  dead.  In  this  matter 
their  relations  were  grossly  unequal.  The  right  conferred 
by  the  statute  only  gave  him  the  power  to  extend  the  cus- 
tody and  tuition  of  the  children  to  another  after  his  death, 
to  the  deprivation  of  the  mother  of  the  society  of  her  off- 
spring, with  all  its  untold  sufferings.  But  the  right  of  the 
father  to  their  custody  did  not  depend  on  the  right  to 
appoint  a  testamentary  guardian.     That  existed  before  the 

*  right  was  conferred  to  make  such  appointment,  and  may 
exist  without  it.  The  existence,  therefore,  of  the  right  in 
the  father  to  make  such  appointment  is  not,  nor  ever  was, 
necessary  or  essential  to  his  full  and  complete  control  of 
the  custody  and  tuition  of  his  children.  He  had  such  cus 
tody  before  the  right  to  make  such  apx>ointiDent  was  con* 
f  erred,  and  the  presence  or  withdrawal  of  that  right  can 
in  no  way  affect  his  right  to  the  custody  of  his  children. 

The  case  stands  in  this  wise .  That  at  the  father's  death* 
the  mother  cannot  come  into  the  full  and  complete  control, 
if  the  father  chooses  to  exert  the  right  conferred  by  the 

•  statute  against  her,  but  her  death  in  no  way  effects  his 
right  to  such  full  and  complete  control  of  the  children, 
irrespective  of  his  right  of  testamentary  appointment 
What,  then,  is  the  purpose  of  the  statute  when  it  proposes 
in  direct  terms  to  give  the  mother  the  full  control  and 
custody  of  the  children  and  their  estate  at  the  father*s 
death,  as  he  enjoys  at  her  death?  Is  it  the  right  to  ap- 
point a  testamentary  guardian?     There  is  no  suggestion 
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of  that  kind  in  the  section.  Besides,  we  have  shown 
that  such  right  to  the  custody  of  the  children  and  their 
estates  may  devolve  upon  one,  as  it  did  upon  the  father, 
before  the  right  to  appoint  a  testamentary  guardian  was 
conferred,  and  consequently,  that  such  right  of  custody 
may  exist  without  it.  The  mother,  therefore,  may  have 
conferred  upon  her  the  control  of  her  children  and  their 
estates,  without  the  right  to  appoint  a  testamentary  guar- 
dian, at  the  death  of  the  father.  But  it  is  manifest  that 
while  the  right  to  make  such  an  appointment  exists  in 
the  father,  that  it  may  be  exerted  to  deprive  the  mother 
of  the  custody  of  the  children  and  their  estate,  at  the 
father's  death,  and  that  such  right  in  him  is  inconsistent 
with  the  full  and  complete  control  contemplated  by  §  2873 
to  be  conferred  upon  the  mother  at  his  death.  If,  for  in- 
stance, the  husband  appoint  a  testamentary  guardian  and 
dies,  the  wife  still  living,  the  right  of  such  guardian  to 
the  custody  of  the  children  and  their  estate  is  utterly  in- 
consistent with  the  full  and  complete  control  of  the  same 
which  this  section  designs  and  intends  to  confer  upon  the 
mother  at  the  death  of  the  father.  No  question  is  made 
but  what  the  upper  clauses  of  that  section  contemplate  an 
equality  of  rights  in  respect  to  the  children  during  their 
lives,  and  none,  it  seems  to  me,  can  be  made,  but  what  it 
is  the  purpose  of  the  last  clause  to  maintain  such  equality 
of  rights  as  to  the  custody  of  the  children  and  their  estate 
at  the  death  of  either.  To  make  them  equal  in  this  re- 
gard and  give  her  such  control  and  custody,  the  right  of 
the  father  to  make  a  testamentary  appointment  must  be 
modiiied  or  repealed.  It  cannot  exist  in  him  intact  and 
unabridged  consistently  with  the  rights  conferred  upon  her 
by  this  section,  and  to  that  extent,  whether  in  whole  or 
in  part,  it  must  be  repealed.  As  the  intendment,  then,  of 
§  2878  is,  that  their  rights  during  their  joint  lives  in 
respect  to  their  children  shall  be  equal,  and  that  at  the 
death  of  either  of  them  whatever  of  law  or  of  statute  shall 
prevent  or  deny  the  survivor  from  having  the  full  and 
comijlete  control  of  the  children  and  their  estates  shall  be 
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repealed,  it  follows  that  so  much  or  all  of  the  statute 
known  as  §  2885  as  is  in  conflict  therewith,  must  be 
repealed.  So  that  when  the  father  dies,  the  mother,  in 
the  language  of  the  last  clause  of  g  2878,  **  shall  come  into 
as  full  and  complete  control  of  the  children  and  their 
estate  as  the  father  does  in  case  of  the  mother's  death ;" 
but  as  the  right  to  apjwint  a  testamentary  guardian  is  not 
essential  to  such  control  or  custody  and  its  existence  in 
the  father  as  conferred  is  incompatible  with  the  full  enjoy- 
ment of  the  rights  conferred  upon  the  mother  by  this 
section,  it  must  be  modified  or  repealed  to  that  extent. 
It  was  intimated"  at  the  argument  that  this  mode  of  legis- 
lation was  of  questionable  validity,  but  I  have  not  deemed 
it  necessary  to  examine  it  in  that  regard,  but  have 
endeavored  to  give  the  mother  every  right  intended  to  be 
conferred  by  it,  the  right  to  as  full  and  complete  control 
of  the  children  and  their  estates  as  the  father  has  at  the 
mother's  death,  but  as  the  right  to  appoint  a  testamentary 
guardian  is  n^t  suggested  in  terms  or  otherwise  in  the 
section,  and  such  right  is  not  essential  or  necessary  to 
the  full  enjoyment  of  the  custody  of  the  children  and 
their  estate,  it  cannot  be  considered  as  included  or 
conferred  by  this  section. 

As  a  consequence,  it  follows  that  the  decree  must  be 
reversed,  and  it  is  so  ordered. 


[Filed  February  11,  1890.1 

ROSENBERG  &  MEYERS,  Appellants,  v.  E.  M.  CROISAN 
AND  MARK  S.  SKIFF,  Respondents. 

A  successor  in  interest  of  a  judfrmcnt  debtor  may  redeem  after  coBfirmatton  of  tbe 
sale.  Under  our  statute  the  right  to  redeem  is  not  merely  a  privilege  personal  to 
the  debtor,  but  Is  a  right  of  property  and  subject  to  bargain  and  sale. 

Appeal  from  the  circuit  court  for  Marion  county. 
S,  T,  Richardson  and  3L  W.  Hunty  for  Appellants. 
Tilmon  Ford  and  Louis  H,  Tarpley,  for  Respondents. 
Lord,  J. — This  is  a  proceeding  to  compel  the  execution 
of  a  sheriff's  deed.     The  facts  are  these :    Th^  plaintiffs 
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were  purchasers  at  a  sheriffs  sale  of  the  land  in  contro- 
versy, and  subsequently  the  sale  was  confirmed,  and  there- 
after one  Smith  made  a  quit-claim  deed  of  the  same  to 
the  defendant  Skiff,  who  served  notice  to  redeem  from 
plaintiffs,  and  which  plaintiffs  refuse  to  allow.  That  after 
the  expiration  of  four  months  after  confirmation  of  the 
sale,  the  plaintiffs  demanded  a  sheriff's  deed  from  the 
defendant  Croisan,  as  sheriff,  and  the  said  defendant 
refused,  etc.  The  only  question  presented  by  the  facts 
which  were  stipulated  is,  could  the  defendant  Skiff  redeem 
the  premises  from  the  plaintiffs  as  successor  in  interest  of 
said  Smith  and  the  judgment  debtor?  The  lower  court 
held  in  the  af&rmative,  and  the  appeal  is  to  determine  the 
correctness  of  that  holding. 

It  will  be  noted  that  the  confirmation  of  the  sale  had 
been  made  to  the  plaintiffs  as  purchasers  before  the  judg- 
ment debtor  Smith  transferred  his  right  of  redemption  to 
the  defendant  Skiff,  and  the  contention  of  the  plaintiffs  is 
that  the  statute  does  not  authorize  a  successor  in  interest 
to  redeem  after  confirmation  of  the  sale.  The  proper  solu- 
tion of  the  question  requires  an  examination  of  the  pro- 
visions of  our  statute  in  regard  to  the  subject,  and  the 
purpose  of  them.  It  is  provided  by  §  300,  Oregon  Code, 
that:  "Property  sold  subject  to  redemption,  or  any  part 
thereof  separately  sold,  may  be  redeemed  by  the  following 
persons  or  their  successors  in  interest:  The  judgment 
debtor  or  his  successor  in  interest  in  the  whole  or  any  part 
of  the  property  separately  sold, "  etc.  Section  303  provides 
that:  **The  judgment  debtor  or  his  successor  in  interest 
may  redeem  the  property  at  any  time  prior  to  tJie  confirma- 
ti(m  of  sale,  on  paying  the  amount  of  the  purchase  money, 
with  interest  at  the  rate  of  10  per  centum  per  annum,  etc. 
But  if  the  judgment  debtor  do  not  rodeem  until  after  con- 
firmation of  the  sale,  thereafter  he  shall  redeem  within 
four  months  from  such  order  of  confirmation,  and  not 
otherwise." 

The  construction  given  to  these  by  counsel  lor  plaintiffs 
is  that  the  former  section  is  intended  to  name  the  classes 
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of  persons  who  may  redeem,  and  the  latter  the  time  within 
which  each  person  of  that  class  may  redeem,  and  that  as 
the  last  section  (303)  mentions  the  judgment  debtor  or 
successor  in  interest  prior  to  the  covfirmation  as  one  who  may 
redeem,  but  wholly  omits  the  successor  in  interest  after 
the  confirmation  of  the  sale;  the  right  to  redeem  belongs 
only  to  the  judgment  debtor,  who  is  expressly  mentioned, 
and  that,  therefore,  the  time  within  which  the  defendant 
Skiff  as  a  successor  in  interest  of  Smith,  the  judgment 
debtor,  is  entitled  to  redeem  is  after  sale  and  before  con- 
firmation, but  not  after  confirmation.  His  argument  is,  as 
the  proceeding  is  statutory,  and  the  •  right  conferred 
statutory,  that  a  person  claiming  the  right  to  redeem  must 
show  not  only  that  he  comes  within  a  class  entitled  to 
redeem,  but  he  must  show  that  he  comes  within  the  time 
limited  by  that  ^  class  to  redeem,  and  unless  he  does  so, 
under  the  canons  of  construction,  the  court  cannot  aid  him 
by  intendment  or  construction,  not  supported  by  the  words 
of  the  statute. 

It  is  said  that  the  statutory  right  to  redeem  is  not  » 
property  right,  which  is  subject  to  bargain  and  sale,  but 
a  mere  privilege  conferred  by  law,  and  when  a  certain 
class  of  persons  are  enumerated  who  are  invested  with 
the  right  to  redeem,  it  excludes  all  other  classes  not  named. 
Powers  V.  Andrews,  84  Ala.  291.  But  our  section  (300)  in 
enumerating  the  classes  who  may  redeem,  expressly  men- 
tions the  successor  in  interest,  which  plainly  means  and  rec- 
ognizes that  the  statutory  right  to  redeem  is  a  property 
right,  subject  to  sale  and  transfer  like  other  property  rights 
derived  from  law  and  conferred  upon  the  judgment  debtor 
or  his  successor  in  interest,  to  whom  he  may  transfer  such 
right  to  redeem.  In  the  light  of  the  statute,  the  right  to 
redeem  is  regarded  as  valuable,  and  in  order  to  give  the 
judgment  debtor  the  benefit  of  it,  he  may  exercise  such 
right  himself,  or  he  may  transfer  it  to  another,  who 
becomes  his  successor  in  interest  and  entitled  to  exercise 
such  right.  The  right,  then,  under  our  statute  is  not 
merely  a  privilege  personal  to  the  judgment  debtor,  but  a 
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right  of  propeirty  which  is  the  subject  of  bargain  and  sale. 
It  follows  on  principle  that  so  long  as  the  right  to  redeem 
exists  in  the  judgment  debtor,  and  his.  property  while  it 
so  exists,  it  is  the  subject  of  bargain  and  sale,  and  as  this 
continues  after  confirmation  he  may  sell  or  assign  it,  and 
his  successor  in  interest  redeem  the  property.  Nor  is 
there  anything  in  the  statute  in  contradiction  of  itw  There 
was  no  need  of  mentioning  expressly  the  successor  in 
interest,  after  the  right  to  redeem  was  conferred  upon  him 
and  authorized;  for  that  indicated  that  such  right  was 
regarded  not  as  a  mere  personal  privilege,  but  a  right  of 
property  and  subject  to  a  contract  of  bargain  and  sale, 
and  so  long  as  such  right  to  redeem  exists  in  the  judgment 
debtor,  he  may  have  a  successor  in  interest;  and  as  such 
right  may  exist  in  him  after  confirmation,  it  is  the  subject 
of  contract  or  sale,  and  his  successor  in  interest  may  re- 
deem after  confirmation,  and  consequently  the  defendant 
Skiff  was  authorized  to  redeem.  Nor  is  this  result  incon- 
sistent with  the  construction  of  these  provisions  as  stated 
by  Mr.  Justice  Deady  in  Laurial  v.  Stratton,  6  Saw.  348,  in 
which  he  says:  '*A  redemption,  then,  by  either  of  the 
successors  in  interest  of  Mary  R.  Hall,  at  any  time  while 
the  property  was  subject  to  redemption,  whether  before 
or  after  confirmation  of  the  sale,  put  an  end  to  the  pro- 
ceeding, and  thereafter  such  successor  in  interest  held  the 
property  as  though  no  sale  of  the  same  had  ever  been 
made."  This  view  is  in  harmony,  too,  with  the  general 
impression  which  has  prevailed  in  the  profession  as  to  the 
interpretation  of  these  provisions  and  the  right  of  the 
successor  in  interest  to  redeem  after  confirmation. 

While  it  is  due  to  say  that  the  counsel  for  the  plaintiffs 
presented  his  point  clearly  and  argued  it  ably,  we  are  not 
prepared,  for  the  reasons  stated,  to  concur  in  his  conclu- 
sions, and  must,  therefore,  afi&rm  the  judgment. 
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F.  P.  HEMBREE  et  al.,  Appellants,  v.  I.  R.  DAWSON 
ET  AL.,  Respondents. 

Receivers— Commissions— Discretion  of  Court.— Where  the  plaintlfiti  in  a  salt  against 
defendants  to  declare  void  a  certain  instrument  held  by  the  latter,  which  affected 
certain  personal  property  that  the  plaint  ifi^  had  a  lien  upon,  procured  the  appomt* 
ment  of  a  receiver  to  mana^  and  sell  this  property,  who  acsordlngly  sold  it,  and 
held  the  proceeds  subject  to  the  order  of  the  circuit  court  by  which  he  was  ap- 
pointed, and  It  was  found  upon  the  trial  of  the  suit  that  tLo  instrument  constituted 
a  valid  chattel  mortgage  against  the  property,  in  favor  of  the  defendants,  given  to 
secure  debts  far  in  excess  of  the  proceeds  arising  from  the  sale  of  the  prikperty;  hdi, 
notwithstanding  that  an  order  of  the  court  directing  the  receiver  to  retain  out  of 
such  proceeds  his  commissions  and  expenses  incurred  in  conducting  the  basiuea, 
before  applying  the  fund  to  the  payment  of  the  defendants'  debt,  was  within  the 
discretion  of  the  court,  which  should  not  be  interfered  with,  where  it  was  not 
shown  to  have  been  abused. 

Appeal  from  two  decisions  of  the  circuit  court  for  the 
county  of  Yamhill,  upon  collateral  questions  arising  out 
of  a  suit  pending  in  that  court. 

The  merits  of  the  said  suit  were  determined  upon  appeal 
to  this  court.  The  case  will  be  found  reported  in  16  Cr. 
153.  After  it  was  remanded  to  the  said  circuit  court  for 
final  disposition,  that  court,  upon  motion  of  the  respond- 
ents' counsel,  and  against  the  objection  of  the  appellants' 
counsel,  allowed  to  the  receiver,  who  had  been  appointed 
in  the  suit  soon  after  its  commencement^  the  sum  of 
$1,269.15,  on  account  of  his  conmiissions  and  expenses 
incurred  therein.  "  Thereupon  the  appellants'  counsel  in 
eluded  in  their  bill  of  costs  and  disbursements  said  amount 
allowed  to  the  receiver,  as  an  item  of  such  disbursements, 
which  the  clerk  of  said  circuit  court  disallowed,  and  the 
court,  on  appeal  from  the  taxation  of  costs  by  the  clerk, 
affirmed.     These  constitute  the  two  decisions  referred  to. 

Milton  W,  Smithy  for  Appellants. 

In  a  case  where  a  receiver  is  wrongfully  appointed,  his 
commissions  and  expenses  are  not  properly  chargeable 
against  the  fund  in  his  hands.  High  Rec,  §  796;  Howe  v. 
Jones,  66  Iowa,  156,  161;  23  N.  W.  Rep.  376;  Lammm  v. 
Giles,  3  Wash.  T.  117,  123;  13  Pac.  Rep.  417.  Where  a 
receiver  is  wrongfully  appointed,  the  court  should  allow 
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the  defendant  to  tax  as  part  of  liis  disbursements  the 
ccmmissions  and  expenses  of  the  receiver,  if  he  is  allowed 
to  deduct  them  from  the  funds  in  his  hands.  High  Rec. , 
S  7U0;  Hutchinson  v.  Hampton,  1  Mont.  39;  French  v.  Gifford, 
31  Iowa,  428;  Ho^ce  v.  Jcmes,  66  Iowa,  156;  23  N.  W.  Rep. 
37G;  Johnson  v.  Garrett,  23  Minn.  565;  Verplanck  v.  Insur- 
ance Co,,  2  Paige,  438,  453. 

H.  Hurh'tj,  for  Respondents. 

Per  Curiam. — We  are  of  the  opinion  that  the  decision 
of  the  circuit  court  herein,  allowing  to  the  receiver  his 
commission  and  expenses  out  of  the  funds  in  controversy, 
should  not  be  disturbed,  The  appointment  of  the  receiver, 
under  the  view  presented  by  the  respondents,  was  correct; 
and  although  they  failed  to  maintain  the  suit,  still  the 
apix)intment  was  proper,  as  the  respondents  had  a  resid- 
uary interest  in  the  property  mortgaged,  and,  although 
the  mortgagees  had  priority,  they  were  creditors  of  the 
mortgagors,  and  had  a  lien  by  virtue  of  their  attachments, 
on  any  surplus  which  might  remain  after  the  mortgage  was 
satisfied.  The  cases  cited  by  the  appellants'  counsel,  in 
which  it  was  held  that  the  allowance  to  a  receiver  for  com- 
pensation out  of  the  fund  in  suit  was  error,  are  cases  where 
the  parties  intervening  in  the  suit,  and  procuring  the 
appointment  of  receivers,  were  mere  interlopers  who  had 
no  interest  in  the  subject  matter  of  the  suit,  under  any 
view.  Here  the  case  was  otherwise,  and  hence  it  was 
within  the  discretion  of  the  circuit  court  to  allow  the 
receiver  his  commissions  and  expenses  out  of  the  property; 
and  we  are  not  authorized  to  interfere  with  that  discretion, 
unless  satisfied  that  it  has  been  abused,  w^hich  the  evidence 
shows  was  not  the  case.  This  view,  upon  this  decision  of 
the  circuit  court,  being  adverse  to  the  appellants,  neces- 
sarily determines  the  decision  of  the  other  question  against 
them,  as  their  right  to  tax  the  item  allowed  to  the  receiver, 
as  a  part  of  their  disbursements,  depended  ujwn  the  right 
of  the  court  to  allow  it  out  of  the  fund. 

Both  decisions  will  therefore  be  affirmed. 


476  State  v.  Hawkins.  [Sup.  Ct 

statement  of  facta. 
[Filed  February  11,  1890.] 

STATE  OF  OREGON,  Respondent,  u  W.  E.  HAWKINS, 

Appellant. 

Criminal  Law— Application  to  Postpone— Affidavit— Insufficient.— An  affidavit 
made  in  support  of  a  motion  to  postpone  the  trial  of  a  criminal  caae  until  the  next 
term  of  court,  examined  and  held  Insufficient 

Trial— CanciNAL  Law— Abguicent  op  Counsel— Objection.— In  a  criminal  trial 
where  the  defendant  oflers  himself  as  a  witness  and  omits  to  testify  concerning  ooe 
fact  which  the  State  deemed  material,  and  in  the  concluding  argument  counsel  for 
the  State  mentioned  such  omission,  but  no  objection  was  made  to  such  argrmeiit 
at  the  time ;  hdd,  that  if  counsel  for  the  Slate  transcended  the  proper  bounds  of 
debate  before  the  Jury,  it  was  the  province  of  defendant's  counsel  to  take  an  obfec- 
'  tion  at  the  very  time  of  the  utterance  of  the  offensive  words,  and  to  take  the  rallDg 
of  the  court  upon  their  propriety.  If  the  objection  had  been  promptly  Ulcen  snd 
counsel  had  desisted,  there  would  have  been  no  available  error ;  or,  if  an  objec- 
tion had  been  made  and  the  court  had  ruled  the  counsel  was  not  in  order,  tlie 
defendant  would  have  had  no  cause  for  an  exception. 

instructions— Seeking  Deceased  for  a  Quarrel  ob  Affray— Self  DEFoni- 
APPEARANCES.— An  Instruction  by  which  the  jury  was  informed  that  if  they  found 
beyond  a  reasonable  doubt  that  the  prisoner  was  then  seeking  O.,  the  deceased,  to 
provoke  a  quarrel  with  him  or  with  the  intent  of  having  an  af!hiy  with  him,  and  a 
difficulty  did  ensue,  he  could  not,  without  some  proof  of  a  change  of  conductor 
action,  excuse  the  killing  of  O.  on  the  ground  that  he  believed  that  O.  was  attempt' 
Ing  to  draw  a  weapon  with  which  to  assault  the  accused ;  hdd,  not  erroneous. 

Trial— Instructions— Jury's  Deliberations.— An  instruction  by  which  the  cour 
told  the  Jury  that  he  need  not  admonish  this  intelligent  )ury  that  It  is  important  to 
the  ends  of  Justice  and  to  secure  public  respect  for  our  Judicial  tribunals  that  Jaries 
agree  upon  verdicts  in  cases  submitted  to  them,  so  that  causes  may  be  determined 
and  new  trials  and  delays  of  Justice  avoided  ;  heidy  not  erroneous. 

Practice- Prejudice  Caused  by  Newspaper  Articles— Change  of  Place  of  Trial— 
If  the  publication  of  articles  in  a  newspaper  cause  such  pr^udice  in  the  public 
mind  as  to  preclude  a  fair  and  Impartial  trial  in  the  county  where  the  action  is 
pending,  the  defendant's  remedy  is  a  motion  to  change  the  place  of  trial  for  that 
reason,  and  not  a  motion  to  postpone  the  trial. 

Pee  Strahan,  J.,  on  Petition  for  Rs-hearino.- Filed  March  10, 1890. 

HoxiaDE— Provoking  Quarrel  or  Difficulty— Self  Defense.— A  party  has  not 
the  right  to  arm  himself  and  seek  his  adversary  and  provoke  a  quarrel  or  difficulty 
with  him  and  take  advantage  of  it.  and  Justify  the  killing  of  such  party,  on  the 
ground  that  he  acted  in  self-defense. 

Homicide— Self  Defense.— The  right  of  self-defense  does  not  imply  the  right  of 
attack,  and  will  not  avail  In  any  case  where  the  difficulty  waa  induced  by  the 
party  himself. 

Appeal  from  the  circuit  court  for  Marion  county. 

The  defendant  was  indicted  for  the  crime  of  murder  in 
the  first  degree.  A  trial  resulted  in  his  conviction  of 
murder  in  the  second  degree,  and  having  been  sentenced  to 
the  penitentiary  during  his  natural  life,  he  has  brought 
this  appeal.  The  points  relied  uiK)n  to  reverse  the 
judgment  will  be  noticed  in  the  opinion. 
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W.   M,   Kaiser^   8.    L.    Hayden    and    Tilmon   Ford,    for 
Appellant. 

H.  E.  Hewitt  and  E.  B.  Williams,  tor  the  State. 

Strahan,  J. — The  first  point  made  by  the  appellant's 
counsel  is,  that  the  court  below  erred  in  overruling  the 
motion  for  the  continuance  of  the  cause  for  the  term. 
The  killing  took  place  on  the  first  day  of  May,  1889;  on 
the  thirteenth  day  of  June  following  the  defendant  was 
indicted  by  the  grand  jury,  and  on  the  seventeenth  day  of 
June,  1889,  he  filed  his  motion  for  a  postponement  of  the 
trial  of  the  cause  xmtil  the  next  regular  term  of  the  court, 
for  the  reason  one  M.  B.  Goldstien,  a  witness  whose 
evidence  was  alleged  to  be  material,  could  not  then  be 
procured  at  that  term  of  court.  The  court  declined  to 
postpone  the  cause  for  the  term,  but  did  postpone  it  until 
the  fifteenth  day  of  July,  1889,  to  which  time  the  court 
adjourned,  for  the  purposes  of  the  trial.  The  residence 
of  the  absent  witness  was  Portland,  but  he  was  the 
manager  of  an  itinerant  theatrical  troupe,  which  was 
performing  in  Washington  Territory  at  the  time.  ^ 

The  affidavit  recites:  '*I  am  informed  and  believe  that 
said  witness  will  swear  that  said  deceased  was  armed  with 
a  pistol,  and  that  he  heard  the  report  of  the  same  and  saw 
the  flash  of  the  powder  therefrom,  when  the  deceased  fired 
the  same  at  me,  which  occurred  at  the  time  of  my  effort  to 
defend  myself  from  said  attack  of  said  deceased;  and  that  the 
said  witness  testified  before  the  coroner's  jury  as  the  State's 
witness.  He  was  also  subpenaed  by  the  State,  attended 
the  preliminary  examination,  but  gave  no  testimony  at 
that  time;  he  was  subpenadd  as  a  witness  before  the  grand 
jury  at  the  present  term  of  this  court,  and  gave  testimony 
concerning  said  difficulty,"  and  that  no  effort  has  been 
made  by  the  State's  counsel  to  detain  said  Groldstein  as  a 
witness  in  said  cause.  This  affidavit  is  silent  as  to 
whether  the  same  facts  could  not  be  proven  by  other 
witnesses;  but  on  the  fifteenth  day  of  July,  1889,  the 
application  was  renewed  and  an  additional  affidavit  was 
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submitted  by  one  of  the  defendant's  counsel,  in  wh^ch  he 
says  that  he  knows  of  no  other  witness  by  whom  the  im- 
portant facts  stated  in  the  aflBldavit  of  the  defendant  here- 
tofore filed  can  be  so  clearly  and  satisfactorily  established 
and  proven.  The  killing  occurred  on  the  street  in  the  city 
of  Salem,  and  was  witnessed  by  a  number  of  people,  and 
the  affidavit  fails  to  disclose  that  Goldstein  possessed 
any  different  means  of  knowledge  from  all  others  who 
witnessed  the  unfortunate  encounter.  The  affidavit  fails 
to  disclose  how  or  when  the  affiant  acquired  a  knowledge 
of  what  Groldstein  would  swear  to,  nor  does  it  appear  why 
he  was  not  promptly  subpensed  before  he  left  the  city, 
after  testifying  before  the  grand  jury,  and  finally  the 
inference  is  made  very  strong  by  Mr.  Ford's  affidavit  that 
the  same  facts  could  be  proven  by  other  witnesses,  though 
not  so  clearly  and  satisfactorily.  It  must  be  observed  that 
if  the  deceased  was  armed  with  a  pistol  at  the  time  of  the 
killing,  and  made  an  attack  on  the  defendant  with  it,  and 
any  witness  knew  the  fact,  his  testimony  on  that  subject 
would  be  neither  dubious  or  uncertain.  It  would  be  a 
fact  about  which  there  could  be  no  doubt. 

Looking  at  the  entire  tenor  of  these  affida\'1ts,  we  are 
unable  to  say  the  trial  court  erred  in  overruling  the  appel- 
lant's application  to  postpone  the  trial.  In  such  cases  the 
trial  courts  exercise  a  large  discretion.  Ordinarily  that 
court  can  determine  better  than  we  can  whether  or  not  the 
ends  of  justice  will  be  promoted  by  an  adjournment;  still, 
having  a  supervisory  power  over  the  proceedings  of  the 
circuit  court,  if  we  could  see  it  hai  abused  its  discretion 
to  the  injury  of  the  appellant,  we  would  not  hesitate  to 
reverse.  But  in  this  case  the  fact  does  not  appear.  The 
appellant's  application  was  too  weak  and  uncertain  to  re- 
quire the  circuit  court  to  allow  a  continuance.  Neither 
are  the  allusions  in  the  affidavits  to  what  the  newspapers 
contained  sufficient  to  have  required  the  court  give  a  con- 
tinuance. If  thenewsi)ax)er  articles  had  been  of  so  sericus 
and  inflammatory  a  character  as  to  actually  cause  so  deep 
a  prejudice  in  the  public  mind  as  to  preclude  a  fair  and 
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impartial  trial  in  the  county,  the  proper  motion  was 
not  for  a  postponement,  but  for  a  change  of  the  i;lace  of 
trial.     Hill's  Code,  §  1222. 

It  appears  from  the  record  that  during  the  progress  of 
the  trial  the  State  introduced  testimony  tending  to  show 
that  a  person  was  seen  in  the  vicinity  of  the  house  where 
the  deceased  was  stopping  on  the  occasion  of  his  visit  to 
Salem,  on  the  evening  of  the  homicide,  and  during 
the  trial  of  said  cause  the  defendant  offered  himself 
as  a  witness  in  his  own  behalf,  and  made  no  allusion  to  this 
evidence  so  introduced  by  the  State.  During  the  closing 
argument  made  on  behalf  of  the  State  by  Hon.  Richard 
Williams,  he  commented  on  this  circumstance,  saying 
that  he  did  not  know  and  did  not  ask  the  jury  to  believe 
that  the  person  seen  in  the  vicinity  of  where  the  deceased 
was  stopping  was  the  defendant;  but  that  the  defendant 
had  been  on  the  witness  stand,  had  an  opportunity  to  deny 
the  same,  but  didn't  do  so.  No  objection  was  made  to  this 
renjark  at  the  time  of  its  utterance,  but  after  the  argument 
was  closed,  the  defendant's  counsel  asked  the  court  to 
instruct  the  jury  as  follows:  **The  statute  of  this  State, 
in  allowing  a  party  to  testify  in  his  own  behalf  in  a  crimi- 
nal cause,  expressly  provides  that  his  failure  to  do  so 
shall  not  create  any  presumption  against  him,  and  I  caution 
you  against  the  comments  of  the  counsel  for  the  State,  as 
they  had  no  right  to  speak  of  the  failure  of  the  defendant 
to  testify  on  any  point  or  circumstance  of  the  case."  This 
instruction  was  refused,  apparently  for  the  reason  that  it 
was  not  submitted  to  the  court  within  the  time  prescribed 
by  a  rule  of  court.  This  rule  requires  all  instructions 
desired  by  counsel  to  be  submitted  to  the  court  before  the 
last  argument  commences.  Conceding  without  deciding 
that  when  a  defendant  in  a  criminal  case  offers  himself  as 
a  witness  in  his  own  behalf,  is  silent  as  to  some  fact 
appearing  in  the  case  against  him,  that  no  unfavorable 
inferences  can  be  drawn  against  him  on  account  of  such 
silence,  still  I  think  in  this  case  counsel  for  appellant  did 
not  raise  the  question  at  the  proper  time  or  in  the  proper 
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manner.  If  the  counsel  for  State  transcended  the 
proper  bounds  of  discussion  it  was  the  province  ol 
defendant's  counsel  to  take  an  objection  at  the  very  time 
of  the  utterance  of  the  objectionable  words,  and  to  take 
the  ruling  of  the  court  at  the  time  ui)on  their  propriety. 
Suppose  that  objections  had  been  promptly  made  to  the 
observations  of  counsel  by  the  State,  and  he  had  immedi- 
ately desisted,  there  would  have  been  no  available  error. 
Worley  v.  Moore,  97  Ind.  15.  Or,  if  objection  had  been 
made,  and  the  court  had  ruled  that  counsel  was  not  in 
order,  the  defendant  would  have  had  no  cause  of  exception. 
But  it  is  claimed  that  in  a  spirit  of  abundant  caution  the 
court  ought  to  have  given  the  instruction  asked  by  the 
defendant.  In  any  view  of  the  subject  I  do  not  think  the 
remark  of  counsel  was  of  such  a  character  as  to  call  for 
special  instructions  from  the  court.  The  subject  was 
barely  alluded  to  by  counsel,  and  where  no  objection  was 
made  at  the  time,  and  where  it  is  apparent  such  remark 
could  in  no  manner  have  misled  or  influenced  the  jury,  I 
think  it  would  be  going  too  far  to  reverse  the  judgment  on 
account  of  or  by  reason  of  such  remark.  This  view  of  the 
subject  renders  it  unnecessary  to  consider  or  determine 
the  applicability  or  effect  of  the  rule  of  court  referred  to 
in  the  record.  It  may  be  observed  generally,  however, 
that  it  is  within  the  discretion  of  the  trial  court  to  pro- 
mulgate and  enforce  all  such  rules  for  the  speedy  and  con- 
venient dispatch  of  business  as  are  not  inconsistent  with 
law. 

The  court  in  effect  gave  the  jury  the  following  instruc- 
tion, to  which  an  exception  was  duly  taken:  "That  if 
the  jury  found  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  prisoner  was  then  seeking  to  meet  Ogle  to 
provoke  a  quarrel  with  him,  or  with  intent  of  having  an 
affray  with  him,  and  a  difficulty  did  ensue,  he  cannot 
without  some  proof  of  a  change  of  conduct  or  action, 
excuse  the  killing  of  Ogle  upon  the  ground  that  he  believed 
that  Ogle  was  attempting  to  draw  a  weapon  with  which  to 
assault  the  defendant."    Counsel  for  the  defendant  now 
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insist  that  the  giving  of  this  ins  true  don  was  error,  but  ho 
has  cited  no  authority  to  support  his  contention.     I  do  not 
think,  under  the  facts  assumed  in  this  instruction,  that  the 
doctrine  of  apparent  danger  from  the  deceased  can  be 
invoked  by  the  prisoner.     He  was  armed,  as  the  evidence 
fully  shows,  was  seeking  the  deceased  for  the  purpose  of 
provoking  a  quarrel  with  deceased,  or  with  the  intent  of 
having  an  affray  with  him.     It  must  be  supposed  that  the 
deceased  was  able  to  judge  of  such  hostile  purpose.     To 
say  under  those  circumstances  that  the .  defendant  might 
act  ux>on  alleged  appearances  and  draw  his  pistol  and 
shoot  the  deceased  would  be  equivalent  to  allowing  any 
desperado  to  go  and  seek  his  victim,   and  as  soon  as 
appearances  were  suflSciently  favorable,  to  draw  his  gun 
and  murder  him.     This  would  not  be  self-defense,  but 
murder.     When  a  man  is  armed  and  seeks  another  for  an 
afFray  or  an  altercation,  the  law  will  not  permit  him  to 
provoke  and  urge  on  the  difficulty  to  a  point  where  there 
is  an  appearance  of  an  attempt  to  use  weax>ons,  and  then 
justify  the  aggressor  in  taking  of  life  simply  on  the  ground 
of  apparent  danger.     In  such  case  he  is  the  aggressor,  and 
the  active  cause  of  the  danger  which  menaces  him,  and  he 
must  abide  by  that  condition  of  things  which  his  own  law- 
less conduct  has  produced. 

The  court  further  charged  the  jury:  •  I  need  nob 
admonish  this  intelligent  jury  that  it  is  important  to  the 
ends  of  justice,  and  to  secure  public  respect  for  our  judicial 
tribunals,  that  juries  agree  upon  verdicts  in  cases  sub- 
mitted to  them,  so  that  causes  may  be  determined  and  new 
trials  and  delays  of  justice  avoided."  An  instruction  in 
relation  of  the  duty  of  the  jury  to  agree  upon  a  verdict 
couched  in  stronger  and  more  imperative  language  than 
the  one  now  complain'ed  of,  was  before  this  court  in  State 
V.  Saunders,  14  Or.  300,  and  it  was  held  not  to  be  erroneous. 
Such  instructions  announce  no  principles  of  law  further 
than  to  impress  upon  the  minds  of  jurors  the  duty  of  con- 
sidering the  case  in  all  of  its  bearings  fairly  and  without 
prejudice,  and  to  endeavor  to  reach  a  lust  conclusion. 

XVIII.  0R.-3L 
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In  State  v.  Saunders^  supray  the  court,  after  remarking 
the  effect  of  disagreements  of  juries  at  common  law,  and 
that  under  that^  system  juries  were  kept  together  until 
they  did  agree,  and  how  such  rule  had  been  mitigated  in 
the  United  States,  said  the  jury  would  have  to  remain 
together  and  could  not  separate  until  they  agreed  upon  a 
verdict  and  brought  it  into  court.  This  court,  in  disposing 
of  an  exception  to  this  charge,  said;  **It  was  proper  for 
the  court  to  inform  the  jury  respecting  their  duty;  advise 
them  how  they  should  consider  the  matter  before  them, 
and  the  course  to  pursue  in  reaching  a  conclusion.  Nor 
should  the  concluding  remark  in  the  charge  be  construed 
as  any  determination  to  keep  them  together  until  they  had 
agreed,  or  an  indication  that  the  case  in  the  mind  of  the 
court  was  so  plain  that  they  would  not  be  justified  in  fail- 
ing to  agree."  No  intelligent  or  conscientious  juror  could 
be  misled  by  such  an  admonition.  He  understands  the 
motive  of  the  court  not  to  be  to  control  or  coerce  his  judg 
ment  contrary  to  his  conscientious  convictions,  or  to  induce 
him  to  yield  to  the  judgment  of  his  fellows  "without  the 
fullest  comparison  of  all  of  the  facts.  It  is  impossible  to 
see  in  what  manner  such  ad\'ice  to  the  jury  could  have 
injured  the  defendant.  The  claim  that  its  tendency  was  to 
make  weak  jurors  yield  their  judgments  to  the  majority  or 
to  those  having  stronger  wills,  cannot  affect  the  question 
if  it  were  true,  which  is  not  conceded  for  the  reason  that 
those  considerations  would  be  just  as  likely  to  operate 
favorably  as  unfavorably  to  the  prisoner.  After  the  most 
careful  consideration  of  this  case  which  I  havo  been  able 
to  give  it,  I  am  unable  to  see  any  error  in  this  record 
j)re judicial  to  the  appellant.  So  far  as  the  record  dis- 
closed the  proceedings  of  the  coui^t  below,  every  step  in 
the  progress  of  the  trial  seems  to  have  been  carefully 
taken  with  a  view  of  securing,  to  the  fullest  extent,  a  fair 
and  impartial  trial. 

Having  reached  the  conclusion  that  there  is  no  error  in 
the  record,  we  have  no  discretion,  but  must  affirm  the 
judgment. 
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Strahan,  J.,  on  petition  for  re-bearing. — Appellant's 
counsel  have  filed  a  petition  for  re-hearing  in  which  they 
mainly  rely  upon  the  alleged  error  in  the  trial  court  in 
giving  the  instruction  set  out  in  the  opinion.  That  instruc- 
tion told  the  jury  that,  under  the  circumstances  therein 
enumerated,  the  defendant  could  not,  without  some  proof 
of  change  of  conduct  or  action,  excuse  the  killing  of  Ogle 
upon  the  ground  that  he  believed  that  Ogle  was  attempting 
to  draw  a  weapon  with  which  to  defend  himself  or  assault 
the  prisoner.  This  instruction  appears  to  have  been  copied 
almost  literally  from  State  v.  Neeley,  20  Iowa,  108.  It  was 
conceded  upon  the  argument  that  at  the  time  of  the  meet- 
ing between  Hawkins  and  Ogle,  which  resulted  in  Ogle's 
death,  the  parties  were  not  on  friendly  terms,  and  when 
they  met,  Hawkins  addressed  him  by  saying,  **I  understand 
you  have  been  lying  about  me.''  Ogle  theD  faced  Hawkins 
and  put  his  hand  down  in  his  pocket  Some  other  words 
were  also  used.  Hawkins  states  that  Ogle  said  when  he 
put  his  hand  in  his  pocket,  **I'll  settle  it  now  with  you, 
yon  d — d  son  of  a  b — h.  **  He  says  when  he  saw  this  he 
threw  his  hand  under  his  coat,  got  hold  of  his  pistol  and 
fired.  I  think  the  evidence  tended  to  prove  that  Hawkins 
armed  himself  and  sought  Ogle  with  the  intent  of  provok- 
ing a  difficulty  that  he  expected  might  be  deadly.  If  not, 
why  did  he  arm  himself,  and  if  he  did  not  intend  to  pre- 
cipitate a  difficulty  why  did  he  address  Ogle  in  the  off  en 
sive  manner  in  which  he  says  he  did?  He  must  have 
known  that  it  was  highly  probable  that  Ogle  might  resent 
such  an  offensive  salutation,  and  it  seems  he  was  ready 
with  his  pistol  concealed  under  his  coat  to  carry  into  effect 
a  previously  formed  design  to  kill  him.  That  is  the  light 
in  which  the  jury  might  have  regarded  both  the  language 
and  conduct  of  the  defendant. 

After  arming  himself  and  seeking  Ogle,  and  addressing 
him  in  the  offensive  manner  he  says  he  did  in  his  own  evi- 
dence, could  he  have  had  but  one  purpose  or  expected  but 
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one  result?  Those  words,  if  not  designed  to  bring  on  a 
difficulty,  were  well  chosen  for  that  purpose.  The  defend- 
ant, in  his  preparation  in  seeking  Ogle,  and  in  addressing 
him  in  the  manner  he  did,  was  not  without  fault.  The  jury 
had  the  right  to  weigh  these  circumstances  and  to  consider 
the  relations  of  the  parties  at  the  time  of  the  homicide.  In 
this  case  Hawkins  was  the  aggressor  from  the  beginning 
of  the  transaction  to  the  teimination  of  the  fatal  affray. 
He  armed  himself  with  a  deadly  weapon  and,  sought  his 
adversary  with  the  intent  to  have  a  difficulty  with  him. 
He  did  not  salute  Ogle  in  a  friendly  manner  or  in  friendly 
language;  on  the  contrary,  he  used  those  words  which  he 
was  bound  to  know  might  move  Ogle  to  some  angry  retort 
or  hostile  demonstration.  When  Ogle  put  his  hand  in  his 
pocket,  where  there  was  no  weapon  except  a  common 
pocket  knife,  the  defendant  shot  him  down,  and  his  counsel 
call  that  self-defense,  and  they  contend  that  Hawkins' 
conduct  did  not  so  far  put  him  in  the  wrong  as  to  deprive 
him  of  the  right  to  justify  the  killing  of  Ogle  on  the  ground 
that  he  acted  in  self-defense.  The  charge  excepted  to 
must  be  considered  in  the  light  of  the  facts  before  the 
court.  Had  it  been  shown  in  evidence  that  the  defendant 
approached  Ogle  for  a  lawful  or  legitimate  purpese,  in  a 
peaceable  manner,  and  used  no  words  calculated  or  de,- 
signed  to  precipitate  a  difficulty,  another  and  quite  a  dif- 
ferent question  would  have  been  presented,  and  upon  which 
it  is  not  necessary  to  express  an  opinion  in  this  case. 

Counsel  for  appellant  present  a  number  of  cases  in  sup- 
port of  their  petition  for  a  re -hearing,  and  which  were  not 
cited  or  considered  at  the  argument,  and  which  they  think 
sustain  their  contention  that  the  instruction  excepted  to 
was  error.  Stewart  v.  The  State,  1  Ohio  St.  66,  is  a 
well-considered  case,  in  which  the  opinion  of  the  court 
was  delivered  by  that  eminent  jurist,  Judge  Thurman,  but 
it  does  not  sustain  appellant's  contention.  A  single  point 
in  the  head  note  sufficiently  indicates  the  effect  of  the 
opinion:  **  Where  the  slayer  seeks  and  provokes  an  as- 
sault upon  himself  in  order  to  have  a  pretext  for  stabbing 
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his  adversary,  and  does,  upon  being  assaulted,  stab  and  kill 
him,  such  killing  is  not  excusable  homicide  in  self-de- 
fense." The  authority  of  this  case  is  with  the  ruling  of 
the  court  below.  The  case  of  Williams  v.  The  State,  47  Ills. 
376,  belongs  to  the  same  category.  That  case  holds  that 
while  a  man  threatened  with  danger  must  determine  from 
appearances,  and  the  actual  state  of  things  surrounding 
him,  as  to  the  necessity  of  resorting  to  self-defense,  and  if 
he  acts  from  reasonable  and  honest  convictions  he  will  not 
be  held  responsible  criminally  for  a  mistake  as  to  the 
extent  of  tlie  actual  danger  where  other  judicious  men 
would  have  been  alike  mistaken;  and  at  the  same  time  he 
has  not  the  right  to  provoke  a  quarrel  and  take  advantage 
of  it  and  then  justify  the  killing  of  the  party  with  whom 
he  provoked  the  quarrel.  In  Atkins  v.  The  State,  16  Ark. 
566,  the  point  under  discussion  was  not  directly  presented. 
The  court  instructed  thus:  **That  if  the  jury  believe  from 
the  testimony  that  Atkins,  the  prisoner,  went  to  Wicker's 
house  on  tlje  night  of  the  homicide  for  the  purpose  of  a  dif- 
ficulty with  Wicker,  and  in  that  difficulty  killed  him  with  a 
deadly  weapon,  he  is  guilty  of  murder."  This  was  held 
to  be  error,  and  properly  so,  In  passing  on  this  question 
the  court  uses  this  guarded  language:  *'If  the  prisoner 
went  to  the  house  of  Wicker  with  a  hostile  purpose  or  for 
the  purjxjse  of  getting  into  a  difficulty  with  him,  and  if  he 
used  a  deadly  weapon  in  the  fight,  these  were  facts  to  be 
considered  by  the  jury  in  passing  upon  his  guilt  or  inno- 
cence or  in  determining  the  grade  of  his  offense,  but  these 
alone,  regardless  of  all  other  circumstances  attending  the 
difficulty,  would  not  necessarily  make  him  guilty  of  mur- 
der." It'  will  be  seen  that  the  doctrine  of  self-defense  was 
not  presented.  It  does  not  appear  that  the  slayer  was 
assailed  or  in  any  way  molested  by  the  deceased;  it  was 
the  grade  of  the  crime  that  was  the  point  of  the  inquiry. 

One  fatal  objection  to  the  instruction  was,  it  declared  the 
legal  effect  of  certain  portions  of  the  evidence,  which 
belonged  to  the  jury,  and  necessarily  excluded  from  their 
consideration  other  facts  proper  for  their  consideration. 
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Colton  V.  The  State,  31  Miss.  504,  is  much  relied  upon  by 
appellant;  and  it  must  be  conceded  that  some  of  the 
language  used  in  the  opinion  might  seem  to  justify  this 
contention,  but  the  real  point  arose  on  an  exception  to  an 
instruction  which  was  in  these  words:  **That  if  the 
accused  was  armed  with  a  deadly  weapon,  and  sought  and 
brought  about  the  difficulty  with  the  deceased,  and  Irilled 
the  deceased  in  the  difficulty  with  such  a  weapon,  he  is 
guilty  of  murder."  It  will  be  seen  that  this  is  sub- 
stantially the  same  instruction  given  in  Atkins  v.  The  State, 
supra,  and  it  might  properly  have  been  held  erroneous  for 
the  same  reasons.  Nor  did  the  question  of  self-defense 
necessarily  arise  upon  the  record.  It  did  not  appear  in 
that  case  that  the  deceased  assailed  his  slayer  or  even  used 
force  in  his' own  defense.  Colton  walked  backwards  across 
the  street  and  Smith,  the  deceased,  walked  slowly  after 
him  till  he  was  shot  Regina  v.  Smith,  34  English  Com. 
Law,  666,  is  also  relied  upon  by  counsel.  The  syllabus  of 
that  case  is  favorable  to  the  appellant;  but  neither  the 
facts  recite  nor  the.  opinion  of  the  court  contains  anything 
upon  which  such  a  statement  of  law  could  be  proj^erly 
based.  Tlie  State  v.  Harrell,  97  Mo.  105,  is  another  case 
cited  by  appellant.  The  question  arose  upon  the  following 
instruction  given  to  the  jury:  **The  court  instructs  the 
jury  that  if  you  believe  from  the  evidence  in  this  case  that 
the  defendant  sought  or  invited  the  difficulty  in  which 
Ring  was  killed,  or  that  he  provoked  or  commenced  or 
brought  it  on  by  any  wilful  act  of  ^  his  own,  or  that  he 
voluntarily  or  of  his  own  free  will  engaged  in  it,  then,  and 
in  that  case,  you  are  not  authorized  to  acquit  him  on  the 
ground  of  self-defense.  The  right  of  self-defense  does 
not  avail  as  a  defense  in  any  case  when  the  difficulty  is 
sought  for  and  induced  by  the  party  by  any  -vfilful  act  of 
his  own,  or  where  he  voluntarily  or  of  his  own  free  will 
enters  into  it."  The  opinion  says:  **This  instruction  is 
erroneous  in  that  it  cuts  off  the  defendent  from  a  limited  or 
qualified  right  of  self-defense,  though  actuated  by  no  feloni- 
ous intent,  provided  he  ' brought  on  the  difficulty.'"    This 
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learned  opinion  is  written  with  rather  too  much  energy  to 
be  safely  followed  in  all  particulars.  But  after  citing 
numerous  cases,  it  says:  **  Those  cases,  as  well  as  all 
carefully  considered  cases  in  other  jurisdictions,  and  all 
the  text  writers,  recognize  as  sound  and  wholesome  law 
the  principle  that  if  a  man  brings  on  a  dif&culty  with  the 
purpose  of  wreaking  his  malice  by  slaying  his  adversai^  or 
doing  him  great  bodily  harm,  and  actuated  by  such  felonious 
purpose,  he  does  the  homicidal  act,  then  there  is  no  self- 
defense  in  the  case,  and  he  is  guilty  of  murder  in  the  first 
degree,  and  nothing  less." 

These  are  all  the  cases  upon  which  counsel  rely  in  sup- 
port of  their  petition  for  a  re-hearing.  A  few  cases  in 
support  of  the  opinion  already  announced  may  be  cited  on 
the  particular  point  under  discussion.  The  case  of  The 
State  V.  Benham,  23  Iowa,  154,  is  a  well  considered  case  in 
which  the  opinion  of  the  court  was  delivered  by  that  dis- 
tinguished jurist.  Judge  Dillon.  He  said:  **Nor  can  the 
defendant  get  the  benefit  of  the  plea  of  self-defense,  if  he 
sought  the  deceased  with  a  view  to  provoke  a  difficulty  or 
to  bring  on  a  quarrel.  State  v.  Neeley,  20  Iowa,  108.  The 
law  regards  human  life  as  the  most  sacred  of  all  interests 
committed  to  its  protection,  and  there  can  be  no  successful 
setting  up  of  self-defense  unless  the  necessity  of  taking 
life  is  actual,  present,  urgent;  unless,  in  a  word,  the  taking 
of  his  adversary's  life  is  the  only  reasonable  resort  of 
the  party  to  save  his  own  life  or  his  person  from  dreadful 
harm  or  severe  calamity  felonious  in  its  character. "  The 
State  V.  Rogers,  18  Kan.  78,  is  to  the  same  effect.  The  State 
v.  Johnson,  76  Mo.  121,  belongs  to  the  same  class.  It  was 
there  held  that  "the  right  of  self-defense  does  not  imply 
the  right  of  attack,  and  will  not  avail  in  any  case  when  the 
diflftculty  was  induced  by  the  party  himself. "  It  must  not  be 
overlooked  that  the  instruction  excepted  to  did  not 
undertake  to  define  the  grade  of  the  offense,  but  left  that 
matter  entirely  in  the  hands  of  the  jury,  where  it  properly 
belonged. 

The  re-hearing  must  therefore  be  denied. 
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J.   M.   BOWER,   Respondent,   v.   BEN   HOLLADAY,      ^  49i 
Appellant.  At^j 

Under  3  281  and  Sob.  3  of  |  276  of  the  Oregon  Code,  a  Judgment  creditor,  whose  Judg^  '  ^  332 
ment  waa  recovered  against  the  debtor  during  the  lifetime  of  the  latter,  is  entitled 
to  have  an  execution  Issued  on  the  Judgment  against  the  property  of  the  debtor,  or 
for  the  delivery  of  real  or  personal  property,  notwithstanding  the  death  of  such 
debtor.  The  authority,  however,  contained  in  said  sections,  must  be  construed 
with  reference  to  o^her  provisions  of  the  Code  empowering  county  courts,  sitting  in 
probate,  to  direct  the  payment  of  debts  and  legacies,  and  the  distribution  of  the 
esta'es  of  intestates;  and  to  order  the  sale  and  disposition  of  tbe  real  and  personal 
property  of  deceased  persons;  and  which  would  seem  to  be  In  conflict  with  the 
right  to  seise  or  levy  upon  assets  by  virtue  of  the  execution,  in  order  to  satisfy  the 
Judgment,  while  they  remained  In  the  hands  of  tbe  executor  or  administrator  for 
the  purposes  of  the  administration,  unless  sanctioned  by  the  authority  of  the  county 
court  in  which  the  proceedings  were  pending.  Nor  should  such  sections  of  the  Code 
be  construed  as  giving  preference  in  favor  of  the  creditor  in  the  enforcement  of 
payment  of  the  debt,  without  establishing  an  equity  superior  to  that  of  the  other 
creditors  of  the  debtor's  estate.  But  the  latter  questions  not  being  involved  in  the 
case,  the  views  expressed  in  the  opinion  regarding  them  may  be  deemed  merely 
suggestive. 

Appeal,  from  the  circuit  court  for  Multnomah  county. 

On  the  twentieth  day  of  February,  1886,  the  respondent 
recovered  a  judgment  in  said  circuit  court,  against  said 
Ben  Holladay,  for  the  sum  of  $18,900,  to  bear  interest  at 
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the  rate  of  10  per  cent,  per  annum,  and  for  the  further 
sum  of  ^75  costs  and  disbursements.  Execution  was  duly 
issued  upon  said  judgment,  on  said  twentieth  day  of  Feb- 
ruary, 1886,  and  afterwards  returned  wholly  unsatisfied. 
Ben  Holladay  died  on  or  about  July  7,  1887,  'leaving  a  last 
will  and  testament,  in  which  said  Joseph  Holladay  and  others 
were  appointed  executors.  Joseph  Holladay  alone  quali- 
fied as  executor  of  the  will,  and  letters  testamentary  were 
duly  issued  to  him  on  or  about  April  11,  1888.  On  the 
twentieth  day  of  October,  1888,  a  second  execution  was 
issued  on  said  judgment  'and  returned  unsatisfied  on  the 
fifth  day  of  November  next  thereafter.  On  November  9, 
1888,  upon  leave  obtained  therefor,  a  third  execution  was 
issued  upon  said  judgment,  wherein,  after  reciting  the 
recovery  of  the  judgment,  the  issuance  and  return  of  the 
two  former  executions,  the  death  of  Ben  Holladay,  the 
granting  of  letters  to  said  Joseph  Holladay,  and  that 
more  than  six  months  had  elapsed  since;  -and  that 
Joseph  Holladay  and  George  W.  Weidler  held  certain 
property  as  receivers,  and  Greorge  W.  Weidler  as  trustee 
held  or  had  under  his  control  certain  other  property" 
belonging  to  said  deceased,  including  about  5,331  shares  of 
capital  stock  of  the  Willamette  Real  Estate  Company,  and 
that  the  judgment  was  wholly  unpaid,  and  that  leave  of 
the  court  had  been  obtained  permitting  the  issuance  of 
execution,  the  sheriff  was  directed  to  satisfy  said  judgment 
and  costs  out  of  any  property  in  the  hands  of  Ben  Holla- 
day's  personal  representatives,  heirs,  devisees,  legatees, 
tenants  of  real  property,  or  trustees  as  such,  and  espe- 
cially out  of  any  property  belonging  to  the  estate  of  Ben 
Holladay  in  the  hands  of  Joseph  Holladay,  executor  and 
personal  representative  of  said  Ben  Holladay,  or  in  the 
hands  of  George  W.  Weidler  as  trustee,  excepting  prop- 
erty held  by  Joseph  Holladay  and  said  Weidler  as  receiv- 
ers, and  specially  directing  said  sheriff  to  satisfy  said 
judgment  and  costs  out  of  the  said  5,331  shares  of  capital 
stock  held  by  said  Weidler  as  trustee. 
After  the  issuance  and  delivery  of  said  execution  to  fi^^ 
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sheriff  of  the  county  of  Multnomah  for  service,  the  said 
Joseph  Holladay  moved  the  said  circuit  court  quash  the 
same.  The  motion  was  founded  upon  the  affidavit  of  the 
said  Joseph  Holladay,  which  contained  substantially  the 
facts  above  set  out,  and  the  further  statement  that  the 
said  judgment  recovered  by  the  said  Bower  was,  on  the 
eighteenth  day  of  October,  1888,  presented  to  the  affiant,  as 
such  executor,  for  examination  and  allowance  or  rejection, 
as  required  by  law;  that  the  large  amount  of  said  claim  and 
attorney  fees,  and  the  large  amount  of  other  business  and 
claims  against  said  estate,  required  time  lor  consideration 
and  examination;  that  affiant  had  beeaexerting  himself  to 
ascertain  the  tine  condition  and  ju^^tice  of  the  claim  and 
other  claims,  but  for  want  of  sufficient  time  had  not  yet  so 
informed  himself  as  to  be  able  to  pass  upon  said  claims  pre- 
sented within  the  last  month,  about  thirty-four  in  num- 
ber and  more  than  two  hundred  thousand  dollars  in  amount; 
that  said  judgment  was  not,  to  the  knowledge  of  affiant. 
a  lien  upon  real  or  personal  property  belonging  to  said 
estate.  That  on  the  tenth  day  of  November,  1888,  a  copy 
of  said  execution — the  third  execution,  with  the  certificate 
and  notice  thereto  attached — was  delivered  by  said  sheriff 
to  George  W.  Weidler;  also,  a  duplicate  thereof  was  on  the 
same  date  delivered  to  sa?d  Weidler  addressed  to  the  Wil- 
lamette Real  Estate  Company,  which  notice  was  to  the 
effect  that  the  sheriff  attached  all  debts,  moneys,  etc.,  in 
his  hands  belonging  to  the  estate  of  Ben  Holladay,  and 
especially  said  capital  stock  of  the  Willamette  Real  Estate 
Company;  that  there  was  a  large  amount  of  debts  due  and 
owing  from  said  estate  to  divers  parties,  and,  as  affiant 
was  informed,  said  estate  would  be  unable  to  pay  more  than 
a  small  percentage  thereof.  That  the  parties  controlling 
said  judgment,  and  the  said  sheriff,  were  urging  said 
Weidler  to  make  return  and  answer  to  such  process;  and 
that  affiant  was  informed  said  judgment  was  not  a  pre- 
ferred debt  against  said  estate  and  was  not  a  lien  ui)on  any 
particular  property,  real  or  personal;  and  that  the  said 
execution  was  not  issued  or  directed  to  be  levied  upon  any 
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particular  property,  but  ran  generally  against  the  prop- 
erty of  said  estate,  and  that  the  same  was  unlawfully 
Issued.  The  said  circuit  court,  afer  hearing  said  motion 
to  quash  the  said  execution,  denied  the  same,  which  is  the 
decision  appealed  from. 

R.  &  E,  B,  Williams,  for  Appellant. 

Williams  &  Wood,  for  Respondent. 

Thayer,  C.  J. — The  question  presented  herein  for  the 
consideration  of  the  court  is:  Whether  an  execution  can 
be  issued  upon  a  judgment  af  t«r  the  death  of  the  judgment 
debtor.  Our  probate  jurisdiction  is  so  extensive,  and  has 
been  resorted  to  so  generally  in  the  adjustment  and  set- 
tlement of  claims  against  the  estates  of  deceased  persons, 
that  no  other  mode  to  effect  such  object  has  been  consid- 
ered than  that  pointed  out  in  the  probate  Act.  Hence, 
the  proposition  that  an  execution  against  the  property  of 
a  judgment  debtor  can  be  issued  after  his  death  upon  a 
judgment  recovered  during  his  lifetime,  is  liable  to  be 
startling,  as  it  creates  the  impression  that  the  officer  to 
whom  the  writ  is  issued  can  seize  and  sequester  the  prop- 
erty of  the  deceased  regardless  of  the  authority  of  the 
probate  court  or  the  order  of  preference  in  the  payment 
of  claims  against  the  estate  as  provided  by  law.  No  at- 
tempt seems  to  have  been  made  in  this  State  to  issue  an 
execution  against  a  deceased  person,  except  in  the  case  of 
Knott  V.  Shaw,  5  Or.  482.  It  was  held  in  that  ease,  as 
appears  from  the  syllabus,  that  the  statute  gave  the  State 
a  lien  upon  all  property,  real  and  personal,  of  a  criminal 
from  the  time  of  the  commission  of  the  crime;  and  that 
when  such  property  had  been  sold,  either  by  the  party 
convicted,  or  by  his  executor  or  administrator,  it  was 
chargeable  with  the  incumbrance  in  the  inverse  order  of 
its  alienation — that  the  property  last  sold  was  to  be  first 
charged.  This  statement  of  the  law  in  the  case  was,  in 
my  opinion,  altogether  too  broad,  and  is  liable  to  be  mis- 
leading. The  latter  proposition  contained  in  the  statement^ 
to  the  effect  that  when  such  property  had  been  sold  by  the 
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executor  or  administrator  it  was  chargeable  with  the  in- 
cumbrances, cannot  in  my  judgment  be  maintained.  The 
statute  which  gives  the  State  a  lien  in  such  a  case  did  not 
intend  to  allow  the  State  to  enforce  it  except  in  accord- 
ance -with  its  other  provisions.  And  when  the  party 
upon  whose  property  the  lien  attached  has  died,  and  the 
property  has  gone  into  the  hands  of  an  executor  or  admin- 
istrator to  be  administered  upon,  its  disposition  in  accord- 
ance with  the  law  relating  to  probate  proceedings  must  be 
regarded  as  binding.  The  State,  no  more  than  an  individual, 
having  a  lien  in  such  a  case,  can  remain  passive  until  the 
property  has  been  fully  administered  upon  and  then  assert 
the  lien.  The  real  property  sold  by  the  deceased  in  his 
lifetime  would  doubtless  be  subject  to  the  lien,  which 
could  be  enforced  against  it;  but  that  which  went  into  the 
hands  of  the  administrator  became  subject  to  the  jurisdic- 
tion and  control  of  the  probate  court  as  effectually  as  the 
property  of  a  bankrupt  is  subject  to  the  jurisdiction  and 
control  of  a  court  of  bankruptcy.  In  the  case  of  property 
coming  within  the  jurisdiction  of  a  probate  court,  a  lien 
upon  it  must  be  enforced  in  accordance  with  the  laws  gov- 
erning the  proceedings  in  such  court,  otherwise  its  orders 
and  decrees,  although  confessedly  within  its  jurisdiction, 
would  be  without  force.  As  to  the  mere  question,  how- 
ever, of  the  right  of  a  judgment  creditor  to  have  an 
execution  issued  upon  a  judgment  against  a  deceased 
persoD,  to  enforce  the  judgment  against  the  estate  of  the 
latter,  I  do  not  think  there  can  be  any  doubt. 

The  Code,  §  281,  provides  that,  '*  Notwithstanding  the 
death  of  a  party  after  judgment,  execution  thereon  against 
his  property,  or  for  the  delivery  of  real  or  personal  prop- 
erty, may  be  issued  and  executed  in  the  same  manner  and 
with  the  same  effect  as  if  he  were  still  living;  but  such 
execution  shall  not  issue  within  six  months  from  the 
granting  of  letters  testamentary  or  of  administration  upon 
the  estate  of  such  party,  without  leave  of  the  county  court 
or  judge  thereof; "  and  subdivision  2  of  §  276  of  the  Code 
provides  that,  **If  it  be  issued  after  the  death  of  the 
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judgment  debtor,  and  be  against  real  or  personal  prop- 
erty, it  shall  require  the  sheriff  to  satisfy  the  judgment, 
with  interest,  out  of  any  property  in  the  hands  of  the 
debtor's  personal  representatives,  heirs,  devisees,  legatees, 
tenants  of  real  property,  or  trustees  as  such; "  §  1136  of 
the  Code  provides  that,  **  A  claim  established  by  judgment 
or  decree  against  the  deceased  in  his  lifetime  need  not  be 
verified  by  affidavit,  but  it  is  sufficient  to  present  a  certified 
copy  of  the  judgment  docket  thereof  to  the  executor  or 
administrator  for  allowance  or  rejection,  as  in  ot^er  cases: 
but  this  section  is  not  to  be  construed  to  prevent  an  execu- 
tion from  being  issued  upon  such  judgment  or  decree,  as 
elsewhere  provided  in  this  Code."  The  last  clause  in  the 
above  section  is  clearly  an  affirmance  of  the  rights  to  issue 
an  execution  upon  such  judgment,  although  negatively 
expressed.  And  §  1185  of  the  Code,  which  provides  that, 
**If  such  debt  has  been  established  by  judgment  or  decree 
against  the  deceased  in  his  lifetime,  such  judgment  ox 
decree,  if  the  proceeds  of  the  personal  property  be  not 
sufficient  to  satisfy  it,  may,  in  the  discretion  of  tiie  court 
or  judge  thereof,  be  either  satisfied  from  the  proceeds  of 
the  sale  of  the  property  by  the  executor  or  administrator, 
upon  whicli  it  is  a  lien,  or  enforced  by  execution  against 
such  property.  Such  sale  by  the  executor  or  administrator 
discharges  the  property  from  the  lien  of  the  judgment  or 
decree,  but  the  same  attaches  to  the  proceeds  thereof, 
after  deducting  therefrom  the  expenses  of  the  sale,"  also 
recognizes  the  same  right. 

It  is  somewhat  remarkable  that  the  legislature  provided 
two  modes  in  the  same  Act,  and  at  the  same  time,  for  the 
enforcement  of  payment  of  this  character  of  claims;  but 
it  has  evidently  made  such  provision,  as  will  be  seen  by 
reference  to  the  sections  of  the  Code  herein  set  oat,  and  I 
see  no  other  alternative  than  to  adopt  the  rule  applied  by 
a  majority  of  the  court  of  appeals  in  Mount  v.  Mitchell  et  d 
31  N.  Y.  360,  where  a  similar  question  was  considered, 
which  is:  **That  two  statutes  shall  stand  together  and 
both  have  effect,  if  possible,  for  the  law  does  not  favor 
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repeals  by  implication,  and  are  never  allowed  but  where 
inconsistency  and  repugnancy  are  plain  and  unavoidable; 
and  all  acts  in  pari  materia  should  be  taken  together  as  if 
they  wei*e  one  law."  Said  §  281  seems  to  have  been  taken 
from  §§  1,  2  and  3,  of  chapter  295,  of  the  laws  of  New 
York,  passed  in  1850.  The  New  York  law,  however,  was 
more  specific  and  better  guarded.  It  was  as  follows: 
'•Notwithstanding  the  death  of  a  party  after  judgment, 
execution  thereon  against  any  property,  lands,  tenements, 
real  estate  or  chattel  reals,  upon  which  said  judgment 
shall  be  a  lien,  either  at  law  or  in  equity,  may  be  issued 
and  executed  in  the  same  manner  and  with  the  same 
effect  as  if  he  were  still  living,  except  that  such  execution 
cannot  be  issued  within  a  year  after  the  death  of  the 
defendant,  nor  in  any  case  unless  upon  the  permission 
granted  by  the  surrogate  of  the  county,  who  has  jurisdic- 
tion to  grant  administration  or  letters  testamentary  on  the 
estate  of  the  deceased  judgment  debtor,  which,  surrogate 
may,  upon  suflBcient  cause  shown,  make  an  order  granting 
permission  to  issue  such  execution  as  aforesaid."  Had 
§  281  of  the  Oregon  Code  been  restricted  to  the  issuance  of 
execution  against  property  upon  which  the  judgment  was 
a  lien,  either  at  law  or  in  equity,  even  though  it  allowed  it 
to  be  issued  without  permission  from  the  county  court,  it 
would  have  been  much  better  than  it  is,  and  less  liable  to 
occasion  difficulty  and  confusion  in  the  administration  of 
the  estates  of  deceased  persons.  It  is  very  unfortunate 
that  the  New  York  law  referred  to  had  not  been  literally 
adopted,  excepting  the  necessary  changes.  The  provision 
could  have  been  carried  out  substantially  in  accordance 
with  its  terms,  but  as  it  is  worded  in  the  Oregon  statute  its 
meaning  must  be  construed  widely  different  from  what  its 
language  implies,  otherwise  several  of  the  sections  of  the 
probate  Act  will  necessarially  be  nullified.  Section  1141  of 
the  Code  declares  in  effect  that  no  sale  of  the  property  of  an 
estate  is  valid  unless  made  by  order  of  the  court  or  judge 
thereof,  as  prescribed  in  title  6  of  chapter  15,  unless  other- 
wise provided  in  said  chapter;   and  yet  said  §  281  permits 
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an  execution  to  be  issued  upon  a  judgment  recovered  in 
the  lifetime  of  a  party,  in  the  same  manner  and  with  the 
same  effect  as  if  he  were  still  living,  at  any  time  after  six 
months  from  the  granting  of  letters  testamentary  or  of 
administration  upon  his  estate.  Now  how  can  these  two 
sections  be  harmonized  if  a  sheriff  to  whom  such  an 
execution  is  delivered  is  to  be  permitted  to  sell  the  prop- 
erty of  the  estate  by  virtue  thereof  ? 

Again,  how  can  the  order  of  preference  in  the  payment 
of  claims  against  the  estate  as  provided  by  §  1183  be  main- 
tained in  such  case?  And  again,  what  justice  would  there 
be  in  making  the  executor  or  administrator  personally 
liable  to  each  creditor  included  in  the  order  determining  and 
prescribing  the  amount  of  assets  applicable  to  the  claims 
presented,  as  provided  in  §  1190,  if  the  sheriff  by  virtue  of 
such  execution  could  seize  the  identical  assets  and  apply 
them  to  the  payment  of  a  judgment  which  had  never  been 
presented  .to  the  executor  or  administrator?  At  common 
law  the  judgment  in  such  a  case  had  to  be  reviewed  by  a 
writ  of  scire  facias,  which  stated  that  the  testator  died, 
having  made  the  defendant  his  executor,  or,  in  the  case  of 
an  administrator,  the  death  of  the  intestate,  and  the  grant 
of  administration,  and  it  called  on  the  defendant  to 
show  why  the  plaintiff  could  not  have  execution  of  the 
debt  or  daqiages,  to  be  levied  of  the  goods  and  chattels 
which  were  of  the  testator  or  intestate,  at  the  time  of  his 
death,  in  the  defendant's  hands  to  be  administered.  Pages 
2104,  2105,  Williams  on  Exec.  And,  by  the  common  law, 
the  executor  might  jilead  that  he  had  no  assets,  or  not 
enough  to  satisfy  the  plaintiff  s  demand  after  satisfying 
other  demands  having  a  preference;  and  the  plaintiff 
either  admitted  this  plea,  and  then  could  only  take  judg- 
ment of  assets  when  they  should  thereafter  be  received, 
or  he  took  issue  on  the  plea,  and  then  his  judgment  still 
was  special  as  in  other  cases.  Mills  v.  Thiirsby,  12  How. 
Pr.  391.  Counsel  for  the  respondent  says  that  two  results 
were  effected  by  section  281  and  subdivision  2,  section  276, 
of  the  Oregon  Code:    (1)  To  brush  away  the  Icchnicalilies 
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of  the  common  law  and  allow  the  issuance  of  execution  upon 
the  compliance  with  certain  directions  as  to  form;  and 
(2)  to  place  the  judgment  creditor  in  the  same  position 
and  allow  him  to  realize  upon  his  claim  in  precisely  the 
same  manner  and  with  the  same  effect  as  if  his  debtor  were 
still  living.  I  am  inclined  to  regard  such  a  result  as  far 
more  intolerable  than  an  endurance  of  the  technical  rules 
of  common  law  to  which  the  counsel  refers.  In  Jcwett  v. 
Smith,  12  Mass.  308,  it  was  held  that  a  sheriff  who,  by 
irtue  of  an  execution,  had  seized  goods  which  belonged  to 
the  judgment  debtor,  he  having  died  after  the  issuing  of 
the  execution,  could  not,  by  virtue  thereof,  defend  against 
an  action  of  replevin  brought  against  him  by  the  adminis- 
trator of  the  judgment  debtor,  where  the  estate  proved  to 
be  insolvent.  **To  admit  this  defense,"  said  the  court,  at 
page  310  of  that  case,  **would  be  to  defeat  the  object  of 
the  statute  for  the  distribution  of  insolvent  estates,  which 
is  in  equal  distribution  of  the  estate  of  the  deceased  among 
all  his  creditors."  And  we  could  say  with  equal  cogency 
that  to  admit  the  constructions  of  the  two  sections  referred 
to,  as  claimed  by  the  respondent's  counsel,  would  not  only 
defeat  a  similar  provision  of  our  Code  in  regard  to  the  dis- 
tribution of  estates  of  deceased  persons,  but  would  seri- 
ously affect  several  other  provisions  thereof,  which  are  of 
equal  importance.  These  suggestions,  I  am  aware,  are 
wholly  gratuitous.  That  the  respondent  was  entitled  to 
have  the  execution  issued  cannot  be  successfully  contro- 
verted. The  sections  of  the  Code  referred  to  clearly  author- 
ize the  right,  and  this  court,  in  Knott  v.  8?iaw,  supra,  sanc- 
tioned it. 

We  must  determine,  therefore,  that  the  grounds  of  error 
relied  on  by  the  appellant  are  untenable.  But  it  is  import- 
ant that  it  be  understood  that  our  affirmance  of  the 
decision  of  the  circuit  court  apx)ealed  from  merely  deter- 
mines the  right  to  have  an  execution  issued  in  such  a  case 
requiring  the  sheriff  to  satisfy  the  judgment  out  of  any 
property  in  the  hands  of  the  debtor's  personal  represent- 
atives, heirs,  etc.      In  what  way  the  sheriff  will  be  able  to 
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accomplish  that  end  must  be  reserved  for  consideration 
until  such  time  as  the  question  shall  arise.  Whether  the 
sheriff  has  the  right,  under  the  execution,  to  seize  property 
in  the  hands  of  the  executor,  which  is  being  administered 
upon,  and  apply  it  to  the  payment  of  the  judgment,  is  not 
before  the  court. 

Lord,  J.,  concurring. — The  only  question  here  is,  the 
right  of  the  plaintiff  to  have  an  execution  issue,  and  the 
result  reached  accords  this  right,  as  seems  to  have  been 
held  in  Shaw  v.  Knotty  supra,  but  how  the  execution  may 
be  enforced  against  property  in  the  hands  of  an  admin- 
istrator or  executor  is  a  matter  not  presented  by  this 
record,  and  upon  which  I  refrain  from  expressing  any 
opinion  until  that  phase  of  the  question  shall  come  prop- 
erly before  us,  and  only  then  after  full  discussion. 

I  am  authorized  to  say  that  Strahan,  J.,  concurs  in 
this  view. 

[On  RE-HEABino.— Filed  October  17, 18S9.] 

Thayer,  C.  J. — Upon  the  hearing  of  this  case  we  were 
of  the  opinion  that  the  respondent  was  entitled,  under  the 
statute,  to  have  an  execution  issued  upon  the  judgment 
recovered  against  Ben  Holladay  in  his  lifetime,  and 
ordered  an  affirmance  of  the  decision  of  the  circuit  court 
appealed  from.  In  making  that  order,  however,  we  over- 
looked the  matter  of  the  form  of  the  execution  which  had 
been  issued,  and  which  the  appellant  sought  to  have  set 
aside.  We  supposed  that  the  execution  was  in  the  general 
form  as  prescribed  by  the  Code,  but  discover  now  that  it 
contains  recitals  and  requirements  which  we  think  the 
Code  does  not  authorize.  The  recital  that  the  appellant 
and  Greo.  W.  Weidler,  as  receivers  of  the  court,  held  cer- 
tain of  the  property  of  the  deceased,  and  that  said  Weidler 
was  the  trustee,  and  held  as  such,  or  under  his  control, 
other  property  belonging  to  the  deceased,  including  about 
5,331  shares  of  the  capital  stock  of  the  Willamette  Real 
Estate  Company,  was  improper.  The  court  out  of  which 
the  execution  issued  could  not  have  known  judicially 
the  facts  recited.     Nor  was  it  proper  to  include  in  the 
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execution  the  command  to  the  sheriff  to  satisfy  the  judg- 
ment, etc.,  out  of  the  said  stock  claimed  to  be  so  held. 
The  provision  of  the  Code  to  the  effect  that  notwith- 
standing the  death  of  a  party  after  judgment,  execution 
thereon  may  be  issued  and  executed  in  the  same  manner 
and  with  the  same  effect  as  if  he  were  still  living,  does  not 
authorize  the  judgment  creditor  to  specify  in  the  writ  of 
execution  any  particular  property  out  of  which  the  sheriff 
must  satisfy  it.  The  writ  must  be  issued  against  the  prop 
erty  of  the  judgment  debtor  generally,  requiring  the  sheriff 
to  satisfy  it  out  of  any  property  in  the  hands  of  the 
debtor's  personal  representatives,  heirs,  etc.  The  sheriff 
must  ascertain,  as  in  other  cases,  what  property  is  subject 
to  levy  under  the  writ.  The  death  of  the  judgment  debtor 
since  the  recovery  of  the  judgment,  and  that  six  months 
havie  elapsed  from  the  time  of  granting  of  letters  testa 
mentary  or  of  administration  upon  his  estate,  should,  of 
course,  be  suggested  in  the  2^ce<^W^  for  the  writ,  but  all 
other  parts  of  the  affair  must  be  left  to  the  sheriff.  The 
judgment  creditor,  however,  has  the  right  to  institute 
auxilliary  proceedings  In  such  a  case,  the  same  as  in  any 
other,  to  aid  the  enforcement  of  the  execution,  but  such 
proceedings  cannot  be  taken  until  it  is  ascertained  that 
they  will  be  necessary. 

The  appellant's  counsel  insists  that  no  execution  can 
issue  in  such  a  case  unless  the  judgment  creditor  has  a  lien 
upon  property  belonging  to  the  estate  of  the  deceased, 
and  then  only  as  against  such  property.  But  the  provision 
of  the  Code  referred  to  gives  the  judgment  creditor  the 
right  to  a  general  execution.  It  says  that,  **Notwith- 
standing  the  death  of  a  party  after  judgment,  execution 
.  thereon  against  his  property,  etc.,  may  be  issued  and 
executed  in  the  same  manner  and  with  the  same  effect  as 
if  he  were  still  living."  We  suggested,  however,  in  the 
former  opinion  delivered  in  the  case,  that  said  provision  of 
the  Code  would  have  to  be  construed  with  the  provisions 
of  the  probate  Act  adopted  at  the  same  time,  and  that  it 
was  very  doubtful  whether  the  sheriff,  by  virtue  of  such  a 
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writ,  would  have  a  right  to  interfere  with  the  property 
and  assets  of  an  estate  in  the  hands  of  an  executor  or 
administrator  for  the  purposes  of  being  administered 
upon,  unless  the  judgment  had  become  a  lien  upon  the 
property  or  established  a  paramount  right  against  it.  But 
that  question  has  not  arisen  in  the  case,  and  we  did  not 
attempt  to  determine  it,  further  than  to  indicate  what  our 
views  might  be  should  it  ever  arise.  The  circuit  court 
should  have  required  the  writ  of  execution  issued  to  be 
modified  as  we  have  indicated  herein. 

The  case  will  therefore  be  remanded,  with  directions  to 
amend  the  writ  of  execution  as  suggested.  No  costs  or 
disbursements  will  be  allowed  to  either  party  upon  this 
appeal;  each  party  will  be  required  to  pay  one-half  of  the 
fees  of  the  clerk  of  this  court  chargeable  herein 
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18  6(^2j     W.  K  WALLACE,  Respondent  v.  W.  A.  SCOGGINS, 
^  ^'  '  Appellant. 

Parol  Lease  for  Term  Exceeding  One  Year.— Under  }  785,  snbdlT.  6,  HIir« 
Code,  an  agreement  for  the  leading  of  land  fur  a  longer  period  than  cue  year 
is  void  unlesK  the  same,  or  some  note  or  memorandum  expressing  the  conivlden- 
tion,  be  in  writing  and  subscribed  by  the  party  to  be  charged,  or  his  lawfully 
authorized  agent. 

Parol  Agreement— Part  Performance.— But  where  such  parol  agreement  vas 
made  and  the  same  has  been  partly  performed  it  is  taken  out  of  the  operation  of  the 
statute  of  fhiuds  and  a  court  of  equity  has  power  to  specifically  enforce  the  same. 

Parol  Agreement— Spkcifically  Enforced  in  Equity.— When  the  plaintifl'  partly 
performed  a  parol  agreement  for  a  lease  for  more  than  one  year,  incurred  cxpensei 
and  changed  her  circumstances  and  condition  to  such  an  extent  that  a  refusal  on 
the  part  of  the  defendant  to  perform  such  purol  agreement  would  operate  as  a  fraud 
on  the  plaintiff,  such  agreement  will  be  spcciflcal'y  enforced  in  equity. 

Specific  Pkk form ance— Lease  for  More  than  One  Year.— An  agreement  for  a 
leohc  for  more  than  one  year  is  an  agreement  for  an  "estate  or  interest  in  real 
property."  and,  in  a  proper  case,  may  be  specifically  enforced  in  equity  on  the 
same  terms  and  under  the  like  circumstances  that  any  agreement  ooncemiug 
lands  is  or  may  be  spcciiically  enforced. 

Appeal  from  the  c.'rcuit  court  for  Multnomah  county. 
Williams  (^  Wood,  for  Respondent. 
A,  H,  Tanner,  for  Appellant. 
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Strahan,  J. —This  is  a  suit  in  equity  whereby  the 
plaintiff  seeks  the  specific  performance  of  a  parol  lease  of 
certain  premises  situated  in  the  city  of  Portland.  In  her 
complaint  Ihe  plaintiff,  in  substance,  alleges  that  on  or 
about  July  1,  1888,  the  plaintiff  rented  from  the  defendant 
the  property  in  the  city  of  Portland  known  as  No.  247 
Alder  street,  for  the  term  of  two  years,  at  the  rent  of  forty 
dollars  per  month;  that  about  the  time  said  lease  was 
made,  and  in  pursuance  thereof,  plaintiff  entered  into  the 
possession  of  said  premises;  that  she  cut  and  fitted  expen- 
sive carpets  for  the  house,  painted  certain  portions  of  the 
inside  thereof,  and  expended  a  large  sum  of  money  in 
fitting  up  said  house  to  be  used  as  a  residence  during  said 
two  years;  that  she  purchased  and  placed  in  the  cellar  of 
said  house  a  large  quantity  of  coal  and  wood  for  her 
winter's  supply,  and  that  she  regularly  paid  the  rent  at 
the  end  of  each  month,  and  has  fully  performed  the  con- 
tract of  lease  on  her  part;  but  that  the  said  defendant, 
under  the  pretense  that  said. lease  was  not  in  writing,  com- 
menced a  suit  against  this  plaintiff  before  B.  B.  Tuttle,  a 
justice  of  the  peace  in  Multnomah  county,  for  the  unlawful 
detainer  of  said  premises,  and  prays  that  said  contract  of 
leasing  may  be  specifically  enforced,  etc.  The  answer 
denies  most  of  the  allegations  of  the  complaint.  The  case 
being  at  issue  was  referred  to  Hon.  Raleigh  Stott  to  take 
the  evidence  and  report  the  same,  together  with  his  find 
ings  of  fact  and  law  thereon,  to  the  court.  He  found  the 
facts  to  be  substantially  as  alleged  in  the  complaint;  but 
found  as  a  conclusion  of  law  that  the  renting  was  valid  for 
the  term  of  one  year,  and  therefore,  that  the  plaintiff  had 
an  adequate  defense  to  the  action  of  unlawful  detainer, 
and  he  consequently  reported  for  the  dismissal  of  the  suit. 

Exceptions  were  taken  to  the  report  by  each  of  the  par- 
ties. The  plaintiff  moved  to  confirm  the  report,  except  the 
conclusion  of  law.  The  defendant  moved  to  confirm  all  of 
the  report  except  the  first  finding  of  fact,  which  is  to  the 
effect  that  the  plaintiff  had  rented  the  house  from  the 
defendant  for  the  term  of  two  years  at  a  monthly  rental  of 
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forty  dollars,  for  her  residence.  The  court  below  sus- 
tained the  plaintiff's  exceptions  and  overruled  those  of  the 
defendant,  and  entered  a  decree  specifically  enforcing  said 
contract  against  the  defendant,  from  which  he  appealed  to 
this  court. 

1.  The  first  question  presented  for  our  consideration  is 
one  of  fact.  Did  the  defendant  lease  said  property  to  the 
plaintiff  on  the  terms  alleged  in  the  complaint?  After  a 
careful  reading  and  consideration  of  all  the  evidence  in  the 
case  on  this  subject,  I  think  this  question  must  be 
answered  in  the  affirmative.  The  plaintiff  testifies  to  the 
facts  and  circumstances  intelligently  and  distinctly,  and 
she  is  corroborated  in  her  statements  by  other  evidence. 
In  addition  to  this,  the  facts  and  circumstances  attending 
her  occupancy  tend  very  strongly  to  corroborate  her;  on 
the  other  hand  the  defendant's  denials  are  uncertain  and 
equivocal.  It  is  true  he  makes  the  denial  when  forced  to 
it  by  the  direct  interrogatory  of  his  counsel;  but  when  left 
to  himself  the  inference  becomes  very  strong  that  the 
defendant  bases  his  denial  on  the  fact,  not  that  the  plaintiff 
did  not  enter  into  a  parol  agreement  with  him  for  the  lease 
of  the  premises  for  two  years,  but  on  the  ground  that  the 
lease  was  not  in  writing.  His  remark  to  Mr.  Williams 
was:  **She  didn't  get  a  lease;"  and  on  another  occasion 
he  said:     **  She  had  no  lease  for  the  house." 

2.  But  this  contract  not  being  in  writing,  and  being  for 
a  lease  for  a  term  exceeding  one  year  was,  under  ^'§ 
781,  785,  subdiv.  6,  HilFs  Code,  ineffectual  at  law  to  cre- 
ate such  title  or  interest  as  the  plaintiff  claims  under  it 
But  the  plaintiff  alleges  part  performance  of  said  agree- 
ment on  her  part,  and  relies  upon  that  to  take  the  case  out 
of  the  operation  of  the  statute,  and  to  that  aspect  of  the 
case  our  attention  must  be  directed. 

8.  It  appears  from  the  evidence  that  the  plaintiff,  with 
the  consent  of  the  defendant,  entered  into  the  possession 
of  said  premises  pursuant  to  said  contract  about  the  first 
of  July,  1888,  and  continued  to  reside  there,  without  objec- 
tion from  the  defendant,  until  about  the  month  of  Novem- 
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ber,  during  which  time  she  paid  the  defendant  the  rent 
stipulated  by  said  agreemeltt.  At  the  time,  or  soon  after 
she  took  possession  of  said  premies,  the  plaintiff  caused 
some  shrubbery,  rose  bushes,  and  the  like,  to  be  removed 
to  said  premises  and  planted  in  the  yard;  she  purchased 
some  expensive  carpets  and  had  them  cut  and  put  down  in 
the  rooms;  she  caused  considerable  paper-hanging  and 
painting  to  be  done  about  the  house,  and  enough  coal  and 
wood  to  be  placed  in  the  cellar  to  last  her  during  the  win- 
ter next  ensuing  after  her  occupancy  commenced.  In 
short,  she  did  everything  that  a  tenant  would  have  done 
who  understood  that  his  occupancy  was  for  a  greater 
length  of  time  than  from  month  to  month. 

Do  those  acts,  as  part  performance  of  this  lease,  on 
the  part  of  both  parties  to  it,  entitle  the  plaintiff  to 
have  the  same  specifically  enforced?  I  think  they  do. 
They  are  substantial  on  both  sides,  and  go  to  the  substance 
of  the  contract,  and  it  would  hardly  be  possible. to  restore 
the  plaintiff  to  the  condition  she  was  in  before  the  acts 
were  performed.  Relying  upon  the  terms  of  the  parol 
agreement,  she  incurred  expenses  and  changed  her  cir- 
cumstances and  condition  to  such  an  extent  that  a  refusal 
on  the  part  of  the  defendant  to  perform  operates  as  a  fraud 
on  the  rights  of  the  plaintiff.  As  I  understand  the  rule, 
this  is  such  a  part  performance  of  the  parol  agreement  as 
takes  the  case  out  of  the  operation  of  the  statute  of  frauds. 
Arnello  v.  Edinger,  10  Cal.  150;  Eotchki^s  v.  Downey,  2  Day, 
225;  Wilde  v.  Fox,  1  Rand.  165;  Kidder  v.  Barr,  35  N.  H. 
235;  Eawkins  v.  Hunt,  14  111.  42;  Johnson  v.  Huhhell,  2 
Stockt.  Ch.  332;  Eyre  v.  Eyre,  19  N.  J.  Eq.  102;  Putnam  v. 
Eattey,  24  Iowa,  425;  Kay  v.  Watson,  17  Ohio,  27;  Water- 
man on  Specific  Performance,  §  257. 

4.  Upon  the  argument  counsel  for  the  appellant  insisted 
that  though  we  might  be  satisfied  that  the  parol  agree- 
ment was  made  as  alleged,  and  that  there  had  been  such 
part  performance  as  would  take  the  same  out  of  the  opera- 
tion of  the  statute  of  frauds,  still  this  is  not  the  kind  of  a 
case  in  which  a  court  would  decree  a  specific  performance, 
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and  that  the  plaintiff  must  fail  for  that  reason.  But  in 
this  I  think  the  counsel  is  mistaken.  Pomeroy  on  Specific 
Performance,  §  101,  says:  **As  the  statute  speaks  of  lands 
*or  any  interest  in  or  concerning  them,'  contracts  to  lease 
are  both  included  within  its  terms,  and  are  capable  of  being 
part  performed,  so  as  to  be  taken  out  of  the  ojDeration  of 
the  statute  and  made  enforcible  in  equity.  In  most  of  the 
American  statutes  all  possible  doubt  upon  this  point  has 
been  removed  by  adding  a  clause  to  the  section  concerning 
lands  which  expressly  includes  agreements  to  lease  for  « 
time  not  exceeding  one  year."  This  provision  is  found  in 
our  own  statute-  §  785,  subdiv.  6,  Hill*s  Code;  Taylor's 
Landlord  and  Tenant,  §  82.  But  it  is  useless  to  follow  the 
subject;  the  authorities  are  uniform  in  favor  of  the  rule  I 
have  stated. 

5.  The  finding  of  the  learned  referee,  to  the  effect  that 
plaintiff's  parol  lease  was  good  for  a  year,  and  therefore 
she  had  a  good  legal  defense  to  the  pending  proceedings 
of  unlawful  detainer,  did  not  go  far  enough.  Her  rights 
rest  upon  a  more  substantial  equity  than  a  defense  to  that 
proceeding.  It  is  right  to  have  the  parol  agreement  spe- 
cifically enforced  by  a  decree,  so  that  the  same  shall  be 
fixed  and  certain,  and  that  she  may  not  again  be  subject  to 
be  harassed  and  vexed  by  such  a  petty  proceeding. 

The  decree  of  the  court  below  was  right,  and  the  same 
is  affirmed. 


[Filed  March  5, 1890.1 

STATE    OF   OREGON,    Respondent,   v.    A.    J.  CODY. 

Appellant. 

Mayhem— Evidence  Necessary  to  Convict.— In  order  to  jnstlfy  a  conviction  under 
2  1735,  Oregon  Code  of  Crimes  and  Funii^hnients,  which  provides,  among  otber 
things,  that  "if  any  person  shall  purposely  and  maliciously,  or  In  the  commission  or 
attempt  to  commit  a  felony,  cut,  slit  or  mutilate  the  nose  or  lip,  eto.,  of  another, 
such  person  shall  be  punished  by  imprisonment  in  the  penitentiary  not  less  thsn 
one  nor  more  than  twenty  years."  The  evidence  must  show  beyond  a  retioDAb^^ 
doubt  that  the  accused  did  the  cutting,  slitting  or  mutilation  puri>otieIy,  del^)e^ 
ately  and  designedly,  unless  done  in  the  commission  or  attempt  to  commit  a  felony. 

Mayhem— Case  in  Judgment.— Where  the  accused  in  a  criminal  prosecution  w« 
charged  with  having  purposely  and  maliciously  cut,  slit  and  mutilated  tbe  Up  ^ 
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M.  contrary  to  the  provisions  of  the  section  of  the  Code  above  referred  to,  and  it 
appeared  from  the  evidence  given  at  the  trial  that  in  a  fight  between  the  acetified 
and  M.,  which  arose  out  of  a  sudden  heat  of  passion,  the  tissue  of  the  inner  lining 
of  M.'s  lower  lip  was  lacerated  and  a  piece  thereof  taken  out,  leaving  a  vound 
testified  to  as  being  about  three-fourths  of  an  inch  long,  a  half  of  an  inch  wide, 
and  a  fuarth  of  an  inch  deep,  which  M.  tebtlfied  was  done  by  the  accused  biting 
the  lip  during  the  fight;  that  the  wound  at  the  time  of  the  trial  had  healed  over, 
leaving,  however,  a  visible  scar;  that  the  fight  was  a  hand-to-hand  affair,  in  which 
no  weapons  were  employed;  but  it  did  not  appear  from  the  evidtucc  thai  the 
injury  to  th'*  lip  was  specially  intended,  or  inflicted  otherwise  than  as  incidental  to 
the  fight;  h^d,  that  the  evidence  was  not  sufficient  to  authorize  the  conviction  of 
the  accused  of  the  crime  as  charged  in  the  indictment 
Instructions— Duty  of  Trial  Court.— It  is  the  duty  of  a  trial  court  to  instruct  the 
Jury  in  a  criminal  prosecution,  where  the  oflbnse  charged  necessarily  Includes  a 
lesser  offense,  that  they  have  a  right  to  find  the  accused  guilty  of  the  latter  where 
there  is  a  doubt  as  to  his  guilt  of  the  former;  and  where  it  appears  ftom  the  record 
that  the  instruction  was  not  given  in  such  a  case,  held  (per  Thayer,  C.  J.),  that  It 
was  error  which  the  accused  could  take  advantage  of  upon  appeal  without  having 
Interposed  any  exception;  hdd,  further,  that  the  accused  in  a  criminal  prosecution 
does  not  waive  an  error  committed  by  a  trial  court  in  neglecting  the  performance 
of  a  duty  enjoined  upon  it  by  law,  and  which  it  is  required  to  perform  of  its  own 
motion,  by  his  failing  to  call  the  attention  of  the  court  to  the  fact,  or  by  his  not 
excepting  to  the  matter  of  neglect. 

Appeal  from  a  judgment  of  conviction  of  the  apx)ellant, 
rendered  by  the  circuit  court  for  the  county  of  Multnomah, 
for  an  alleged  crime. 

The  appellant  was  indicted  in  said  court  for  feloniously 
cutting,  slitting  and  mutilating  the  lip  of  one  Josej^h 
Morin.  He  pleaded  not  guilty  to  the  indictment,  was  tried 
thereon  by  jury,  found  guilty  as  charged,  and  sentenced 
to  imprisonment  in  the  penitentiary  of  the  State  for  one 
year.     From  which  sentence  this  appeal  was  taken. 

The  facts  of  the  case  appear  in  the  opinion  of  the  court. 

A,  F.  Sears,  Jr,,  and  F.  D,  Winton,  for  Appellant. 

Henry  E.  McGinn^  District  Attorney,  for  Respondent. 

Thayer,  C.  J. — The  appellant  was  indicted  under  sec- 
tion 1735,  CJode  of  Crimes  and  Punishments,  which  reads 
as  follows:  **If  any  person  shall  purposely  and  mali- 
ciously, or  in  the  commission  or  attempt  to  commit  a  felony, 
cut  or  tear  out  or  disable  the  tongue,  put  out  or  destroy 
the  eye,  cut  or  slit  or  tear  off  an  ear,  cut  or  slit  or  mutilate 
the  nose  or  lip,  or  cut  off  or  disable  the  limb  or  member 
of  another,  such  person,  upon  conviction  thereof,  shall  be 
punished  by  imprisonment  in  the  i)enitentiary  for  not  less 
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than  one  nor  more  than  twenty  years."  A  demurrer  was 
interposed  to  the  indictment,  which  the  circuit  court  over- 
ruled, and  the  appellant  thereupon  pleaded  not  guilty.  A 
trial  was  then  had,  which  resulted  in  the  appellant's  con- 
viction of  the  crime  as  charged;  and  from  which  he  has 
appealed  to  this  court,  and  assigned  several  grounds  of 
error,  upon  which  he  relies  on  the  appeal.  One  of  the 
grounds  is  that  the  evidence  in  the  case  was  not  sufiBcient 
in  law  to  authorize  the  conviction.  This  raises  an  import- 
ant question  for  our  consideration,  involving  a  construc- 
tion of  said  statute. 

It  appears  that  after  the  evidence  was  closed,  the  appel- 
lant's counsel  moved  the  court  that,  upon  all  the  testi- 
mony in  the  case,  it  direct  a  verdict  for  the  appellant,  and 
that  he  be  discharged;  or,  that  the  court  instruct  the  jury 
that  the  appellant  could  not  be  convicted  of  the  crime  of 
mayhem,  for  that  the  evidence  was  insuflBcient  to  justify 
the  same,  and  that  the  indictment  failed  to  charge  any 
facts  constituting  such  offense.  That  the  court  refused  to 
allow  said  motion,  and  to  make  said  order,  or  any  part 
thereof;  and  to  which  the  appellant's  coun'sel  excepted. 
That  the  court,  in  its  instructions  to  the  jury,  among 
others  charged  that  if  a  person  with  the  teeth  should  cut, 
slit  or  mutilate  the  lip  of  another,  that  would  make  it  may- 
hem under  said  section  of  the  statute.  That  that  was  a 
question  of  fact  for  the  jury  to  determine  under  the  law 
and  the  evidence  as  it  had  been  submitted  to  them,  as  to 
whether  or  not  the  appellant  was  guilty  of  the  crime.  To 
this  charge  of  the  court  the  appellant's  counsel  excepted, 
upon  the  ground  that  the  court  failed  to  instruct  the  jury 
that  the  evidence  was  insufficient  to  justify  a  conviction  of 
the  crime  of  mayhem,  attempted  to  be  charged  in  the 
indictment,  and  that  the  facts  therein  stated  failed  to  con- 
stitute such  crime.  The  bill  of  exceptions  purports  to 
contain  all  the  evidence  in  the  case,  and  hence  the  point 
of  the  said  exception  is  fairly  presented.  The  evidence 
shows  that  the  alleged  cutting,  slitting  and  mutilation 
occurred  in  a  fight  between  the  appellant  and  the  said 
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Joseph  Morin,  which  took  place  at  the  Holton  House,  in 
Portland,  on  the  sixteenth  day  of  March,  1889,  the  time 
charged  in  the  indictment  as  the  time  of  the  commission 
of  the  offense.  It  appears  that  said  parties  at  said  time 
were  employes  at  the  Holton  House;  that  appellant  had 
been  employed  there  for  more  than  three  years  as  runner, 
and  that  Morin  had  been  employed  there  about  six  months 
as  a  porter;  that  upon  the  occasion  referred  to  the  appel- 
lant accused  Morin  with  having  slapped  the  bell-boy,  and 
that  the  parties  immediately  engaged  in  the  fight  The  evi- 
dence is  conflicting  as  to  which  of  them  began  it,  each 
claiming  that  the  other  struck  the  first  blow. 

Morin  testified  that  he  came  into  the  office  and  was  sit- 
ting by  the  elevator  talking  to  some  one,  when  the  appel- 
lant called  him  to  the  desk,  where  he  was  writing  a 
message,  and  said  to  him:  '^The  next  time  you  raise  your 
hand  on  that  boy  ril  break  your  neck."  He  replied  that 
he  did  not  raise  his  hand  on  the  boy,  whereupon  the 
appellant  called  him  a  liar  and  struck  him.  The  appellant, 
on  the  other  hand,  testified  that  he  was  writing  a  telegram 
at  the  desk  in  the  office  of  the  hotel,  when  the  boy  came 
to  him  crying  and  said  that  Morin  had  been  beating  him 
again.  That  upon  seeing  Morin,  appellant  asked  him  why 
he  could  not  let  that  boy  alone,  why  he  wanted  to  be  whip- 
ping him  all  the  time;  told  him  that  he  was  not  the  boy's 
boss,  and  had  no  more  right  to  beat  him  than  he  (appel- 
lant) had  a  right  to  beat  him  (Morin),  to  which  the  latter  . 
replied  that  it  was  none  of  his  business,  and  that  he  would 
fight  appellant,  and  thereupon  struck  appellant.  Other 
witnesses  testified  in  regard  to  the  commencement  of  the 
affair,  and  the  most  of  them  corroborated  the  appellant's 
testimony  upon  that  point.  But,  whatever  the  truth  may 
be  in  regard  to  that  fact,  it  is  evident  that  the  parties  very 
hastily  engaged  in  the  contest  on  both  sides;  that  they 
clinched  and  struggled  among  the  baggage  and  tables,  and 
finally  separated  after  Morin  said  he  had  enough  of  it. 
Morin  claimed  in  his  testimony  that  during  the  melee  his 
lip  was  lacerated,  his  thumb  and  one  of  his  fingers  injured, 
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and  one  cheek  bruised,  and  that  it  was  caused  by  the 
appellant  biting  him.  It  seems  that  he  was  very  much 
excited  and  exasperated  at  the  time,  so  much  so  that 
immediately  after  their  separation  he  went  and  got  his 
pistol  and  fired  five  shots  at  the  appellant,  had  a  tussle 
with  other  parties  who  were  attempting  to  wrest  the  pistol 
from  him,  and  ran  off  towards  the  bluffs  ba^k  of  the  city; 
but  he  finally  became  more  composed,  and  returned  and 
gave  himself  up  to  the  police.  The  wound  upon  Morin's 
lip  is  the  only  one  necessary  to  be  considered,  and  its 
importance  is  not  in  consequence  of  its  severity,  but  of  its 
locality. 

Under  the  construction  of  said  section  of  the  Code 
claimed  by  the  counsel  for  the  State,  and  which  seems  to 
have  been  given  to  it  by  the  circuit  court  in  this  case,  a 
wound  inflicted  upon  the  tongue,  lip  or  nose  of  a  person, 
by  whatever  means  occasioned,  would,  if  it  resulted  in  a 
*' cutting"  of  one  of  those  organs,  render  the  party  who 
inflicted  it  guilty  of  a  felony,  which,  if  made  upon  some 
other  part  of  the  person,  although  it  were  far  more  severe, 
would  only  amount  to  assault  and  battery.  The  counsel 
for  the  appellant  strongly  insisted  that  the  injury  to  the 
lip  was  not  caused  by  biting,  but  that  it  evidently  resulted 
from  the  blow  shown  by  the  testimony  to  have  been  struck 
by  appellant  upon  Morin's  mouth  after  he  was  released 
from  appellant's  hold,  claiming  that  the  lip  was  thereby 
necessarily  forced  against  his  own  teeth,  and  that  it  pro- 
duced the  laceration.  But  if  the  injury  had  been  caused 
in  that  way  and  it  thereby  caused  a  cutting  of  the  lip, 
within  the  meaning  of  said  provision  of  the  statute,  the 
same  liability,  so  far  as  I  can  see,  would  attach.  Tlie 
question  therefore  to  be  determined,  relating  to  the  point 
under  consideration,  is  whether  the  injury  to  the  lip  was 
such  a  *•  cutting"  of  it  as  would  render  the  appellant 
answerable  to  the  said  provision. 

I  cannot  understand  how  one  man  engaged  in  a  scuffle 
with  another,  such  as  took  place  between  the  appellant 
and  Morin,  could  manage  to  bite  the  other's  lip;  but  the 
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jury  must  have  so  found,  and  we  are  obliged  to  accept 
their  finding  as  conclusive  of  the  fact.  We  are  not,  how- 
ever, precluded  from  an  inquiry  as  to  the  character  and 
extent  of  the  wound  in  order  to  ascertain  whether  or  not 
it  constituted  mayhem  under  the  statute,  nor  from  de- 
termining the  construction  which  the  statute  should  re- 
ceive. So  far  as  I  can  discover  from  the  evidence  in  the 
case,  the  wound  involved  the  lower  lip,  and  the  appellant's 
counsel  stated  at  the  hearing — ^which  was  not  denied,  as  I 
remember,  by  the  counsel  for  the  State — that  it  was  on  the 
inside  of  the  lip.  But  I  have  not  been  able  to  ascertain 
from  the  testimony,  to  my  satisTfaction,  whether  such  is  the 
fact  or  not,  though  it  might  perhaps  be  so  inferred  from  the 
testimony  of  Max.  M.  Shillock,  a  reporter  on  the  Oregonian, 
who  was  present  when  the  wound  was  dressed.  He  tes- 
tified that  he  received  a  message  to  come  to  the  jail;  that 
Morin  had  given  himself  up;  that  Morin  was  standing  in 
the  police  office;  that  his  hat  was  off,  and  his  face  was  cov- 
ered with  blood,  and  collar  and  necktie  and  shirt  pretty 
much  saturated,  and  his  hands  were  bloody,  and  his  lip; 
there  was  a  clot  of  blood  on  his  lower  lip,  and  a  scar  on 
his  left  cheek,  and  some  scars  on  his  fingers;  did  not  ex- 
amine the  cut  in  the  cheek  very  closely;  watched  Dr.  Rand 
when  he  dressed  the  wound  on  the  lip  afterwards;  it  was 
about  half  an  inch  long;  came  very  nearly  to  the  lower 
edge  of  the  upper  part  of  the  lip,  and  the  outer  skin  was 
taken  off,  and  exposed  the  flesh  for  about  a  quarter  of  an 
inch,  he  should  think.  It  was  pretty  much  covered  with 
blood  when  he  first  saw  him;  it  was  all  clotted  blood  en 
his  lip.  Dr.  Rand,  in  his  testimony  as  a  witness,  testified 
that  the  wound  was  in  the  center  of  the  lip;  thought  it  was 
about  three-quarters  of  an  inch  long,  about  half  an  inch 
wide,  and  about  a  quarter  of  an  inch  thick,  **  just  by  es- 
timation of  it."  It  was  a  raw  cut  or  raw  laceration,  and 
bleeding  quite  profusely;  bled  on  his  clothes,  necktie,  and 
shirt;  and  there  were  a  few  scratches  on  his  face  and  lin- 
gers; should  think  that  there  was  a  piece  gone  out  of  tbu 
lip  of  the  size  ho  before  meutioned. 
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Morin,  in  his  testimony  in  regard  to  the  affair,  stated 
that  he  (appellant)  got  hold  of  his  lip  with  his  teeth  and 
bit  it,  and  bit  a  piece  off  of  it,  **so  when  I  managed  to  push 
him  away  from  me  he  caught  hold  of  my  right  finger.  He 
took  a  part  of  my  lip  away;  the  piece  wets  taken  off  from 
here.  It  has  been  healed  up  again  with  medicine.  The 
lip  has  drawn  up  again,  but  it  shows  disfiguration." 

Henry  Griffin,  a  policeman,  testified  that  he  examined 
the  lip  when  the  doctor  was  dressing  it;  that  it  was  swollen 
and  all  blood,  and  cut  across  the  bottom  of  it;  that  there 
was  a  piece  out  of  the  lip  missing.  James  Barry,  another 
policeman,  testified  that  wfien  Morin  came  to  the  door  at 
the  station  that  night  he'was  bloody  on  his  face,  mouth, 
shirt  and  hands,  very  bloody;  that  **his  lip  looked  like  as 
though  it  was  bit;   looked  like  a  piece  of  raw  beefsteak." 

It  is  difficult  to  obtain  from  this  testimony  an  intelligent 
idea  of  the  nature  and  extent  of  Morin's  wounds,  but  it  is 
obvious  that  they  were  not  serious,  thaugh  the  grotesque 
sight  which,  in  his  unwashed  condition,  he  presented, 
no  doubt  greatly  intensified  the  enormity  of  their 
appearance.  There  was  no  testimony  in  the  case 
showing  that  the  appellant  inflicted  the  injury  through 
a  malicious  design,  or  for  the  purpose  of  disfigur- 
ing Morin's  features.  The  affair  evidently  arose  out 
of  a  sudden  outburst  of  passion  on  the  part  of  the 
appellant  against  Morin,  incited  by  the  latter's  sup- 
posed mistreatment  of  the  bell-boy,  and  of  his  prompt 
resentment  in  return.  It  was  a  contest  for  mastery,  in 
which  each  of  the  combatants  relied  upon  his  own  courage, 
skill  and  prowess.  It  was  not  conducted  in  accordance 
with  conventional  rules  recognized  by  the  popular  pugilists 
of  the  day,  but  in  a  primitive  style — a  manner  which  West- 
em  people  vulgarly  term  a  * 'ground  squabble,"  wherein 
nice  honor  as  to  the  mode  in  which  the  parties  hurt  each 
other  is  not  observed. 

Such  occurrences  are  not  respectable,  but  are  disgrace- 
ful and  demoralizing;  yet  it  is  better  that  they  be  indulged 
in  occasionally  than  that  men  lose  their  grit  and  becomo 
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dudes  and  poltroons.  Where  parties  unfortunately  become 
involved  in  such  broils,  and  one  of  them  receives  an  injury 
to  some  of  the  organs  enumerated  in  said  section  of  the 
Code,  I  do  not  think  that  it  renders  the  party  inflicting  it 
liable  to  the  penalty  which  that  section  imposes,  although 
the  injury  bo  technically  of  the  character  therein  men- 
tioned. I  do  not  believe  that  the  legislature  intended  said 
provision  to  include  cases  arising  under  such  circum- 
stances. It  evidently  had  in  view  a  class  of  cases  in  which 
the  conduct  of  the  parties  was  wanton,  deliberate  and 
cruel.  The  language  of  the  section:  **  If  any  person  shall 
purposely  and  maliciously,  or  in  the  commission  or 
attempt  to  commit  a  felony,"  etc.,  implies  something  more 
than  a  wounding  incidental  to  a  fight.  The  statute  extends 
the  law  of  mayhem,  as  it  existed  at  common  law,  to  other 
subjects,  although  it  does  not  use  the  term  except  in  the 
title  to  the  chapter  of  the  Code  enacted  by  the  legis- 
lature. State  V.  Votoels,  4  Or.  324.  In  that  case  the  court, 
by  Mc Arthur,  J.,  says:  **It  may  not  be  amiss  to  state  that 
this  section  (refen-ing  to  said  §  1735)  is  based  uj^on  the 
English  statute  of  22  and  23  Car.  II,  ch.  1,  commonly 
known  as  the  Coventry  Act,  the  circumstances  which  led 
to  the  passage  of  which  are  recounted  by  Lord  Macaulay's 
Hist.  Eng.,  vol.  1,  8vo.  ed.,  p.  77/' 

The  ''Coventry  Act,"  to  which  the  learned  judge 
referred,  was  enacted  in  consequence  of  an  assault  on  Sir 
John  Coventry  in  the  street,  and  slitting  his  nose,  in 
revenge,  as  was  supposed,  for  some  obnoxious  words 
uttered  by  him  in  parliament.  It  enacted  **that  if  any 
person  shall  of  malice  aforethought  and  by  laying  in  wait, 
unlawfully  cut  or  disable  the  tongue,  put  out  an  eye,  slit 
the  nose,  cut  off  the  nose  or  lip,  or  cut  off  or  disable  any 
limb  or  member  of  any  other  person  with  intent  to  maim 
or  disfigure  him,  such  person,  etc.,  shall  be  guilty  of 
felony,"  etc.  The  circumstances  which  led  to  the  passage 
of  the  Act  and  its  language  show  conclusively  the  reason 
and  purpose  of  its  adoption  and  the  nature  and  character 
of  offense  which  it  was  intended  to  declare  a  felony  and 

XVIII.  Or.~33. 
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punish  as  such;  and  if  the  section  of  the  Code  was  based 
upon  that  Act,  as  suggested  in  State  v.  VoivelSj  as  it 
undoubtedly  was,  or  upon  a  similar  Act  of  parliament 
passed  subsequently  thereto,  then  our  conclusion  that  it 
was  intended  to  apply  to  a  class  of  cases  in  which  the 
conduct  of  the  parties  was  wanton,  deliberate  and  cruel, 
must  be  correct.  Again,  the  word  **cut"  was  used  in  the 
same  construction  in  said  Coventry  Act  and  in  English 
st^atutes  upon  the  subject  passed  subsequently  as  it  is  used 
in  said  section  of  the  Code,  and  had  received  a  legal  con- 
struction long  prior  to  the  adoption  of  the  section  by  the 
legislature  of  this  State.  It  meant  a  wound  made  with  a 
sharp  instrument. 

Bishop,  in  his  work  on  Statutory  Crimes,  §  315,  2d 
ed.,  says:  **  Where  the  words  cut  or  stab  are  used,  as  in 
the  before -mentioned  English  statutes,  they  relate  only  to 
such  wounds  as  are  made  by  an  instrument  capable  of 
stabbing  or  cutting,  stabbing  being  properly  a  wounding 
with  a  pointed  instrument,  and  cutting  being  a  wounding 
with  an  instrument  having  a  sharp  edge.  And  if  the 
indictment  be  for  cutting,  evidence  of  a  stab  will  not  sup- 
port the  charge;  for,  as  the  statute  uses  the  words  in  the 
alternate,  stab  or  cut,  so  as  to  distinguish  them,  the  dis- 
tinction must  be  attended  to  in  the  indictment.  Yet  cutting 
or  stabbing  need  not  have  been  the  purpose  for  wliich  the 
instrument  was  manufactured.  For  example,  a  blow  from 
the  sharp  claw  of  a  hammer,  or  the  sharpened  point  of  an 
iron  crow,  may  inflict  a  cut;  but  not  from  the  blunt  end  of 
a  hammer  or  from  a  square  iron  bar.  producing  a  contused 
or  lacerated  gash,  or  from  the  scabbard  of  a  sword,  or 
from  the  handle  of  a  windlass.  '*  It  was  held  in  New  Jersey 
that  if  the  nose  is  bitten  off  it  is  cut  off — a  conclusion  not 
in  accord  with  the  English  doctrine.  Under  1  Jac.  1,  c.  8, 
§  2,  employing  the  words  **stab  or  thrust  any  person," 
Hawkins  says:  **The  killing  of  a  man  with  a  hammer  or 
such  like  instrument,  which  cannot  come  properly  under 
the  words  *  thrust  or  stab,'  is  not  a  killing  within  the 
statute.'*    I  refer  to  the  latter  matter  not  so  much  for  the 
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purpose  "of  claiming  that  the  construction  by  the  English 
courts  of  the  word  cut,  as  used  in  the  English  statutes 
referred  to,  should  be  adopted  in  the  construction  of  the 
said  provision  of  our  Code,  but  to  show  that  such  statutes 
are  only  intended  to  include  cases  where  the  act  was  done 
deliberately  and  intentionally.  Using  a  sharp  instrument 
to  effect  the  cutting  would  imply  intention  and  delibera- 
tion, which  must  be  shown  in  some  manner  in  order  to 
authorize  a  conviction.  This  question  was  fully  discussed 
in  Godfrey  v.  TJie  People,  63  N.  Y.  207.  That  case  arose 
under  the  statute  of  that  State  upon  the  subject  of  may 
hem,  which  is  perhaps  more  pronounced  in  requiring 
deliberation  them  our  Code,  though  much  of  the  reasoning 
of  the  learned  court  applies  to  it  with  the  same  force  that 
it  does  to  the  New  York  statute.  The  evidence  there 
tended  to  show  that  the  accused  and  the  complainant  had 
been  playing  cards  together  and  got  into  a  quarrel  over 
the  game,  which  resulted  in  a  fight.  The  parties,  fclosed, 
and  during  the  struggle  the  accused  bit  off  a  piece  of  com- 
plainant's ear.  Miller,  J.,  in  delivering  the  opinion  of  the 
court,  at  page  211  of  the  case,  says:  **If  the  offense  was 
committed  within  the  meaning  of  the  statute,  it  must  have 
been  done  *on  purpose'  as  well  as  with  a  'premeditated 
design.'  There  is  no  real  ground  for  claiming  that  there 
was  premeditation  and  a  purpose  existing  at  any  time 
during  the  progress  of  the  conflict,  when  the  passions  of 
both  parties  were  aroused,  and  there  was  no  time  or 
opportunity  for  reflection  or  deliberation.  Such  an 
assumption  would  be  contrary  tx)  the  natural  inferences  to 
be  drawn  from  the  circumstances  and  the  situation  of  the 
parties  at  the  time,  and  looking  at  them  it  cannot  be  fairly 
claimed  that  the  prisoner  intended  to  commit  the  offense 
of  which  he  was  convicted. 

**An  argument  is  made  by  the  learned  counsel  for  the 
prosecution,  to  the  effect  that  the  doctrine  of  instantaneous 
malice  under  the  old  law  of  murder  is  applicable,  and  that 
the  definition  of  premeditation  as  applied  to  such  a  case 
may  be  invoked.     I  cannot  concur  in  this  view.      In  cases 
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of  homicide  where  the  offense  is  committed  by  means  of 
weapons  or  by  the  use  of  violence  sufficient  to  produce 
death,  such  a  rule  might  well  be  applied,  because  every 
circumstance  tends  to  show  that  the  result  was  intended. 
But  this  differs  widely  from  a  case  of  simple  assault  and 
battery,  where  there  was  a  hand-to-hand  fight,  without  any 
weapon  which  could  be  used  to  maim  or  disable,  and  every 
intendment  is  against  any  such  purpose.  Another  answer 
to  this  position  is  that  the  statute  of  mayhem  in  England, 
as  well  as  in  this  State,  was  evidently  intended  to  provide 
for  cases  where  there  was  an  antecedent  and  secret  pur- 
pose to  commit  the  act,  and  not  for  casual  and  sudden 
affrays  where  the  act  was  done  in  the  heat  of  the  strife  and 
with  no  direct  evidence  of  any  such  intention."  In  Tally  y. 
The  People,  67  N.  Y.  15,  a  case  of  mayhem  by  biting  the 
complainant's  thumb  so  as  to  permanently  disable  it,  the 
court  held  that  the  evidence  was  sufficient  to  authorize  the 
submission  of  the  case  to  the  jury.  But  there  the  evidence 
tended  to  show  that  the  complainant  was  riding  in  a  street 
car;  that  the  accused  got  into  the  car  and  was  put  off  by 
the  conductor  for  not  paying  his  fare;  that  he  got  on  again 
and  forced  his  way  into  the  car,  exclaiming  as  he  did  so> 
**Let  me  in  till  I  eat  somebody."  After  getting  in  he 
caught  hold  of  the  conductor  and  bit  his  thumb.  Com- 
plainant requested  him  to  be  quiet,  as  there  were  ladies  in 
the  car,  and  they  both  sat  down.  After  a  few  moments 
the  accused  sprang  up  and  struck  complainant,  and  as 
the  latter  arose,  seized  his  nose  with  his  teeth;  complain- 
ant put  up  his  hand  to  protect  his  face,  when  the  accused 
caught  his  thumb  in  his  mouth  and  began  to  chew  it  and 
continued  so  to  do  until  he  was  forced  from  the  car  by  the 
other  passengers,  hanging  on  to  the  thumb  until  he 
reached  the  platform.  In  the  latter  case  the  jury  were 
justified  in  finding  not  only  that  the  act  was  done  '*pnr- 
posely  and  maliciously,"  but  by  ** premeditated  design,  - 
as  there  was  direct  testimony  tending  to  prove  both  facts. 
It  devolved  upon  the  prosecution  in  the  case  under  con- 
sideration to  prove  beyond  a  reasonable  doubt  that  the 
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appellant  purposely  and  maliciously,  or  in  the  commission 
or  attempt  to  commit  a  felony,  cut  the  lip  of  the  said  Morin. 
It  is  not  pretended  that  the  wounding  of  the  lip  was  done 
under  any  such  circumstances,  nor  does  the  proof  show 
that  it  constituted  an  offense  within  the  meaning  of  said 
section  of  the  Code,  if  done  by  biting,  as  the  jury  seem  to 
have  found,  any  more  than  if  it  had  been  done  by  gouging 
with  the  thumb  nail  or  by  a  blow  of  the  fist.  The  hurt,  so 
far  as  I  can  discover  from  the  testimony,  was  a  laceration 
of  the  tissue  which  lines  the  inner  side  of  the  lower  lip, 
and  of  a  nature  liable  to  have  been  caused  by  various 
means.  According  to  the  testimony  of  Morin  himself,  it 
has  since  healed  over;  and  to  adjudge  it  mayhem,  in  view 
of  all  the  surroundings,  would  be  making  a  felony  t)ut  of  a 
comiiaratively  trifling  matter.  The  punishment  which  the 
law  attaches  to  that  character  of  crimes  negatives  the 
idea  that  the  legislature  intended  that  a  scratch  or  gouge 
of  that  kind,  received  in  a  fight  in  which  no  artificial 
weapons  were  employed,  should  constitute  so  grave  an 
offense.  The  appellant  may  have  been  guilty  of  an 
aggravated  assault  and  battery,  but  to  sentence  him  to  the 
penitentiary  for  an  act  which  was  done,  as  said  in  Godfrey 
V.  The  People,  supra,  **  where  there  was  a  hand-to-hand 
fight,  without  any  weapons  which  could  be  used  to  maim 
or  disable,  and  every  intendment  was  against  any  such 
purpose,"  would  be  inflicting  punishment  disproportionate 
to  the  offense.  I  do  not  mean  to  be  understood  as  holding 
that  the  crime  of  mayham,  under  the  statute,  cannot  be 
committed  without  the  use  of  a  knife  or  some  similar 
weapon.  The  employment  of  any  direct  means  in  the 
accomplishment  of  either  of  the  results  mentioned  in  said 
section  of  the  Code,  if  made  use  of  for  that  purpose,  would 
be  sufiicient.  The  use  of  a  weapon  might  not  render  the 
wound  inflicted  any  more  serious  or  painful  to  the  party 
than  if  it  were  inflicted  by  the  use  of  some  of  the  physical 
organs.  But  a  resort  to  a  weapon  under  such  circum 
stances  would  afford  grounds  for  an  inference  that  the  act 
was  done  purposely  and  designedly. 
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The  appellant's  counsel  assigned  as  another  ground  of 
error  the  failure  of  the  circuit  court  to  instruct  the  juty 
that  they  were  authorized  to  find  the  appellant  guilty  cf 
any  other  offense  than  that  charged  in  the  indictment,  the 
commission  of  which  was  included  in  the  one  so  charged. 
The  counsel  for  the  State  insists  that  the  court  did  not  err 
in  that  respect,  as  the  appellant's  counsel  neglected  to  re- 
quest such  an  instruction.  The  circuit  court  instructed 
the  jury  generally  upon  the  law  of  the  case,  so  far  as  it 
related  to  their  finding  the  defendant  guilty  or  not  guilty 
of  the  crime  charged.  After  having  instructed  them  what 
would  constitute  mayhem  as  before  mentioned,  the  court 
further  instructed  that  it  was  necessary  that  the  State 
should  make  out  the  proof  beyond  a  reasonable  doubt 
That  it  was  necessary,  also,  in  order  to  constitute  the 
crime,  that  the  act  should  have  been  done  purposely  and 
maliciously  with  the  teeth,  and  that  the  lip  of  Joseph 
Morin  should  have  been  cut,  slit  or  mutilated  by  the  ap- 
pellant in  order  to  make'  out  the  crime.  That  if  they 
found  that  his  lip  had  been  cut  or  injured,  but  were  in 
doubt  as  to  how  it  was  done,  or  if  they  should  find  that  it 
was  done  by  accident  or  by  merely  striking  him  with  his 
fist  or  with  some  instrument  other  than  his  teeth,  then  the 
appellant  would  not  be  guilty  of  the  crime  with  which  he 
was  charged  in  the  indictment;  that  the  State  must  estab- 
lish satisfactorily  that  the  appellant  with  his  teeth  pur- 
posely and  maliciously  cut,  slit  and  mutilated  the  hp  of 
the  prosecuting  witness,  Joseph  Morin.  That  that  was 
the  charge  in  the  indictment;  that  if  they  were  not  satisfied 
beyond  a  reasonable  doubt  that  the  appellant  committed 
the  crime  by  doing  the  acts  alleged  in  the  indictment  as 
had  been  explained  to  them  under  the  law,  then  they  could 
not  find  the  appellant  guilty,  etc.  That  on  the  other  hand, 
if  they  were  satisfied  beyond  a  reasonable  doubt  that  the 
appellant  with  his  teeth  purposely  and  maliciously  did  the 
acts  charged,  with  the  intent  to  maim  and  disfigure  the 
said  Morin,  then  they  should  find  the  appellant  guilty  as 
charged  in  the  indictment. 
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This  instruction  was  not  authorized  by  the  evidence  in 
the  case,  as  there  was  no  proof  whatever  that  the  appel- 
lant slit  or  mutilated  Morin's  lip,  and  not  sufficient  evidence 
that  he  cut  it  purposely  and  maliciously.  To  slit,  ac- 
Qording  to  Webster,  is  to  cut  lengthwise;  to  cut  into  long 
pieces  or  strips;  to  cut  or  make  a  long  fissure;  to  cut  in 
general;  to  rend;  to  split;  and  to  mutilate  is  to  cut  off  a 
limb  or  essential  part  of  the  body;  and  the  latter  term,  in 
criminal  law,  is,  according  to  Bouvier,  to  deprive  a  man  of 
the  use  of  any  of  those  limbs  which  may  be  useful  to  him  in 
fight.  There  is  no  pretense  that  the  lip  in  question  was 
cut  into  long  pieces  or  strips,  or  rended  or  split,  or  cut  off; 
and  the  instruction,  as  given,  presented  to  the  jury  only 
one  of  two  alternatives,  either  to  find  the  appellant  guilty 
or  not  guilty  of  the  crime  charged  in  the  indictment. 
The  jury  had  the  right,  under  section  1383,  Criminal 
Code,  to  find  him  guilty  of  any  crime,  the  commission  of 
which  was  necessarily  included  in  that  with  which  he  was 
charged,  or  of  an  attempt  to  commit  such  crime;  and  sec- 
tion 1359,  Criminal  Code,  provides  that  **when  it  appears 
that  the  defendant  has  committed  a  crime,  and  there  is 
reasonable  ground  of  doubt  in  which  of  the  two  or  more 
degrees  he  is  guilty,  he  can  be  convicted  of  the  lowest  of 
those  degrees  only." 

The  jury  in  this  case  may  have  understood  that  they  had 
the  right  to  find  the  appellant  guilty  of  a  looser  offense 
than  that  charged  in  the  indictment,  though  I  think  it 
exceedingly  doubtful  whether  they  did  so  understand.  It 
was  therefore  highly  important  to  the  proper  administra- 
tion of  justice  that  the  court  inform  them  in  regard  to  that 
matter.  But  whether  it  was  error  of  the  court  in  failing 
to  give  such  an  instruction  when  the  appellant's  counsel 
neglected  to  request  it  is  the  particular  point  for  deter- 
mination. 

Trial  courts  in  many  matters  have  a  duty  to  perform  of- 
their  own  motion.  For  instance,  it  would  be  error  on  the 
part  of  such  court  to  permit  a  petit  jury  to  return  a  verdict 
in  a  case  of  felony  in  the  absence  of  the  accused,  and  it 
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would  also  be  error  for  the  court  to  pass  sentence  upon 
him  after  conviction  without  putting  the  formal  question 
as  to  whether  he  had  anything  to  say  why  the  sentence  of 
the  law  should  not  be  pronounced  against  him;  and  in 
People  V.  Murray,  40  N.  W.  Rep.  29,  the  supreme  court  of 
Michigan,  in  a  late  decision,  held  that  without  any  request 
from  counsel,  it  was  the  duty  of  the  judge  of  the  circuit 
court  to  see  that  a  case  was  fairly  submitted  to  the  jury. 
The  court,  by  Sherwood,  C.  J.,  there  said:  ** While  this 
court  cannot  reverse  a  judgment  or  set  aside  a  verdict  upon 
a  review  of  the  facts,  when  such  facts  have  been  properly 
submitted  to  a  jury,  and  will  not  ordinarily  depart  from 
such  rules  of  practice  as  have  been  adopted  as  the  results 
of  the  highest  experience,  yet  under  the  general  superin- 
tending power  and  control  over  all  inferior  courts  and 
their  i)roceedings,  given  under  the  appellate  jurisdiction 
of  this  court,  I  have  no  doubt,  in  a  criminal  case,  upon  a 
review  of  all  the  proceedings  had  which  have  resulted  in 
the  conviction  of  a  respondent,  if  the  court  can  see  that  a 
fair  trial  has  not  been  had,  and  it  is  made  manifest  that 
injustice  has  been  done,  it  then  becomes  the  imperative 
duty  of  the  court,  with  or  without  objections  and  excep- 
tions by  the  respondent's  counsel,  to  set  aside  such  proceed- 
ings and  order  a  new  trial,  and  we  think  the  present 
presents  such  a  case.  *  *  *  The  respondent  was  sworn, 
and  some  of  his  testimony  contradicted  the  people's  wit- 
nesses, yet  no  charge  was  made  stating  what  weight  the 
jury  might  give  to  his  testimony.  Witliout  any  requests 
from  counsel,  it  is  the  duty  of  the  circuit  judge  to  see  to  it 
that  the  case  goes  to  the  jury  in  a  clear  and  intelligent  man- 
ner, so  that  they  may  have  a  clear  and  correct  under- 
standing of  what  it  is  they  are  to  decide;  and  he  shall  state 
to  them  the  law  fully  applicable  to  the  facts.  Especially 
is  this  his  duty  in  a  criminal  case.  *  ♦  *  Too  much 
reliance  is  often  placed  upon  counsel  by  the  court  in  this 
respect  for  requests;  but  this  should  not  be  done.  The 
court  must  do  its  duty  in  a  criminal  case,  whether  counsel 
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do  SO  or  not.     It  is  to  the  court  that  the  accused  has  a 
right  to  look  to  see  that  he  has  a  fair  trial." 

This  view  accords  entirely  with  my  own  idea  regarding 
the  duties  of  courts  of  justice  charged  with  the  adminis- 
tration of  criminal  law.  The  Constitution  guarantees  to 
the  accused  in  criminal  prosecutions  the  right  to  a  fair  and 
impartial  trial,  and  the  duty  of  enforcing  that  guarantee 
is  committed  to  the  judicial  branch  of  government;  and  no 
department  of  the  government  has  power  to  deprive  the 
accused  of  such  right.  Nor  can  the  latter  alienate  or 
waive  it.  In  Canccmi  v.  The  People^  18  N.  Y.,  in  a  trial  for 
murder,  one  of  the  jurors  was  withdrawn  under  a  stipula- 
tion of  the  prisoner  consenting  thereto,  and  also  that,  by 
the  record,  the  case  should  appear  to  have  been  tried  by 
twelve  jurors;  it  was  held  by  the  court  of  appeals  that  a 
conviction  by  the  remaining  eleven  was  erroneous.  The 
court  there  says:  '^Criminal  prosecutions  involve  public 
wrongs,  a  breach  and  violation  of  public  rights  and  duties, 
which  affect  *the  whole  community  considered  as  a  com- 
munity in  its  social  and  aggregate  capacity.*  3  Bl.  Com., 
2d  ed.,  45.  The  end  they  have  in  view  is  the  prevention 
of  similar  offenses,  not  atonement  or  expiation  for  crime 
committed.  Id.  11.  The  penalties  or  punishments  for  the 
enforcement  of  which  they  are  a  means  to  the  end,  are  not 
within  the  discretion  or  control  of  the  parties  accused;  for 
no  one  has  a  right,  by  his  own  voluntary  act,  to  surrender 
his  liberty  or  part  with  his  life."    Pages  136,  137. 

The  Constitution  of  this  State  provides  that  in  all  crimi- 
nal cases  whatever,  the  jury  shall  have  the  right  to  deter- 
mine the  law  and  the  facts,  under  the  direction  of  the  court 
as  to  the  law,  and  the  right  of  a  new  trial,  as  in  civil  cases, 
and  it  requires  the  judge  of  every  court,  before  entering 
upon  the  discharge  of  the  duties  of  his  office,  that  he  will 
support  that  fundamental  law  upon  which  all  the  institu- 
tions of  the  government  are  built.  How  can  a  trial  court 
neglect  to  direct  a  jury  as  to  the  law  applicable  in  such 
cases  consistently  with  the  discharge  of  its  duty  ?  The  jury 
must  take  as  their  guide  in  their  deliberations  the  law  as 
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laid  down  by  the  court,  which  is  an  important  means  for 
securing  to  the  accused  a  fair  trial  and  just  decision.  In 
Lang  et  al,  v.  State^  1  S.  W.  Rep.  319,  a  Tennessee  case,  the 
court  says:  *' In  all  criminal  prosecutions  the  accused  is 
entitled  to  a  full,  fair  and  plain  statement  by  the  court  to 
the  jury  of  the  law  applicable  to  his  case;"  and  in  State  v. 
Banks,  73  Mo.  592,  the  majority  of  the  court  held  that  it 
was  the  duty  of  the  trial  court  in  criminal  cases  to  give 
correct  instructions  covering  the  whole  law  arising  on  the 
facts,  whether  such  instructions  were  asked  or  not,  and 
such  has  been  the  uniform  rule  of  decision  of  the  courts  of 
that  State  for  the  past  half  century.  In  the  latter  case 
Mr.  Justice  Norton  dissented,  stating  as  the  grounds 
thereof  the  following:  "Whether  error  was  or  not  com- 
mitted by  the  trial  court  in  not  instructing  the  jury  as  to 
sonie  lower  grade  of  homicide  than  murder  in  the  first 
degree  (which  was  the  point  the  trial  court  had  failed  to 
instruct  upon)  was  a  matter  of  exception,  and  as  the 
attention  of  the  trial  court  was  not  pointedly  and  specific- 
ally called  to  the  alleged  error,  either  in  the  motion  for  a 
new  trial  op  in  arrest  of  judgment,  it  cannot  be  raised 
in  this  court  for  the  first  time;  and  we  have  no  power 
to  reverse  a  judgment  in  a  matter  of  alleged  error  not 
excepted  to  in  the  trial  court  and  to  which  the  attention 
of  said  court  was  not  called." 

According  to  this  view  of  the  question  the  learned  judge 
would  seem  to  attach  more  importance  to  technical  rules 
of  practice  than  to  the  obligations  imposed  by  the  funda- 
mental law.  The  reason  for  his  dissent  was  in  effect  that 
the  accused  should  be  precluded  from  alleging  error  on 
account  of  the  neglect  of  the  trial  court  to  give  proper 
instructions  to  the  jury  because  he  failed  to  point  out  its 
neglect  in  that  particular.  If  the  reason  were  a  valid  one, 
it  must  be  upon  the  ground  that  the  accused,  by  his  failure 
to  point  out  such  neglect  of  the  court,  waived  the  error;  at 
least  I  cannot  discover  any  other  ground  upon  which  it 
can  be  based.  The  waiver  of  a  legal  right  in  the  trial  of  a 
civil  action  may  properly  be  maintained.     The  doctrine  of 
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waiver  depends  upon  the  maxim  consensus  tollit  errorum, 
and  it  may  consistently  be  resorted  to  and  enforced  in  civil 
cases,  as  the  parties  in  such  cases  are  free  to  act,  and 
their  consent  only  affects  individual  rights.  But  in  crim- 
inal prosecutions  the  accused  is  proceeded  against  on 
behalf  of  the  State,  to  be  dealt  by  in  accordance  with  the 
law,  which  is  the  only  warrant  for  the  proceeding.  His 
attendance  in  court  in  that  case  is  enforced;  he  is  there  by 
compulsion  to  do  and  receive  whatever  the  court  may  deem 
proper,  under  the  rules  of  law,  to  inflict  upon  him.  He  is 
entitled  to  the  benefit  of  certain  reserved  rights,  but  is  not 
authorized  to  consent  to  anything  beyond  formal  matters. 
or  which  subserve  his  interest.  Nor  is  the  court  justified 
in  acting  upon  the  consent  of  the  accused  in  any  matter 
affecting  his  right  to  a  fair  and  impartial  trial.  The  law 
marks  out  the  line  which  the  court  is  required  to  pursue, 
and  if  it  deviate  therefrom  in  any  particular  which  might 
operate  prejudicially  to  the  accused,  it  is  no  excuse  to 
claim  that  he  consented  thereto  or  waived  his  right  to 
challenge  the  irregularity. 

I  do  not  see  how  it  can  be  maintained  that  the  appellant 
in  this  case,  or  the  accused  in  State  v.  Banks,  supra,  was  re- 
quired to  except  to  the  omission  of  the  trial  court  to  instruct 
the  jury  fully  upon  the  law  applicable  to  the  case,  in  order 
to  enable  him  to  take  advantage  of  such  omission  upon 
appeal,  if  the  accused  in  Cancemi  v.  The  People,  supra,  were 
entitled  to  claim  error  on  account  of  being  tried  by  a  jury 
composed  of  only  eleven  jurymen,  when  he  expressly  con- 
sented to  it.  If  a  party  charged  with  a  public  offense  may 
consent  to  a  waiver  of  one  of  the  immunities  which  the 
Constitution  of  the  government  throws  around  him  to 
insui^  a  fair  and  impartial  trial  of  the  case,  I  do  not  see 
why  he  could  not  dispense  with  them  all.  Of  course,  there 
are  a  number  of  rights  the  accused  is  entitled  to  which 
must  be  demanded  by  him  before  the  court  can  know  that 
he  desires  the  benefit  of  them.  The  right  to  have  com- 
pulsory process  for  obtaining  witnesses  in  his  favor 
belongs  to  that  class.    The  accused  must  ishow  in  such 
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case  that  the  demand  was  made  to  the  court  before  he  can 
claim  that  the  right  has  been  denied  him.  But  where  the 
court  fails  to  discharge  a  specific  duty  of  its  own,  which  it 
is  required  to  perform  of  its  own  motitm  and  which  may 
operate  to  the  prejudice  of  the  accused,  I  do  not  think  it 
can  be  claimed  that  the  latter  waived  its  performance  by 
neglecting  to  interpose  an  objection  or  to  call  the  attention 
of  the  court  ** pointedly  and  specifically'*  to  the  fact.  The 
accused  could  not  give  his  consent  in  advance  that  the 
court  might  neglect  the  duty,  and  I  do  not  see,  therefore, 
any  reason  for  claiming  that  he  could  thereafter  ratify  it 
The  weight  of  authority,  estimated  by  the  number  of 
decisions,  may  be  against  the  view  here  indicated,  but  I 
think  it  is  correct  in  principle.  When  the  offense  charged 
includes  a  lesser  offense,  and  there  is  any  question  as  to 
the  accused  being  guilty  of  the  greater,  it  is  highly 
essential  that  the  trial  court  instruct  the  jury  in  regard  to 
their  right  to  find  him  guilty  of  the  lesser  one,  in  order 
that  he  may  have  the  benefit  of  any  reasonable  doubt  in 
the  premises. 

The  importance  of  such  an  instruction  was  exemjilified 
in  this  case.  The  jury  evidently  believed  that  the  appel- 
lant was  guilty  of  an  act  for  which  he  should  be  punished; 
but,  as  I  would  infer  from  their  recommending  him  to  the 
mercy  of  the  court,  they  were  reluctant  to  find  him  guilty 
of  the  crime  as  charged  in  the  indictment.  He  could  very 
properly  have  been  convicted  under  the  evidence  of  assault 
and  battery  which,  according  to  my  view,  was  the  highest 
grade  of  offense  he  committed,  and  I  think  it  highly  prob- 
able that  if  the  trial  court  had  given  the  jury  the  instruc- 
tions suggested,  they  would  have  found  him  guilty  of  that 
offense,  instead  of  finding  him  guilty  of  one  of  the  degree 
of  felony.  There  is  no  good  purpose  to  be  served  in 
attempting  to  rush  mjen  into  the  penitentiary  on  account  of 
matters  growing  out  of  ordinary  broils,  which  are  liable  to 
occur  between  good  citizens.  Such  affairs  are  to  be  deplored, 
but  community  will  never  become  free  from  them  so  long 
as  men  possess  temper  and  combativeness,   and  are  in 
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such  juxtaposition  that  their  interests  and  passions  collide. 
Several  other  questions  are  presented  in  the  bill  of  excep- 
tions, but  it  is  not  necessary  to  consider  them. 

The  judgment  appealed  from  should  be  reversed  and  the 
case  remanded  to  the  circuit  court  for  a  new  trial. 

Lord,  J.,  dissenting. — It  will  be  my  effort  to  submit  my 
views  briefly,  as  they  can  serve  no  other  purpose  than  to 
furnish  the  reasons  for  my  dissent.  The  main  point  upon 
which  the  case  is  decided  was  suggested  in  the  brief, 
but  not  argued,  and  is  to  the  effect  that  the  evidence  does 
not  warrant  the  verdict,  or  is  insufficient  to  constitute 
proof  of  mayhem.  It  is  based  on  the  theory  that  the  evi- 
dence only  shows  a  mutual  altercation  or  quarrel,  suddenly 
developed  into  a  fight,  during  the  heat  and  excitement  of 
which  the  defendant  bit  out  a  piece  of  the  under  lip  of  one 
Morin.  The  opinion  admits  that  the  offense  may  be  com- 
mitted as  charged,  but  affirms,  as  a  matter  of  law,  that  the 
evidence  does  not  show  that  it  was  purposely  or  mali- 
ciously done,  because  it  was  done  or  committed  during  the 
progress  of  a  fight,  suddenly  precipitated,  and  in  the  heat 
and  excitement  of  passion,  when  the  defendant  was 
incapable  of  forming  a  puipose  or  acting  from  motives  of 
malice,  and  therefore  there  is  wanting  an  essential  ingre- 
dient to  constitute  the  offense  charged. 

For  the  purpose  of  this  case  only,  I  am  willing  to  accept 
the  view  th^it  an  injury  of  the  character  charged,  committed 
on  a  person  during  the  heat  of  a  fight,  not  deliberately  or 
purposely  sought  and  forced  on  the  other  without  his  con- 
sent and  against  his  protest,  will  not  constitute  sufficient 
proof  of  mayhem,  and  is  conclusive  of  this  case.  As  all 
questions  of  fact  belong  exclusively  the  jury,  the  court 
cannot  invade  its  province  except  Uo  examine  it  for  the 
purpose  of  ascertaining  whether  there  is  any  evidence  or 
such  a  defect  in  it  as  the  law  declares  will  not  warrant  a 
verdict  of  guilty.  But,  if  there  is  any  evidence  tending  to 
show  there  was  matter  material  for  the  jury  to  consider, 
although  different  men  might  disagree  as  to  the  conclu- 
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sions  to  be  drawn  from  it,  evidence  that  tended  to  show 
that  the  defendant  did  not  act  from  sudden  heat  of  passion, 
whether  weak  or  strong,  but  that  he  deliberately  and  pur- 
posely forced  a  fight  on  the  other  against  his  will  and 
l^rotest,  and  in  the  course  of  which  he  perpetrated  the 
crime  of  mayhem,  although  there  may  be  other  evidence 
tanding  to  contradict  it,  the  material  facts  involved  in  the 
issue  are  controverted  and  the  inferences  to  be  drawn  from 
them  are  uncertain  and  disputed,  and  are  exclusively  for  the 
jury.  A  motion  of  this  character  is  said  to  be  equivalent 
to  a  demurrer  to  evidence,  that  it  ser\''es  the  same  purpose 
and  is  to  be  tested  by  the  same  rules,  and  that  as  such  it 
not  only  admits  the  facts,  but  also  every  conclusion  which 
a  jury  might  fairly  or  reasonably  infer  from  them.  In 
such  case  it  must  be  borne  in  mind  that  the  facts  submitted 
in  evidence  are  to  be  taken  as  true — not  disputed,  but 
admitted — and  concede  to  the  State  as  plaintiff  every 
proper  inference  which  may  be  fairly  drawn  from  them, 
and  that  the  defendant,  granting  all  this,  nevertheless 
claims  that  the  evidence  is  insufficient  to  sustain  the  crime 
with  which  he  is  charged.  In  considering  a  like  motion, 
that  eminent  jurist,  Mr.  Justice  Dillon,  said:  "It  must  be 
assumed  that  all  tlie  evidence  in  the  case  is  true,  and  that 
the  witnesses  are  credible,  for  if  there  are  questions  relating 
to  the  credibility  of  witnesses,  or  if  what  the  evidence 
proves  depends  upon  the  credibility  of  witnesses  or  upon 
the  proper  deduction  to  be  drawn  from  the  evidence, 
these  are  questions  not  for  the  court  but  for  the  jury  under 
the  direction  of  the  court. "  And  referring  to  the  right  of 
the  jury  to  pass  upon  the  evidence,  whether  weak  or 
strong,  citing  from  another  United  States  case,  he  says: 
*'It  was  not  proper  for  the  court  to  wrest  this  part  of  the 
case,  more  than  any  other,  from  the  exercise  of  their 
judgment.  The  instructions  overlooked  the  line  which 
separates  two  separate  spheres  of  duty.  Though  correl- 
ative they  are  distinct,  and  it  is  important  to  the  right 
administration  of  justice  they  should  be  kept  so.  It  is  as 
much  within  the  province  of  the  jury  to  decide  questions 
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of  fact  as  of  the  court  to  decide  questions  of  law.  The 
jury  should  take  the  law  as  laid  down  by  the  court  and 
give  it  full  effect.  But  its  application  to  the  facts,  and 
the  facts  themselves,  it  is  for  them  to  determine.  These 
are  the  checks  and  balances  which  give  to  the  trial  by  jury 
its  value.  Experience  has  proved  their  importance. 
They  are  indispensable  to  the -harmony  and  proper  efficacy 
of  the  system.  Such  is  the  law."  U.  8.  v.  Babcock,  3  Dil- 
lon, 578,  and  cases  cited. 

In  the  light  of  the  law  as  thus  expounded,  and  which  no 
one  will  dispute,  it  becomes  our  duty  to  examine  the  evi- 
dence, and  if  there  is  any  which,  if  taken  as  true,  tends 
to  show  that  the  fight  was  not  the  sudden  outgrowth  of  a 
mere  altercation  or  dispute,  but  was  purposely  and  delib- 
erately inaugurated  and  prosecuted  by  the  defendant 
against  the  man  Morin,  and  that  the  offense  was  com- 
mitted during  its  progress  under  such  circumstances 
created  by  the  defendant,  and  that  these  facts  present 
material  matter  from  which  to  deduce  the  inference  of 
puri)Ose  or  motive  which  prompted  the  defendant  to  com- 
mit the  act  charged,  then,  such  facts  as  evidence  being 
material  to  the  issue,  although  there  is  other  evidence  in 
contradiction  of  it,  they  are  exclusively  for  the  considera- 
tion of  the  jury.  For  no  proposition  is  better  settled  when 
the  evidence  is  conflicting  or  the  facts  controverted,  and 
the  inferences  to  be  drawn  from  them  are  uncertain  and 
disputed,  although  different  men  equally  sensible  and 
equally  impartial  would  make  different  inferences,  than 
that  the  law  commits  the  case  to  the  decision  of  the  jury 
under  instructions  from  the  court.  In  advance  I  may  say 
I  shall  take  the  position  that  there  is  evidence  tending  to 
show  that  Morin  was  not  engaged  in  any  dispute  with  the 
defendant  out  of  which,  in  the  heat  of  the  moment,  a  sud- 
den fight  was  precipitated,  but  that  the  defendant  sought 
him  and  charged  him  with  doing  that  which  he  denied, 
and  deliberately  struck  and  forced  him  to  fight,  and  that 
when  he  had  him  down  and  at  his  mercy  the  defendant 
bit  him  on  the  lip  and  cheek  and  finger,  while  he  was 
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calling  out  to  the  defendant  to  **let  me  up  and  not  bite 
Die,"  and  that  the  defendant  paid  no  heed  to  his  entreaties, 
and  that  when  Mr.  Freeman  invoked  someone  to  interfere 
to  stop  **the  disgraceful  fight,"  the  brother  of  the  defend- 
ant in  effect  defied  any  one  to  interfere,  and  that  when  at 
last  he  was  released  from  the  grasp  of  his  assailant  and 
Morin  got  up  covered  with  blood,  he  dealt  him  a  severe 
t)ibw  in  the  face.  I  admit  that  there  is  other  evidence 
introduced  by  the  defendant  that  contradicts  this,  and 
tends  to  establish  the  state  of  facts  suggested  in  the 
opinion,  but  this  only  goes  to  show  that  the  facts  in  con- 
troversy are  disputed  and  that  the  evidence  is  conflicting, 
in  which  case  its  proper  solution  necessarily  depends  upon 
the  credibility  to  be  attached  to  the  witnesses,  all  of  which 
only  shows  more  emphatically  and  conclusively  that  the 
case  is  for  the  decision  of  the  jury  and  not  of  the  court 

Morin  in  substance  testified  that  he  was  engaged  at  the 
Holton  House  as  i)orter,  and  on  the  seventeenth  of  March, 
while  he  was  attending  to  his  duties  as  porter,  he  had  some 
words  with  the  bell-boy,  who  insisted  on  running  the  ele- 
vator up  and  down- in  such  a  manner  as  to  interfere  with 
his  work.  He  says:  **I  went  up  in  the  elevator  and  left 
the  elevator  there  until  I  fetched  the  baggage  in.  I  had 
two  more  valises  to  fetch  there,  and  when  I  was  in  the 
room  some  one  rang  the  bell  for  the  elevator  and  the  bell- 
boy Prank  ran  the  elevator  down,  and  when  he  came  down 
and  stopped  there  I  warned  him  not  to  do  so,  etc.  Then  I 
came  down  stairs  with  the  baggage.  I  had  six  trunks  to 
run  out  on  the  sidewalk  for  the  expressman,  so  I  run  them 
out  and  helped  him  to  put  them  in  the  express  wagon."  It 
may  not  be  amiss  to  say  at  this  i)oint,  that  I  have  been  thus 
particular  in  stating  this  matter  in  order  to  show  the  frame 
of  mind,  the  relation  of  the  parties,  and  the  condition  of 
affairs  which  existed  prior  to  the  fight 

Continuing,  he  says:  **When  I  got  done  with  tho  work 
I  came  in  the  office,  and  was  sitting  by  the  elevator  talking 
to  some  one,  arid  Al.  Cody  called  me.  He  says  *Prenchy/— 
he  called  me  by  the  name  of  'Frenchy;'  I  says  •Well,  and 
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I  walked  to  the  desk — he  was  writing  a  message  or  a 
letter — and  he  said  to  me,  'The  next  time  you  raise  your 
hand  on  that  boy  I  will  break  your  neck.'  I  says,  *I  didn't 
raise  my  hand  on  that  boy;"  he  replied,  *You  are  a  damned 
liar,'  and  struck  me  in  the  eye  at  the  same  time — in  the 
left  eye — with  his  right  hand.  He  made  forward  round 
front  of  the  desk  in  the  office  and  clinched  me,  and  I 
clinched  him,  and  the  two  of  us  wrestled  around  on  the 
floor  until  some  one  was  going  to  interfere,  and  I  heard 
Arthur  Perkins  say,  *Let  them  fight  it  out.'  When  I  fell 
back  on  the  table  he  was  on  the  top  of  me,  and  he  put  his 
teeth  into  my  cheek,  there;"  (exhibiting  the  mark.  That 
is  a  part  of  the  evidence  this  court  is  unable  to  see.) 
**Then  I  i^ushed  him  back  with  my  hand  so  that  he  could 
not  disfigure  me,  and  he  got  hold  of  my  thumb  and  bit 
that  also,  and  there  is  the  mark  and  scar  on  that  yet.  I 
had  to  get  it  lanced  three  times  from  blood  poisoning,  and 
Doc.  Wheeler  and  Doc.  Rand  could  tell  you  the  same  thing. 
When  I  managed  to  get  my  thumb  away  from  him,  then  he 
took  my  lip  an<l  took  a  piece  out  of  my  lip  here,  and  then 
got  hold  of  ray  finger  here,  which  has  the  scar  yet."  Juror. 
**Let  me  see  that  finger."  (Witness  exhibits  to  the  jury 
his  finger,  lij)  and  cheek.)  **He  got  hold  of  my  lip  with 
his  teeth  and  bit  it,  and  bit  a  piece  off  of  it,  so  when  I 
managed  to  push  him  away  from  me,  he  caught  hold  of  my 
right  finger,"  etc.  Referring  to  his  lip,  he  said:  **The 
piece  was  taken  off  from  here;  it  has  healed  up;  the  lip  is 
drawn  up  again,  but  it  shows  disfiguration." 

It  must  ha  bone  in  mind  that  some  of  these  statements 
were  visible  to  the  jury,  if  true,  and  that  they  were  in  a 
position  to  estimate  their  value  and  draw  the  proper  infer- 
ences from  them.  Continuing,  he  said:  ** While  he  had 
my  finger  in  his  mouth  and  chewing  it,  I  said  to  the  people 
standing  around,  'Don't  you  see  that  man  is  biting  me 
and  trying  to  disfigure  me  for  life,'  and  no  one  seemed  to 
pay  any  attention  to  it."  And  right  hero,  let  it  be 
observed,  if  what  *Jic  witness  statod  is  true,  and  the  jury 

are  the  judge  of  that,  arc  these  not  facts  from  which  the 
xviii.  oiu-a*. 
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inference  of  the  defendant's  purpose  may  be  drawn?  He 
had  bitten  him  on  the  cheek  and  thumb,  a  piece  out  of  the 
lip,  and  lastly  on  the  finger,  and  the  witness  evidently 
thought  by  his  expressions  or  declarations  made  while 
suffering  from  the  pain  inflicted  by  this  bite  and  during 
the  fight,  that  his  purpose  was  to  disfigure  him.  It  cer- 
tainly ought  not  to  require  the  argument,  **put  yourself  in 
his  place,'*  to  know  that  these  are  facts  admissible  for  the 
purpose  of  showing  the  intent  with  which  the  offense 
charged  was  committed.  Recurring  to  the  witness,  he 
says:  **I  told  him,  *Cody,  don't  bite  me,'  and  that  Isai<| 
three  or  four  times.  When  I  got  up  and  saw  I  was  dis- 
figured for  life  I  got  a  pistol  and  opened  fire  upon  him," 
etc. 

Mr.  Freeman,  who  was  being  shaved  in  the  barber  shop 
in  the  adjoining  room  when  .the  fight  occurred,  and  is  an 
officer  in  the  O.  R  &  N.  Co.,  testifies  that  ''I  heard  a 
scuffle  and  I  thought  I  would  go  out  and  see  if  I  could  not 
stop  the  trouble,  but  I  found  that  I  could  not  do  anything. 
I  called  upon  some  of  them  to  stop  it,  and  they  said  *let 
them  fight  it  out.*  Arthur  Perkins  said  'let  them  fight  it 
out. '  I  think  I  asked  them  why  they  did  not  not  stop  this 
disgraceful  fight.  Cody's  brother  was  there  on  the  occa- 
sion and  seemed  to  be  defending  his  brother,  keeping  the 
crowd  back,  and  after  Perkins  said  '  let  them  l&^t  it  out,' 
this  man  (Cody's  brother)  turned  and  defied  aiybody  to 
interfere.  Morin  was  underneath  Cody  and  he  said  he 
wanted  to  be  let  up,  let  alone;  he  said  he  didn't  want  to 
fight,  but  he  wanted  to  be  let  alone,  take  him  off,  or  some- 
thing like  that;  I  think  that  was  the  words.  His  condi- 
tion was  bloody;  there  was  blood  all  over  his  face.  The 
Frenchman  (Morin)  was  cut  badly."  Replyii]^  as  to  the 
character  of  the  fight,  he  said:  **I  could  not  see  any  blows 
struck  and  did  not  see  any.  They  seemed  to  be  clinched 
and  close  together.  Their  heads  seemed  to  be  close 
together.  The  back  of  Cody's  head  was  next  to  me,  and 
I  could  not  see  what  he  was  doing.  Cody  was  on  top  of 
him.     Morin  was  bloody  when  they  separated  when  he 
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got  up,  and  Cody  struck  him  a  blow  after  they  got  up  and 
separated,"  etc. 

Rudolph  Marsch,  a  barber  in  the  Holton  House,  who  was 
engaged  in  shaving  Mr.  Freeman  at  the  time  the  row 
occurred,  among  other  things,  said:  **I  saw  Cody  on 
top  of  Morin,  and  I  heard  Morin  say,  *  let  go,  don't  bite 
me.'  That  he  heard  Morin  cry  out  *let  me  up  and  don't 
bite  me,'  three  times,"  etc.  Another  witness  was  Doctor 
Rand,  who  described  the  wound  on  the  lip,  the  size  of  it, 
etc. ;  thaflt  was  caused  by  the  teeth;  but  as  these  facts  are 
not  questioned,  it  is  unnecessary  to. consider  them  further. 
Several  other  witnesses  were  examined  whose  testimony 
is  corroborative  of  the  facts  that  he  was  bit  on  the  cheek 
and  finger  and  thumb,  and  that  a  piece  was  bit  out  of  his 
lip,  and  one  of  whom  seemed  to  think  that  Morin  was 
*•  chewed"  quite  severely,  but  we  have  not  the  space  nor 
time  for  further  detail,  nor  is  it  necessary,  as  a  suflBcient 
quantity  of  the  testimony  is  already  presented  to  serve  the 
purpose  of  my  argument  and,  I  think,  to  show  that  the 
judgment  rendered  cannot  be  sustained  on  the  theory  pro- 
pounded. 

As  the  evidence  we  have  recited  must  be  taken  as  true 
and  stands  confessed,  the  plaintiff  is  entitled  to  every  fair 
and  reasonable  inference  of  which  it  is  susceptible  and,  if 
it  is  material',  whether  weak  or  strong,  or  about  which  men 
of  equal  intelligence  and  fairness  might  differ,  it  is  for  the 
jury,  and  cannot  be  reviewed  by  the  court  without  a 
usurpation  of  their  duties,  however  honestly  or  uncon- 
sciously done.  Analyzing  this  evidence,  it  shows  that  at 
the  time  Morin  was  called  to  him  by  the  defendant,  that  he 
was  seated  by  the  elevator,  chatting,  he  thinks,  with  some . 
one,  and  utterly  unconscious  of  any  hostilities  or  contro- 
versy between  himself  and  the  defendant  and,  in  fact,  so 
far  as  he  was  concerned,  there  was  none  by  the  record. 
Morin  responded  promptly  to  the  defendant's  summons, 
saying,  **Well,"  and  the  first  words  of  the  defendant, 
judged  by  what  he  said,  that  he  would  **  break  Morin's 
neck,"  were  indicative  of  a  spirit  and  purpose  which  con 
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templated  a  more  heinous  offense  than  he  subsequently 
committed;  but  waiving  this  view  they  indicated,  at  least, 
a  spirit,  backed  by  a  purpose  already  formed,  of  hostility 
and  injury  to  Morin;  or  if  there  is  any  doubt  at  this  point, 
it  is  conclusively  shown  by  the  defendant's  conduct  which 
immediately  succeeded;  for  when  Morin  denied  his  accu- 
sation, he  instantly  called  him  *'a  damned  liar,"  and 
followed  it  with  a  blow  in  his  face  and  clinched  him.  Thus 
far  Morin  is  a  psissive  party  and  has  done  nothing  to 
engender  any  heat  of  temper  or  cause  hostilities.  There 
is  no  controversy  or  .dispute.  Nor  is  there  any  mutual 
altercation  between  them  which,  from  bandying  epithets, 
the  temper  of  the  parties  growing  more  and  more  inflamed, 
is  suddenly  and  unexpectedly  developed  into  a  fight,  and 
during  the  progress  of  which  the  offense  charged  was 
committed.  In  that  kind  of  case  the  facts  might  preclude 
the  idea  of  malice  or  purpose,  but  when  all  the  acts  and 
conduct  of  the  other  party  indicate  a  determined  spirit  of 
hostility  and  a  purpose  to  injure,  it  is  a  legitimate  infer- 
ence that  he  intended  the  consequences  inflicted  by  his 
acts.  The  jury  have  a  right  to  make  this  inference  until 
by  other  proof  he  overcomes  it  in  some  way  and  estab- 
lishes the  fact  to  be  otherwise.  The  purpose  to  injure  or 
malice  is  formed  before  the  fight,  and  when  he  inaugurates 
it,  all  that  follows  is  presumed  to  be  incident  to  that  pur- 
pose, and  the  heat  of  battle  only  adds  vim  to  its  execution; 
but  in  the  other  case  the  purpose  is  wanting,  and  when 
from  word  to  word  the  dispute  grows  into  a  quarrel  and  a 
fight  is  suddenly  precipitated,  the  heat  of  battle  and  its 
excitement  excludes  the  idea  of  a  deliberately  formed  pur- 
pose or  malice.  As  evidence  of  facts  from  which  the 
inference  of  purpose  or  malice  may  be  drawn,  consider  the 
character  of  the  ** disgraceful  fight,"  as  Mr.  Freeman 
called  it;  it  was  one  of  biting  more  than  blows.  Mr.  Free 
man  saw  no  blows  except  the  one  after  separation,  but  he 
saw  their  heads  together  and  the  defendant  was  on  top* 
and  the  result  showed  that  the  defendant  was  biting. 
More,  the  progress  of   the  fight  shows  that  as  fast  as 
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Morin  got  loose  from  his  teeth  in  one  place  he  seized  him 
in  another,  and  so  kept  on  until  he  had  gone  from  cheek 
to  thumb,  lip  and  finger,  and  despite  his  entreaties  to  be 
'*let  up"  and  **not  to  bite  me,"  reiterated  three  or  four 
times,  and  his  vain  appeals  to  the  crowd  to  witness  that 
the  defendant  was  biting  him,  etc.;  the  defendant,  who 
seems  to  have  been  surrounded  by  his  friends,  and  one  of 
whom  defied  interference,  paid  no  heed  to  his  cries;  the 
* '  disgraceful  fight "  could  not  be  stopped,  and  the  defend- 
ant continued  to  bite  until  Morin,  when  released,  looked  as 
if  he  had  encountered  a  wild  beast,  so  bitten  and  bloody 
was  his  apx>earance.  Take  all  these  facts  together  and 
consider  how  the  fight  was  initiated,  that  it  was  not  a  fight 
struck  out  suddenly  from  mutual  altercation,  but  that  it 
was  deliberately  begun  by  the  defendant  and  forced  upon 
Morin  despite  his  protests,  and  during  its  progress  the 
constancy  with  which  the  defendant  bit  him  despite  his 
appeals  to  let  him  up  and  not  bite  him,  and  can  it  be  said 
that  these  circumstances  do  not  tend  to  support  the  charge 
and  are  not  material  evidence  for  the  consideration  of  the 
jury?  Do  they  not  tend  to  show  that  the  offense  was  com- 
mitted, not  during  the  excitement  of  an  unpremeditated, 
but  a  premeditated  fight,  forced  on  an  unoffending  party? 
Do  they  not  show  that  after  the  fight  was  begun  that 
the  defendant  conducted  it  with  brutality  and  a  deter- 
mined spirit  to  injure?  Are  not  these  circumstances  sus- 
ceptible of  the  inference  that  the  act  charged  was  done 
purposely  or  maliciously,  and  whether  weak  or  strong,  if 
they  are,  the  inference  is  for  the  jury  and  not  for  the 
court.  A  man  cannot  force  a  fight  on  another  and  during 
the  progress  of  it  commit  the  offense  charged,  and  then 
plead  the  heat  and  passion  of  its  brutal  prosecution  to 
escape  the  consequences  of  his  crime.  To  allow  such  an 
argument  or  defense,  any  ruffian  might  force  a  man  of 
peace,  and  law-abiding,  into  a  fight  for  the  purpose  of 
infiicting  such  an  injury,  and  when  he  had  consummated 
his  purpose  and  disfigured  his  victim  for  life,  escape  the 
just  punishment  of  his  crime.     The  law  will  not  allow  a 
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man  to  create  the  conditions  which  give  birth  to  his  crimo 
and  escape  the  consequences  of  it. 

Of  course  I  am  considering  these  facts  only  for  the  pur- 
pose of  showing  that  there  are  facts  material  in  the  case, 
and  that  taken  as  true,  as  required  to  be,  they  will  not 
warrant  the  conclusion  reached  by  my  associates;  nor  does 
it  make  any  difference  that  there  is  other  evidence  which 
contradicts  it,  for  that  only  renders  the  argument  more 
conclusive  that  the  case  is  for  the  decision  of  a  jury 
and  not  for  the  court.  It  may  be  that  the  result  I 
reach  might  inflict  pain  and  sorrow,  and  if  so,  while  I 
should  regret  it,  it  could  afford  me  no  excuse  for  derelic- 
tion of  duty.  I  am  bound  to  be  governed  by  the  record, 
and  when  that,  as  certified  to  us,  makes  a  case  for  the  jury, 
the  matter  is  for  them  to  decide  and  beyond  our  inter- 
ference. But  if  I  could  consent  to  pass  in  silence  this 
point,  the  principle  declared  or  overturned  in  the  next  is 
so  at  variance  with  my  views  of  the  law  that  I  should  vio- 
late my  sense  of  duty  not  to  record  my  dissent  I  cannot 
concur  in  the  proposition  that  we  may  look  at  any  other 
matter  in  a  bill  of  exceptions  save  such  as  has  been  ex- 
cepted to  and  assigned  as  error.  On  the  contrary,  I  hold 
it  is  only  such  particular  matter  as  the  trial  court  has 
been  required  to  decide  in  the  progress  of  the  trial,  which 
has  been  excepted  to  and  certified  to  us  as  alleged  error,  that 
is  the  subject  of  appellate  review,  or  of  which  we  can  take 
cognizance.  Any  other  view  seems  to  me  to  be  in  conflirt 
with  the  purpose  of  a  bill  of  exceptions  and  the  matter  n 
should  contain.  It  involves  no  question  of  consent  or 
dissent  of  the  defendant,  but  simply  whether  the  bill  of 
exceptions  certified  to  us  that  the  matter  complained  of 
was  decided  by  the  court  and  excepted  to  as  error  and  put 
therein  for  the  purpose  of  having  it  reviewed  and  decided 
in  the  appellate  court.  Where  the  trial  court  has  charged 
no  proposition  of  law  nor  made  any  decision  in  the  progress 
of  the  trial  not  excepted  to  and  reserved  for  the  appeUate 
court,  or  where  the  trial  court  has  omitted  to  charge  some 
matters  that  counsel  claimed  it  ought  to  have  charged,  but 
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to  which  counsel  did  not  call  the  attention  of  the  court  and 
require  it  to  so  charge,  so  that  the  point  claimed  and  the  de- 
cision upon  it  may  be  excepted  to  and  put  in  the  record  or 
bill  of  exceptions  and  certified  to  us  as  alleged  error,  there 
is  nothing  in  the  record  for  our  cognizance  and  which  we 
can  examine  and  decide.  The  fact  that  the  whole  of  the 
evidence  may  be  in  the  record  for  some  particular  assign- 
ment^of  error  gives  us  no  right  to  pry  into  it  to  discover 
some  other  error  not  alleged,  or  that  all  of  the  instructions 
are  included  in  it  to  serve  some  special  purpose  assigned 
as  error,  as  that  such  instructions  do  not  cover  certain 
instructions  asked  and  refused  and  excepted  to  as  error, 
gives  us  cognizance  or  the  right  to  examine  and  consider 
any  other  error  than  that  reserved  and  assigned,  and  to 
which  we  are  bound  to  confine  our  decision.  No  other  is 
certified  to  us  by  the  trial  court,  and,  in  legal  contempla- 
tion, no  other  can  be  before  us  for  our  cognizance.  A  bill 
of  exceptions  is  defined  to  be  a  statement  in  writing  on  an 
objection  made  by  a  party  to  the  decision  of  the  court  on 
a  point  of  law,  clearly  stating  the  objection,  with  the  facts 
and  circumstances  upon  which  it  is  founded,  and,  in  order 
to  attest  its  accuracy,  signed  and  sealed  by  the  judge  or 
court  who  made  the  decision,  the  object  being  to  put  the 
decision  objected  to  upon  record  for  the  information  of  the  court 
having  cognizance  of  the  cause  in  e^-^^or.  2  Am.  &  Eng.  Ency. 
L.  vol.  2,  p.  218.  It  was  said  by  this  court  in  State  v. 
Drake,  11  Or.  398:  **  Originally  at  common  law  no  matter 
could  be  assigned  as  error  except  such  as  appeared  in  the 
record;  and  as  the  parties  were  bound  by  it  as  absolute 
verity,  they  were  not  allowed  to  impugn  or  contradict  it 
by  averment.  The  rulings  of  the  court  in  the  progress  of 
the  trial,  and  often  of  vital  imi)ortance,  did  not  appear  in 
the  record;  nor  were  there  any  means  of  introducing  them 
into  it,  and  the  consequence  was  that  the  party  believing 
himself  aggrieved  was  without  remedy.  To  obviate  and 
remedy  this  defect  the  statute,  Westm.  2,  13  ed.  1,  ch.  31, 
was  passed,  which  established  in  practice  what  is  now 
known  as  a  bill  of  exceptions.     Its  object  was  to  bring  in 
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the  record  the  particular  matter  excepted  to  and  supposed 
to  be  error,  and  which  the  record  would  not  otherwise  dis- 
close, to  lay  the  foundation  for  proceedings  in  error.  It  is 
required,  therefore,  to  be  in  writing,  clearly  stating  tlie 
point  wherein  the  court  is  supposed  to  have  erred,  with 
the  necessary  facts  and  circumstances,  to  attest  the  ac- 
curacy and  authority  of  which  it  must  be  signed  and  sealed 
by  the  judge  who  made  the  ruling  or  decision." 

It  must  be  clear,  then,  that  a  bill  of  exceptions  only  lies 
to  such  errors  of  law  as  have  been  made  during  the 
progress  of  the  trial  and  to  which  counsel  have  reser\'ed 
exceptions,  and  that  it  can  properly  only  contain  such 
matter  as  on  which  the  decision  to  be  reviewed  is  founded, 
and  only  those  to  which  such  decision  api)lies,  whether 
these  be  made  in  deciding  as  to  the  admissibility  of  evi- 
dence, instructions,  or  in  accepting  or  rejecting  witnesses, 
etc.  If  I  am  right  in  this  view,  the  circuit  court  is  reversed 
for  an  error  not  alleged  and  certified  to  us,  and  not,  there- 
fore, in  the  bill  of  exceptions  for  our  information  and 
cognizance.  Nor  is  any  constitutional  right  of  the 
defendant  waived  or  violated.  The  case  of  Cancemi  v. 
People,  18  N.  Y.  128,  has  no  relevancy  to  the  point  here 
involved,  either  directly  or  by  analogy;  that  involved  the 
right  of  an  accused  to  be  tried  by  a  greater  or  less  nuiuber 
than  twelve  men,  wliich  the  fathers  of  the  constitution  in 
their  wisdom  saw  fit  to  provide.  That  the  weight  of 
judicial  authority  in  criminal  cases  is  that  such  right  can- 
not be  waived,  no  one  disputes.  And  yet  a  contrary  view 
is  supported  by  authority,  with  reasons  not  easy  to  answer: 
*'A  conviction,"  said  Seevers,  J.,  **can  only  be  legally 
obtained  in  a  criminal  action  upon  competent  evidence, 
yet  if  the  defendant  fails  at  the  prox)er  time  to  object  to 
such  as  is  incompetent,  he  cannot  afterwards  do  so.  He 
has  a  constitutional  right  to  a  speedy  trial,  and  yet  he  may 
waive  this  provision  by  obtaining  a  continuance,  A  plea 
of  guilty  ordinarily  dispenses  with  a  jury  trial,  and  it  is 
thereby  waived.  The  defendant  may  have  consented  to 
be  tried  by  eleven  jurors  because  his  witnesses  were  then 


Mar.  1890.]  State  v.  Cody.  537 

Opinion  of  Lord,  J.,  dissenting. 

present  and  he  might  not  be  able  to  get  them  again,  or 
that  it  was  best  that  he  should  be  tried  by  the  jury  as  thus 
constituted.  Why  should  he  not  be  permitted  to  do  so? 
Why  hamper  him  in  this  respect?  Why  restrain  his 
liberty  or  right  to  do  as  he  believed  for  his  own  interests?" 
State  V.  Kauffman,  51  Iowa,  579.  It  is  seen,  then,  that  the 
argument  is  controverted,  but  what  pertinency  or  analogy 
can  it  have  to  the  point  here  involved?  The  omission  of 
a  judge  to  charge  that  the  defendant  may  be  convicted 
of  a  lesser  crime  than  the  offense  charged  is  not  a  subject 
of  constitutional  provision  and  involves  no  question  of 
constitutional  right  of  the  accused  to  be  waived  or  other- 
wise. The  constitutional  provision  giving  to  a  party  a 
right  to  trial  by  jury  means  a  common  law  jury  of  twelve 
men,  and  no  other  number  of  men,  greater  or  less,  will 
meet  the  requirements  of  this  provision.  The  reason  is 
that  consent  cannot  give  the  court  jurisdiction  or  authorize 
a  substantial  change  in  its  fundamental  mode  of  i>roceed- 
ing  that  can  neither  be  enlarged  nor  restricted.  FeoiM  v. 
Guidici,  100  N.  Y.  508. 

But  we  look  in  vain  for  any  provision  out  of  which  may 
be  evolved  the  idea  that  an  omission  in  the  cliarge  of  a 
judge,  in  a  criminal  action,  involves  any  constitutional 
right  or  privilege  of  the  accused,  which  is  fatal  to  his 
trial,  and  renders  it  illegal  and  void.  It  is  not  a  matter 
which  affects  jurisdiction  or  the  mode  of  proceeding. . 
Such  an  omission  stands  upon  the  Same  footing  as  any 
other  matter  which  may  be  omitted  in  the  charge,  which, 
to  be  made  available,  must  be  reserved  by  exception  and 
assigned  as  error  to  be  the  subject  of  review  in  the  appel- 
late court.  In  such  case  the  inquiry  is  not  one  of  con- 
stitutional law,  and  no  arguments  drawn  from  that  source 
have  any  relevancy  or  applicability. 

Again,  it  is  admitted*  in  the  opinion  that  the  weight  of 
authority  is  against  it,  and  to  my  mind  this  implies  that 
the  weight  of  reason  is  against  it,  unless  the  reason 
assigned  in  the  opinion  outweighs  them.  **In  criminal 
actions,"  said  Mr.  Chief  Justice  Shaw,  **by  the  form  in 
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which  the  issue  is  made  up,  the  jury  pass  upon  the  whole 
matter  of  law  and  fact.     It  is  the  duty  of  the  judg'e  to  ^ve 
such  instructions  to  the  jury  in  matters  of  law  as  in  his 
judgment  may  be  calculated  to  aid  and  assist  them  in 
forming   their  verdict.      But  he  is  not  bound    to  give 
instructions  upon  any  particular  questions  unless  his  atten- 
tion is  called  to  them  and  they  are  particularly  requested, 
in  which  case,  if  pertinent,  instructions  will  be  given;  and 
if  the  judge  thinks  proper,  he  will  reserve  the  question  of 
their  correctness."     Commonwealth  v.  Keenland,  20  Pick. 
222.     Mr.  Chief  Justice  Shepely  says:     **The  court  must 
first  be  requested  to  charge  upon  the  point  made,  and  if 
the  request  is  refused,  exceptions  may  be  taken."     State  v. 
Straw,  33  Me.   554.     The  reason  of  the  rule,  says  Mr. 
Thompson  on  Trials,  rests  upon  the  soundest  foundation. 
The  facts  of  the  case  come  to  the  mind  of  the  judge  as  mat- 
ters of  first  impression,  and  it  will  often  be  extremely 
difficult  for  him,  in  the  short  time  allowed  for  a  trial  before 
a  jury,  in  the  midst  of  such  a  trial,  to  prepare  a  series  of 
instructions  applicable  to  all  the  hypotheses  presented  by 
the  evidence.     On  the  other  hand,  counsel  are  presumed  to 
have  studied  their  case  beforehand, — to  come  to  the  court 
with  a  full  knowledge  of  the  law  applicable  to  those  facts. 
It  is  therefore  their  duty  to  give  attention  to  the  charge  of 
the  judge,  and  if,  in  their  opinion,  he  omits  to  give  direc- 
tion as  to  the  law  applicable  to  any  essential  feature  of 
the  evidence,  to  call" his  attention  to  the  omission,  and  to 
request  appropriate  supplementary  instructions;  and  where 
they  fail  to  call  his  attention  to  something  which  he  may 
fairly  be  supposed  to  have  omitted  from  inadvertence,  they 
ought  not  to  be  allowed  to  complain  of  the  omission  in  an 
appellate  court.     A  rule  which  would  allow  them  to  do  so 
would  be  extremely  inconvenient.     It  would  multiply  new 
trials  and  reversals,  and  often  on  'grounds  which  have  no 
connection  whatever  with  the  merits."    Thomp.  on  Trials, 
§  2341.     Does  any  one  supp|Ose,  if  the  learned  counsel  for 
the  defendant  had  observed  the  requirements  of  this  rule, 
and  called  the  attention  of  the  court  to  the  matter  now 
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claimed  to  be  prejudicial,  that  they  would  have  had  any- 
ground  for  complaint?  And  can  they  take  advantage  of 
an  omission  which  duty  to  their  client  and  the  trial  court 
required  them  to  point  out,  and  constitute  it  as  an  assign- 
ment of  error,  with  which  to  reverse  the  judgment  ?  As 
that  distinguished  lawyer,  General  "Williams,  when  judge 
of  this  tribunal,  well  said:  ** Prisoners  in  our  courts  are 
provided  with  counsel,  confronted  with  the  witnesses 
against  them,  allowed  to  except  to  all  the  court  says  and 
does  upon  the  trial,  and  it  is  no  hardship  to  say  that  if  they 
have  any  objections  to  the  acts  of  the  tribunal  before  whom 
they  are  tried,  they  shall  make  their  objections  kno^^na 
or  forever  after  hold  their  peace. "  Territory  v.  Kelly y  1  Or.  58. 
In  all  these  matters  the  defendant  is  represented  by  his 
counsel,  who  are  supposed  to  be  skilled  and  learned  in  the 
law,  and  vigilant,  attentive  and  faithful  to  his  interests 
according  to  the  injunction  of  their  oath,  and  upon  whom 
devolves  the  duty  to  see  that  all  the  requirements  of  the 
law  are  observed,  so  that  he  may  have  a  fair  trial,  and  to 
prevent  and  guard  against  any  failure  therein  either  of 
omission  or  commission  in  the  trial  court,  to  point  out  and 
reserve  the  matter  prejudicial  to  his  client,  and  save  it  by 
exceptions  for  the  consideration  and  judgment  of  the 
api^ellate  tribunal.  Such  a  rule  not  only  prevents  unneces- 
sary delay  and  expense,  but  new  trials  and  reversals 
needlessly  multiplied  and  often  without  regard  to  the 
merits;  but  w^hat  is  more  important,  it  makes  it  the  duty 
of  counsel,  although  representing  divers  interests  as  to 
clients,  to  mutually  aid  the  court  in  rightly  administering 
the  law.  Any  other  rule  seems  to  me  to  be  subversive  of 
the  soundest  principles  of  justice  regulating  trials  and  to 
invite  to  practices  or  conduct  which  are  calculated  to  lower 
the  standard  of  professional  ethics  and  to  obstruct  the 
proper  administration  of  the  law.  In  England  such  a 
rule  has  never  found  countenance,  and  it  is  impossible 
under  their  rules  of  practice.  Nor  ought  we  to  tolerate  it. 
The  law  is  not  a  scheme  of  chicanery  contrived  by  knaves 
to  outwit  justice,  but  a  system  of  enlightened  principles 
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devised  by  the  ** collected  reason  of  ages"  to  establish 
justice,  and  committed  to  the  courts  to  be  administered  for 
the  protection  of  society  and  the  punishment  of  criminals. 
A  man  who  bites  when  he  fights  like  a  wild  beast, 
lacerating  and  disfiguring  his  victim,  is  not  an  object 
worthy  of  admiration  or  sympathy,  or  even  likely  to  be 
respected  or  tolerated  by  those  who  delight  in  brutal 
sports,  and  regard  pugilism  as  a  manly  art;  nor  is  ho 
deserving  of  any  other  consideration  at  the  hands  of  the 
court  than  the  bare  law  affords;  nor  for  w^hom  ought  it 
to  overturn  a  rule  of  law,  founded  in  reason  and  suj)ported 
by  the  unquestioned  weight  of  authority. 


£48 
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S   628  ^'*^E^'^^^  TO  Code— Criminal  Procedure.— An  indictment  which  contains  erery 
I  allegation  mentioned  in  the  form  Eiven  iu  the  appendix  to  the  Criminal  Code  for 

]|      ^      ^^^^  crime,  is  sufficient. 

Evidence— UEAR8AY.—In  the  trial  of  a  criminal  ca&e,  it  Is  not  competent  for  the  pros- 
ecuilon  to  introduce  hearsay  evidence;  and  when  it  becomes  material  to  prove  tho 
time  when  a  Chinese  row  occurred  iu  the  city  of  Portland,  it  was  not  competent 
for  the  proseculiou  to  ask  a  car  driver,  who  was  shown  to  have  been  in  a  distant 
part  of  the  city  at  the  time,  if  he  heard  of  the  row  in  Chinatown  on  that  trip;  uoi 
can  he  be  permitted  to  state  where  he  was  when  he  first  heard  of  the  row. 
Hearsay.— Hearsay,  in  its  legal  sense,  denotes  that  kind  of  evidence  which  does  not 
derive  its  value  solely  Arom  the  credit  to  be  given  to  the  witness  himself,  but  rests 
also  in  part  on  the  veracity  and  comj^etency  of  some  other  persons. 
Time  when  Crime  op  Perjury  Committed— Variance.— In  prosecutions  fbr  perjury, 
the  common  law  rule  seems  to  be  that  the  time  when  the  crime  was  oommiued 
must  be  truly  alleged  in  the  indictment*  and  proved  as  laid.  Whether  section  1274 
has  changed  that  rule,  quenf 

Appeal  from  the  circuit  court  for  Multnomah  county. 

The  defendant  was  convicted  of  the  crime  of  perjury, 
from  which  judgment  he  has  appealed.  The  indictment, 
after  averring  that  a  criminal  charge  was  pending  before 
the  police  judge  of  the  city  of  Portland  against  one  Pon 
Long,  wherein  this  defendant  was  duly  called  and  sworn 
as  a  witness,  and  that  certain  questions  became  and  were 
material,  which  are  fully  set  out  in  the  indictment,  pro- 
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ceeds  as  follows:  **The  said  Ah  Jo,  so  sworn  as  aforesaid, 
then  and  there  on  said  hearing  falsely,  corruptly,  wilfully, 
knowingly  and  maliciously  before  said  court  and  magis- 
trate did  depose  and  say  among  other  things  in  substance 
and  to  the  effect  the  following,  that  is  to  say:  **That 
the  said  Pon  Long  was  engaged  in  the  row  which  took 
place  in  China  Town  on  the  second  day  of  December,  1888, 
and  that  the  said  Pon  Long  was  present  on  and  in  the 
neighborhood  of  Second  and  Alder  streets,  county  of 
Multnomah  and  State  of  Oregon,  at  the  time  that  one  Ah 
Lung  was  shot,  and  that  Pon  Long  had  assaulted  the 
said  Ah  Lung  with  a  revolver  pistol,  charged  and  loaded 
with  gunpowder  and  leaden  balls,  and  that  the  said  Pon 
Long  inflicted  a  dangerous  wound  upon  the  said  Ah  Lung; 
whereas,  in  truth  and  in  fact,  the  said  Pon  Long  was  not 
engaged  in  a  row  which  took  place  in  China  Town  on  the 
second  day  of  December,  A.  D.  1888;  and  whereas,  in  truth, 
the  said  Pon  Long  was  not  present  on  Second  and  Alder 
streets,  nor  was  he  in  the  neighborhood  of  Second  and 
Alder  streets,  in  said  city  of  Portland,  county  and  State 
aforesaid,  at  the  time  said  Ah  Lung  was  shot;  and  whereas, 
in  truth  and  in  fact,  the  said  Pon  Long  had  not  assaulted 
the  said  Ah  Lung  with  a  revolver  pistol,  charged  and 
loaded  with  gunpowder  and  leaden  ball,  nor  had  he 
assaulted  him  at  all  or  in  any  manner;  and  whereas,  in 
truth  and  in  fact,  the  said  Pon  Long  did  not  inflict  a  dan- 
gerous or  any  wound  upon  said  Ah  Lung,  all  of  which  facts 
the  said  Ah  Jo  then  and  there  well  knew,  and  the  said 
false  statements  made  so  upon  oath  by  the  said  Ah  Jo  were 
material  to  the  questions  and  matters  then  and  there  being 
inquired  into  before  the  said  magistrate,  and  the  said  Ah 
Jo  did  then  and  there  and  thereby  commit  wilful  and  cor- 
rupt perjury.  The  defendant  was  indicted  by  the  name  of 
Ah  Jo.     The  other  facts  appear  in  the  opinion. 

W,  K  A'iams,  for  Appellant. 

H.  E.  McGinn,  District  Attorney,  for  the  State. 
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Strahan,  J. — Upon  the  argument  here,  tliree  points 
were  insisted  upon  by  the  appellant's  counsel:  First,  error 
in  the  court  below  in  overruling  the  demurrer  to  the 
indictment;  second,  error  in  admitting  hearsay  evidence; 
third,  a  variance  between  the  evidence  and  the  indictment 

1.  The  objection  to  the  indictment  will  first  be  consid- 
ered. It  is  that  it  is  not  alleged  in  the  indictment  that  the 
defendant  knew  that  the  testimony  given  by  him  was  false. 
Much  of  the  learning  found  in  the  books  in  reference  to 
the  sufficiency  of  an  indictment  for  the  crime  of  perjury, 
and  the  particularity  requisite  in  such  cases,  has  been 
rendered  inapplicable  by  the  provisions  of  the  Ck)de  of 
Criminal  Procedure.  Section  1270,  Hill's  Code,  provides: 
**The  manner  of  stating  the  act  constituting  the  crime  as 
set  forth  in  the  appendix  to  this  Code,  is  sufficient  in  all 
cases  where  the  forms  there  given  are  applicable,  and  in 
other  cases  forms  may  be  used  as  nearly  similar  as  the 
nature  of  the  case  will  permit."  It  has  been  several  times 
held  by  this  court  that  this  appendix  was  a  part  of  the 
Code,  and  that  the  forms  of  indictments  therein  set  forth 
were  sufficient  in  all  cases  where  they  are  applicable. 
State  V.  Dodson,  4  Or.  64;  State  v.  Spencer,  6  Or.  152;  State 
V.  Broivn,  7  Or.  186;  State  v.  Lee  Yan  Tan,  10  Or.  365,  and  it 
must  not  be  overlooked  that  State  v.  Spencer,  supra,  was 
upon  a  charge  of  perjury.  All  the  forms  of  indictments 
given  in  the  appendix  referi'ed  to  are  very  concise  and 
brief.  The  substance  of  the  one  for  perjury  is  as  follows: 
**0n  his  examination  as  a  witness  duly  sworn  to  testify 
the  truth  in  the  trial  of  an  action  at  law,  in  the  court  of 

,  between  C.  D.,  plaintiff,  and  E.  P.,  defendant, 

which  court  had  authority  to  administer  said  oath,  he  tes- 
tified falsely  that  (stating  the  facts  alleged  to  be  false) 
the  matters  so  testified  to  being  material,  and  the  testimony 
being  wilfully  false."  It  will  be  observed  that  this  form 
does  not  require  the  averment  used  in  common  law,  indict- 
ments immediately  succeeding  the  assignments  of  perjury, 
to- wit:  **A11  of  which  statements  made  by  the  said  J.  S.  the 
said  J.  S.  then  and  there  well  knew  to  be  false. "  Wharton's 
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Precedents  of  Lidiotments,  §  577.  It  is  true  the  pleader 
undertook  to  follow  the  common  law  form,  and  probably 
intended  to  use  the  exact  phraseology  contained  in  the 
precedent;  but,  by  oversight,  varied  the  language  thus: 
**A11  of  which  facts  the  said  Ah  Jo  then  and  there  well 
knew."  This  averment,  or  any  equivalent  for  it,  might 
have  been  omitted  entirely,  and  still  the  indictment  would 
have  been  sufficient  under  our  Code.  It  is  not  intended  by 
this  to  suggest  that  knowledge  of  the  falsity  of  the  mat- 
ters sworn  to  is  eliminated  from  this  crime.  If  such 
knowledge  was  a  necessary  ingredient  of  the  crime  before 
the  enactment  of  the  Code,  it  is  so  still.  The  Code  has 
wrought  no  change  in  the  substance  of  the  crime.  It  has 
only  abolished  useless  forms.  Under  the  Code  this  is  not 
a  matter  of  averment,  but  one  of  proof.  The  indictment 
is  therefore  sufficient. 

2.  The  next  assignment  of  error  arises  on  the  ruling  of 
the  court  in  the  admission  of  evidence.  One  W.  H.  Adams 
was  called  as  a  witness  on  behalf  of  the  State,  and  testified 
in  substance  that  on  the  second  day  of  December  last  he 
was  driving  a  street  car  on  Third  street;  that  his  regular 
drive  was  on  the  line  running  up  Morrison  street  to  Ninth; 
up  Ninth  to  Montgomery,  and  up  Montgomery;  and  that 
about  one  o'clock,  in  the  changes  that  were  made  for  din- 
ner, he  drove  the  car  out  Third  street,  and  that  the  time  of 
leaving  Caruthprs  street,  in  the  upper  end  of  the  city,  was 
twenty -five  minutes  past  one,  and  that  he  left  there  within 
a  minute  or  two  of  that  time.  That  on  that  trip  down, 
Pon  Long  got  into  the  car  at  Caruthers  street,  with  two 
other  Chinamen,  and  rode  with  him  on  his  car  down  to 
Third  and  Morrison  streets;  that  he  arrived  at  Morrison 
street  thirty-five  minutes  past  one,  and  that  his  time  of 
getting  there  did  not  vary  more  than  two  minutes  from 
that  time.  The  district  attorney  then  asked  him-  if  he 
heard  of  the  row  in  China  Town  on  that  trip,  to  which  ques- 
tion an  exception  was  taken,  and  answered  that  he  did. 
The  district  attorney  then  asked  this  witness  to  state 
where  he  was  when  he  first  heard  of  the  row,  to  which  an 
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exception  was  also  taken,  and  he  answered,  a]x)ut  Market 
street. 

The  objects  of  this  evidence  manifestly  was  to  prove 
that  Pon  Long  could  not  have  been  present  at  the  time  Ah 
Lung  was  shot,  thus  negati\nng  Ah  Lee's  evidence  given 
before  the  magistrate.  If  this  evidence  was  competent  it 
was  of  the  highest  importance.  It  tended  to  prove  that 
Pon  Long  could  not  have  been  present  at  the  row,  and 
therefore  did  not  shoot  Ah  Lung.  That  was  the  very  fact 
which  the  State  was  bound  to  prove  to  secure  Ah  Lee's 
conviction.  But  it  is  objected  that  this  report,  which  tlie 
car  driver  heard  as  he  came  dow^n  the  street,  was  not  com- 
petent, because  it  was  hearsay.  **The  term  hearsay," 
says  Mr.  Greenleaf,  §  99,  **  is  used  with  reference  to  that 
which  is  written,  as  well  as  that  which  is  spoken,  and  in 
its  legal  sense  it  denotes  that  kind  of  evidence  which  does 
not  derive  its  value  solely  from  the  credit  to  be  given  to 
the  witness  himself,  but  rests,  also,  in  part  on  the  veracity 
and  competency  of  some  other  person."  Nothing  can  be 
plainer  than  what  this  car  driver  heard  about  the  China 
row  falls  exactly  within  this  definition.  He  had  no  Imowl- 
edge  of  the  fact  himself.  He  was  testifying  to  a  fact  that 
some  person,  not  a  party  to  this  action,  communicated  to 
him.  The  person  who  gave  him  that  information  would 
not  have  been  allowed  to  testify  to  the  fact  that  he  did 
communicate  it,  had  he  been  present  in  court.  The  fact 
would  have  been  res  inter  alias  acta,  and  inadmissible  for 
that  reason.  How,  then,  can  it  be  claimed  to  be  compe- 
tent where  the  statement  is  removed  still  one  step  farther 
from  the  person  who  first  repeated  it?  No  authority  has 
been  cited  to  support  such  a  rule  as  is  relied  upon  by  the 
district  attor!icy,  and  it  is  believed  that  none  exists. 
Numerous  authorities  might  be  cited  which  lay  down  a 
different  rule:  Belvcrman  v.  State,  16  Tex.  130;  Reeves  v. 
State,  7  Tex.  276;  Spencer  v.  State,  31  Tox.  64;  Sneed  v. 
State,  4  Tex.  514;  People  v.  Uinchman,  42  N.  W.  Rep.  1006; 
Nuckalls  V.  Slate,  US.  W.  Rep.  646;  but  it  seems  u.seless 
to  collate  or  recite  authorities  uu  a  principle  of  law  su 
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purely  elementary.  The  law  does  not  sanction  or  permit 
rumors  or  reports,  however  well  authenticated,  to  be  in- 
troduced. If  the  fact  to  which  they  relate  becomes  ma- 
terial, it  may  be  proven,  not  by  showing  that  some  person 
reported  it,  or  narrated  it,  but  by  the  introduction  of  a 
witness  who  knows  such  fact  and  can  testify  concerning  it. 
What  the  jury  might  have  done  without  this  evidence,  it  is 
not  our  province  to  inquire.  It  is  sufficient  for  us  to  know 
that  the  evidence  was  not  competent,  and  that  its  intro- 
duction might  have  injured  the  prisoner.  I  think  the 
better  rule  ii^  criminal  cases  is,  that  where  improper  evi- 
dence is  admitted  the  legal  intendment  ought  to  be  that  it 
did  injure  the  prisoner,  unless  the  record  itself  affirma- 
tively shows  the  contrary,  which  could  only  occur  in  rare 
instances. 

3.  The  next  objection  is  that  there  is  a  fatal  variance 
between  the  indictment  and  the  evidence  offered  by  the 
State  as  to  the  time  when  the  alleged  false  oath  was  taken 
and  the  evidence  given  upon  which  the  perjury  is  assigned. 
The  indictment  alleges  that  the  defendant  was  sworn  and 
testified  in  the  police  court  on  the  tenth  day  of  December, 
A.  D.  1888.  Judge  Tanner,  of  the  police  court,  testified 
that  the  defendant  was  sworn  as  a  witness  before  him  on 
the  fourteenth  day  of  December,  A.  D.  1888.  The  memo- 
randum made  by  Judge  Tanner  at  the  time  of  Ah  Lee*s 
evidence,  and  used  by  him  when  on  the  stand  to  refresh 
his  memory,  stated  that  the  case  of  Pon  Long  was  heard 
on  the  eleventh  day  of  December,  1888.  E.  H.  Peery,  the 
short-hand  reporter  in  the  police  court,  testified  that  Ah 
Lee  was  examined  as  a  witness  in  the  police  court  on  the 
twelfth  day  of  December,  1888.  In  each  of  these  cases,  as 
soon  as  it  appeared  from  the  evidence  that  Ah  Lee  testi- 
fied in  the  police  court  on  a  different  day  from  that  alleged 
in  the  indictment,  counsel  for  the  prisoner  objected  to  all  of 
the  evidence  given  by  each  of  said  witnesses  or  that  they 
should  be  permitted  to  relate  what  took  place  in  the  police 
court  on  a  day  other  than  that  alleged  in  the  indictment, 
but  their  objections  were  overruled,  to  which  exceptions 

XVIII.  OB.-85. 
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were  duly  taken.  The  general  rule  is  that  the  time  of  the 
commission  of  an  offense  laid  in  an  indictment  is  not 
material  and  does  not  confine  the  proofs  within  the  limits 
of  that  period  and  the  indictment  will  be  satisfied  by  proof 
of  an  offense  on  any  date  anterior  to  the  finding.  Whar- 
tons  Cr.  Ev.,  §  103.  But  it  is  said  there  are  several  excep- 
tions to  this  rule.  Wherever  deeds,  bills  of  exchange, 
bank  notes  or  promisory  notes,  of  any  kind  whatever,  are 
set  forth  it  is  essential  that  the  cUite,  if  stated,  should  cor- 
respond with  the  evidence.  Where,  also,  any  time  stated 
in  an  indictment  is  to  be  proved  by  a  matter  of  record,  a 
variance  will  be  fatal.  Thus  an  indictment  for  perjury 
the  time  when  the  crime  was  committed  must  be  truly 
stated.  Wharton's  Cr.  Ev.,  §  103a.  Several  other  authori- 
ties seem  to  indicate  the  same  rule.  U:  S,  v.  Bowman,  2 
Wash.  cc.  Rep.  328;  U.  S,  v.  McNeal,  1  Gallison,  387;  Cam- 
moiiwealth  v.  Monahan,  9  Gray,  119;  State  v.  Oppenheimer, 
41  Tex.  82;  People  v.  Parsons,  6  Cal.  487;  McMurray  v. 
State,  6  Ala.  324.  Whether  section  1274,  HilFs  Code,  has 
changed  or  abrogated  this  rule  query.  As  to  this  we  do 
not  de6m  it  absolutely  necessary  to  express  an  opinion  at 
this  time. 

For  the  errors  already  referred  to  the  judgment  of  the 
court  below  must  be  reversed  and  a  new  trial  awarded. 


[Filed  March  18,  1890.1 


^48    g?       LUCINDA  J.  THOMAS,  Respondent,  v.  HERRALL  & 

ZIMMERMAN,  Appellants. 

Mantes  akd  Servant— Dxjty  of  Master.— In  the  employment  of  servants,  a  master 
must  use  due  care;  but  the  mere  fact  of  the  incompetency  for  the  work  upon  which 
a  servant  was  employed,  would  not  be  enough  to  warrant  a  Jury  In  finding  a  muaei 
guilty  of  negligence  in  employing  him. 

PR AcrrcB— Motion  to  Strike  out  Immaterial  Matter.— Where  a  complaint  con- 
tains an  immaterial  averment  which  ought  to  have  been  fitricken  out  on  motion, 
but  the  party  making  such  motion  answered  over,  and  the  court  made  no  dedum* 
tion  of  law  upon  the  trial  respecting  such  immaterial  averment,  and  it  did  not 
appear  that  the  appellant  was  In  any  manner  prejudiced  by  such  error  of  tbe  ooart 
in  refusing  to  strike  such  immaterial  matter  from  the  pleading,  the  Judgment  will 
not  be  reversed. 

Evidence— Refrssentations  of  Sick  Person— Concerning  Malady  under  weich 
HE  Labors.— The  representations  of  a  tick  perwn  of  the  nature,  symptoms  and  efftett 
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of  the  malady  under  which  he  labors  at  the  time,  are  original  evidence,  and  they 
may  be  received  if  made  to  a  person  other  than  a  medical  attendant;  but  such 
evidence  must  relate  to  the  present  and  not  to  the  past  Anythiug  in  the  way  of 
narration  must  be  excluded.  It  must  be  confined  strictly  to  such  complaints,  ex- 
preasions  and  exclamations  of  a  present  existing  pain  or  malady. 

Appeal  from  the  circuit  court  for  Multnomah  county. 

The  plaintiff  brought  this  action  to  recover  $7,000  dam- 
ages for  injuries  alleged  to  have  been  received  through  the 
negligence  of  a  servant  of  the  defendants,  and  she  recov- 
ered a  verdict  and  judgment  for  $118.  The  complaint, 
amongst  other  things,  alleges  that  on  the  thirty-first  day 
of  May,  1889,  the  defendants  were  engaged  in  delivering 
beer  from  place  to  place  in  the  city  of  Portland  with 
horses  and  wagons  by  their  agents  and  servants,  and  that 
they  so  recklessly,  carelessly  and  negligently  managed 
and  drove  one  of  said  wagons  and  the  two  horses  attached 
thereto,  then  driven  by  the  defendants'  employ^  and 
servant,  one  Joe  F.  Beier  (who  was  then  and  there  a  care- 
less, negligent  and  unskillful  driver),  that  on  First  street 
in  said  city,  near  Main  street,  which  was  there  and  then  a 
public  highway,  said  horses  and  wagon  ran  against  and 
over  the  plaintiff  while  she  was  in  the  act  of  entering  a 
street  car  in  said  place,  throwing  and  casting  the  plaintiff 
down  upon  the  ground  with  great  force  and  violence, 
thereby  dislocating  plaintiff's  right  shoulder  and  bruising, 
injuring  and  wounding  in  the  breast  and  shoulders,  on  the 
face,  neck,  etc.  The  defendants  moved  to  strike  out  the 
words  included  in  parentheses,  which,  being  overruled, 
they  answered  denying  each  material  allegation  of  the 
complaint,  and  upon  the  issues  thus  formed  a  trial  was 
had  before  a  jury.    The  other  facts  appear  in  the  opinion. 

E.  Mendenhall,  for  Appellant. 

U.  S.  O.  Marquamy  for  Respondent 

Strahan,  J. — The  defendants  moved  to  strike  out  of  the 
complaint  the  words  included  in  parentheses  immediately 
following  the  name  Joe  F.  Beier,  to- wit:  **  Who  was  then 
and  there  a  careless,  negligent  and  unskillful  driver."  It 
is  the  master's  duty  to  use  due  care,  that  is,  ordinary  care, 
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in  employing  servants  of  sufficient  care  and  skill  to  dis- 
charge the  duties  of  their  service.  Sherman  and  Redfield 
on  Neg.,  §  90.  And  the  mere  fact  of  the  incompetency  for 
the  w'ork  upon  which  he  was  employed  is  not  enough  to 
warrant  a  jury  in  finding  a  master  guilty  of  negligence  in 
employing  him.  Sherman  and  Redf.  on  Neg.,  §  91.  These 
citations  show  that  the  words  of  the  complaint  which  were 
objected  to  by  the  defendants  ought,  as  a  matter  of  correct 
practice,  to  have  been  stricken  from  it  on  defendants'  mo- 
tion; but  the  court  seems  to  have  treated  them  as  imma- 
terial at  the  trial,  gave  no  charge  to  the  jury  declaring  any 
liability  against  the  defendants  by  reason  thereof;  and  we 
are  clearly  of  the  opinion  that  the  defendants  suffered  no 
injury  by  reason  of  their  retention.  In  actions  at  law  the 
safer  and  better  practice  undoubtedly  is  to  allow  nothing 
to  remain  in  the  complaint  or  other  pleading  except  the 
ultimate  fact  upon  which  the  right  or  liability  depends; 
but  where,  after  an  unsuccessful  motion,  a  party  answers 
over,  and  the  cause  is  tried  on  other  issues  as  well  as  the 
immaterial  one,  unless  the  court  has,  as  a  matter  of  law, 
declared  that  the  immaterial  allegation  gave  the  party 
some  right  or  created  some  liability  against  the  adverse 
party,  we  ought  not  to  reverse  the  judgment  on  the  sole 
ground  that  the  complaint  or  other  pleading  contained 
such  immaterial  allegation.  A  party  may  always  protect 
himself  upon  the  trial  against  any  supposed  effect  of  such 
allegation  by  asking  of  the  court  a  declaration  of  law  that 
the  same  does  not  create  any  liability  against  such  party. 
Of  course,  if  it  affirmatively  appeared  from  this  record 
that  the  immaterial  matter  objected  to  in  any  way  preju- 
diced the  appellants,  we  would  feel  constrained  to  give 
them  a  new  trial;  but  we  are  satisfied  that  it  did  not,  and 
therefore  this  assignment  of  error  cannot  be  sustained. 

2.  An  exception  was  taken  to  a  question  or  two  asked 
the  witness,  Mrs.  Louise  Murphy,  wlio  testified  on  the 
part  of  the  plaintiff.  Mrs.  Murphy  testified  without  objec- 
tion that  she  resided  in  Portland,  on  Hooker  and  Porter 
streets;  that  she  saw  Mrs.  Thomas  the  next  morning  after 
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she  was  injured,  that  she  was  in  bed,  her  face  was  bruised 
and  her  right  shoulder.  Question.  Do  you  know  any- 
thing about  her  side?  Answer.  No;  I  do  not  remember 
about  her  side,  but  she  complained.  Here  counsel  for  the 
defendants  objected  to  the  witness  stating  what  Mrs. 
Thomas  complained  of,  as  incompetent,  irrelevant,  imma- 
terial and  not  part  of  the  res  gestce,  but  the  court  overruled 
said  objection  to  which  an  exception  was  taken.  Q.  What 
did  she  s^y?  To  this  question  the  same  objection  and  ex- 
ception were  taken,  and  the  witness  answered:  **She  said 
it  hurt  her  there  under  the  right  arm."  The  witness  was 
also  asked  if  Mrs.  Thomas  pointed  out  to  her  where  it 
hurt  her,  and  she  answered,  '*Yes,  sir."  These  several 
exceptions  present  but  a  single  question,  and  that  is  the 
competency  of  this  evidence.  The  ruling  of  this  court  in 
Sullivan  V.  The  0.  R.  db  N.  Co,,  12  Or.  392,  shows  that  this 
evidence  is  no  part  of  the  rea  geatce,  nor  did  counsel  upon 
•the  argument  here  contend  it  was.  His  contention  is  that 
the  evidence  excepted  to  was  the  expression  of  bodily 
feelings,  and,  inasmuch  as  they  occurred  near  the  time  of 
the  injury  complained  of,  they  may  be  received  as  original 
evidence.  It  seems  to  me  this  evidence  is  within  the 
principle  laid  down  in  1  Greenleaf  s  Ev.,  §  102.  The  author 
says:  •*  So,  also  the  representations  of  a  sick  person  of  the 
nature,  symptoms  and  effects  of  the  malady  under  which 
he  is  laboring  at  the  time,  are  received  as  original  evi- 
dence. If  made  to  a  medical  attendant  they  are  of  greater 
weight  as  evidence;  but  if  made  to  any  other  person  they 
are  not  on  that  account  rejected."  1  Phillips  on  Ev., 
*182,  ♦ISS;  Bridges  v.  The  aty  of  Oshkosh,  37  N.  W.  Rep. 
409;  im.  Co.  V.  Mosley,  8  Wall.  397;  Barber  v.  Merriam,  11 
Allen,  322;  Hatch  v.  Fuller,  131  Mass.  574;  Quaife  v.  The 
Chicago  &  K  W.  R,  R.  Co.  48  Wis.  513.  What  was  said  by 
this  court  in  relation  to  Ins.  Co.  v.  Afosley,  supra,  related 
more  particularly  to  that  part  of  it  discussing  the  doctrine 
of  res  gestce,  and  no  reference  was  made  to  the  other  part 
of  the  opinion  nor  was  the  same  questioned. 
It  was  claimed  upon  the  argument  of  Sullivan  v.  The  0. 
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B.  <&  N,  Co.,  supra,  that  the  statements  and  declarations  of 
a  party  in  relation  to  th^  facts  and  circumstances  of  a  par- 
ticular event,  made  a  considerable  time  after  such  event 
happened,  or  at  least  not  at  the  time  it  happened,  or  so 
near  it  as  to  be  a  part  of  such  transaction,  might  be  given 
in  evidence  by  the  party  making  such  declarations  in  his 
own  favor.  It  was  an  attempt  to  enlarge  and  extend  the 
doctrine  of  res  ge&tce,  and  it  was  to  that  question  this  court 
referred  in  its  comments  on  the  case  in  8th  "Wallace,  supra. 
But  the  principle  involved  here  is  in  no  wise  connected, 
with  or  dependent  on  the  doctrine  of  res  gestce;  nor  is  it 
believed  that  there  is  any  difficulty  in  its  practical  applica- 
tion if  the  limitations  so  carefully  laid  down  by  the  court 
be  carefully  attended  to.  The  court  said:  '*Such  evidence 
must  not  be  extended  beyond  the  necessity  upon  which  the 
rule  is  founded.  It  must  relate  to  the  present  and  not  to 
the  past.  Anything  in  the  way  of  narration  must  be 
excluded.  It  must  be  confined  strictly  to  such  complaints, 
expressions  •  and  exclamations  as  furnish  evidence  of  a 
present  existing  pain  or  malady."  Within  the  principle  of 
these  authorities  I  think  the  evidence  excepted  to  was 
competent.  Counsel  for  appellants  cite  Walder  v.  Hie  New 
York  Central  &  Hudson  River  Raih'oad  Co,,  95  N.  Y.  274,  and 
some  others  of  similar  import,  which  hold  that  declara- 
tions which  are  merely  narrative  of  past  transactions  are 
not  admissible  as  part  of  the  res  gestce.  The  authority  and 
force  of  these  cases  are  conceded.  This  court  held  the 
same  doctrine  in  Sullivan  v.  Tlie  0.  B.  &  K  Co.,  supra,  but 
the  class  of  authorities  do  not  touch  the  principle  involved 
in  this  case. 

For  the  reasons  indicated  the  judgment  appealed  from 
is  affirmed.  

,~j^-^|  r  Filed  March  19,  1890.1 

^  gg|      THE  STATE,  ex  rel.  G.  W.  HEATH,  Respondent,  «. 
in^  THEODORE  KRAFT,  Appellant, 

40      83 

'  Municipal  Corpobation— Pailure  to  Qualify— Vacancy.— Sections  24  and  37  of  the 
charter  of  the  city  of  Albina  ( Session  Aots,  1889,  pp.  240,  241),  when  construed 
togeiher,  require  a  person  elected  as  councilman  of  the  city  to  qualify  on  or  before 
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the  fint  Monday  in  July  next  after  his  election,  and  a  failure  to  do  so  may  work  a 
forfeiture  of  hlb  office ;  but  forfeitures  arc  never  favored,  and  before  such  forfeiture 
could  be  claimed  or  enforced  by  the  ciiy,  IU>  officers  must  have  performed  all  the 
duties  imposed  by  the  charter  in  relation  to  such  election  and  qualification  ;  held, 
further,  in  case  of  a  tie  vote  for  councilman  on  the  face  of  the  return,  the  duty  to 
qualify  does  not  arise  until  the  result  of  the  election  shall  be  finally  determined  in 
some  mode  provided  by  law. 

Election— TiE-'lLLEQAL  Votes.— When  on  the  face  of  the  returns  of  an  election  for 
councilman  of  the  city  of  Albina  two  candidates  had  an  equal  number  of  votes,  if 
such  votes  were  all  lecr&l.  there  was  a  tie  and  no  election ;  but  if  illegal  votes  were 
cast  for  both  or  either  of  the  candidates  the  election  was  not  thereby  vitiated,  but 
the  true  result  could  only  be  known  by  deducting  the  illegal  votes,  and  in  such  case 
the  person  elected  is  not  bound  to  anticipate  the  result  of  an  investigation  by 
taking  the  official  oath  before  it  could  be  ascertained  whether  he  was  elected 
or  not. 

HuMiaPAL  Election— Power  op  Council— Cumulative  Remedy.— Where  the  charter 
of  a  municipal  corporation  makes  the  common  council  the  Judges  of  election  and 
qualification  of  its  members,  but  not  the  final  or  excluHve  judges,  the  jurisdiction  of 
the  courts  remains,  and  the  remedy  conferred  on  the  council  is  drcumulative.  But 
quere:  Is  not  such  legislation  prohibited  in  the  State  by  Art.  VII,  Section  9,  of  the 
Constitution? 

Ballot— Secrecy— Evidence.— The  secrecy  of  the  ballot  is  for  the  lawflil  voter  only 
and  not  for  the  spurious.  The  public  policy  involved  does  not  extend  to  the  voter 
who  has  voted  illegally.  He  may  be  required  to  disclose  for  whom  he  voted ;  and 
In  any  case  the  exemption  f^om  obligation  to  disclose  the  character  of  his  vote  can 
be  claimed  only  by  the  voter  himself.  If,  when  the  question  is  put  to  him  as  a 
witness,  he  sees  fit  to  answer  it,  there  is  no  objection  to  his  testimony. 

Harmless  Error.— Where  the  trial  court  erred  in  the  admission  of  evidence,  and  the 
appellate  court  can  clearly  see  that  it  was  impossible  for  such  evidence  to  have  in- 
jured the  appellant,  the  Judgment  will  not  be  reversed. 

Appeal  from  the  circuit  court  of  Multnomah  county. 

The  object  of  this  proceeding  is  to  try  the  title  to  the 
office  of  councilman  to  the  city  of  Albina,  in  Multnomah 
county. 

The  complaint,  in  substance,  alleges  that  on  the  nine- 
teenth day  of  June,  A.  D.  1889,  a  general  election  was  duly 
held  for  councilman  in  each  of  the  wards  of  the  city  of 
Albina,  to  elect  one  councilman  for  the  term  of  one  year, 
and  one  councilman  for  the  term  of  two  years.  That  at 
said  election  the  relator,  Geo.  W.  Heath,  and  the  said 
defendant  were  cstndidates  for  the  office  of  councilman  for 
the  term  of  one  year  in  the  second  ward  of  said  city.  That 
at  said  election  the  relator  received  the  greater  number 
of  votes  for  said  office  in  said  ward,  and  was  thereby  duly 
elected  to  be  a  member  of  the  common  council  of  said  city 
for  the  period  of  one  year  from  the  first  day  of  July,  1889. 
That  on  the  said  last-named  day  the  defendant  usurped 
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said  office  of  councilmaij,  and  has  ever  since  continued  to 
withhold  the  same  from  the  relator. 

The  defendant's  answer,  after  denying  the  material 
allegations  of  the  complaint,  alleges  as  a  further  and  sep- 
arate defense  that  the  said  Geo.  W.  Heath  did  not,  by  the 
first  Monday  in  July  next  after  his  alleged  election  to 
the  office  of  councilman  for  the  term  of  one  year  in  the 
second  ward  of  said  city  of  Albina,  nor  at  any  time,  qualify 
therefor  by  either  taking  or  filing  with  the  police  judge  ol 
said  city  any  oath  of  office;  whereby  he  was  and  should 
have  been  deemed  to  have  declined  said  office,  and  did 
decline  such  office,  and  that  there  was  a  vacancy  therein. 

For  another  and  separate  answer  the  defendant  alleges 
that  on  the  first  day  of  July,  1889,  there  was  a  vacancy  in 
the  office  of  member  of  the  common  council  of  the  city  of 
Albina,  from  the  second  ward  of  said  city,  for  the  termof 
one  year,  commencing  on  said  first  day  of  July,  upon  a 
failure  of  the  voters  of  said  ward  to  elect  an  incumbent  for 
said  office,  at  the  general  election  held  in  said  city  on  the 
third  Monday  in  June,  1889;  and  also  by  the  failure  of  any 
person  elected  to  said  office  to  qualify  tlierefor  as 
required  by  law;  and  thereupon  on  said  first  day  of  July 
1889,  the  defendant  was  duly  appointed  by  the  common 
council  of  said  city  to  fill  said  office,  from  said  last-named 
date  until  the  first  Monday  in  July,  1890;  and  thereupon 
the  defendant,  within  five  days  thereafter,  to- wit:  on  the 
second  day  of  July,  1889,  duly  qualified  for  said  office  by 
taking  and  filing  with  the  police  judge  of  said  city  the 
oath  of  office,  by  law  in  such  case  required,  and  then 
entered  upon  and  has  ever  since  continued  in  the  discharge 
of  the  duties  of  said  office  to  which  he  was  so  appointed. 

By  the  reply  it  appears  that  the  relator  and  defendant 
were  both  candidates  for  said  office  at  said  general 
election,  and  that  the  judges  and  clerks  of  said  election, 
wrongfully  and  contrary  to  the  fact,  certified  and  returned 
that  the  relator  and  the  defendant  had  each  received  an 
equal  and  the  highest  number  of  votes  cast  for  councilman 
in  said  ward,  and  that  there  was  no  election.     That  there- 
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after  and  within  the  time  for  qualifying  for  said  oflBce,  the 
relator  appeared  before  the  police  judge  of  said  city  of 
Albina  and  offered  to  qualify  by  taking  and  filing  the 
requisite  oath  of  office,  but  said  police  judge  wrongfully 
refused  to  permit  said  relator  to  take  and  file  said  oath  or 
to  qualify.  The  new  matter  in  the  answer  is  denied  by 
the  reply. 

A  trial  resulted  in  a  judgment  of  ouster  against  the 
defendant  from  which  he  has  appealed  to  this  court. 

P.  L.  Willis,  for  Appellant, 

Henry  E.  McGinn,  District  Attorney,  and  Paul  B.  Deady, 
for  Respondent. 

Strahan,  J.— Several  questions  were  presented  by 
counsel  for  the  appellant  which  will  be  separately  noticed. 
Counsel  for  appellant  argue  that  the  relator  having  failed 
to  take  and  file  his  oath  of  office  with  the  recorder  on  or  be- 
fore the  first  Monday  in  July  next  after  his  election,  forfeited 
his  office  if  he  were  otherwise  entitled  to  it,  and  created  a 
vacancy  which  the  common  council  was  entitled  to  fill  by 
appointment.  It  being  substantially  admitted  on  the 
record  that  the  relator  did  not  so  qualify,  if  this  contention 
can  be  sustained,  it  must  reverse  the  judgment  and  termi- 
nate this  case.  Section  24  of  the  Act  incorporating  the 
city  of  Albina  provides  (Session  Acts  1889,  p.  240):  **  The 
term  of  office  of  every  person  elected  to  office  under  this 
Act  shall  commence  on  the  first  Monday  in  July  next  after 
his  election,  and  terminate  accordingly,  except  as  other- 
wise provided  in  this  Act;  and  by  such  time  such  person 
must  qualify  therefor  by  taking  and  filing  with  the  police 
judge  the  oath  of  office,  or  he  shall  be  deemed  to  have 
declined  and  the  office  considered  vacant."  Section  25 
prescribes  the  form  of  the  oath.  Section  27  relates  to 
vacancies  in  office,  but  does  not  declare  a  failure  to  qualify 
within  the  time  specified  shall  create  a  vacancy;  but  sec- 
tion 28  declares:  **A  vacancy  in  any  office  caused  by  the 
failure  of  any  person  elected  to  qualify  therefor,  as  pre- 
scribed in  section  24,  or  made  by  or  consequent  upon  the 
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judgment  of  any  court,  or  consequent  upon  the  failure  to 
elect,  or  in  any  of  the  cases  specified  in  section  27,  must 
be  filled  as  follows:"  And  then  follows  a  statement  of  how 
vacancies  shall  be  filled.  Construing  sections  24  and  28 
together,  it  was  the  manifest  intention  of  the  legislature 
to  declare  a  forfeiture  in  case  the  officer  elected  failed  to 
qualify  within  the  time  prescribed  by  section  24;  but  for- 
feitures are  never  favored,  and  before  such  forfeiture 
could  be  claimed  or  enforced  by  the  city,  its  officers  must 
have  performed  all  the  duties  imposed  upon  them  by  the 
charter,  and  when  the  relator  applied  to  the  police  judge 
to  take  and  file  the  proper  oath  of  office  before  him,  that 
officer  was  bound  to  discharge  the  duty  of  administering 
such  oath  and  filing  the  same  in  his  office.  It  is  doubtless 
true  the  oath  might  be  taken  before  any  officer  authorized 
to  administer  oaths,  but  it  could  not  be  filed  elsewhere 
than  with  the  police  judge. 

If  the  construction  contended  for  is  sound,  the  police 
judge  might  cause  a  forfeiture  of  any  office  in  the  city  by 
simply  locking  up  his  office  and  disappearing  from  the  city 
during  the  day  or  time  such  oath  must  be  filed,  thus  ren- 
dering it  impossible  to  comply  with  the  charter  within  the 
time  limited.  It  is  claimed  that  his  refusal  to  administer 
and  file  the  oath  of  office  within  the  time  has  the  same 
effect.  It  was  in  effect  suggested  that  the  consequences 
might  have  been  avoided  by  the  relator  by  going  before 
some  other  officer  and  taking  the  oath  of  office  and  then 
offering  to  file  the  same  with  the  police  judge. 

Still  another  objection  to  the  appellant's  contention: 
Sections  19  and  20  of  the  charter  provide  a  canvassing 
board  for  the  city,  whose  duty  it  was  to  certify  the  result 
of  the  election,  and  by  that  certificate  it  appeared  that 
each  of  them  received  53  votes.  If  these  votes  were  all 
legal,  there  was  no  election;  but  if  illegal  votes  were  cast 
on  either  or  both  sides,  the  election  was  not  thereby 
vitiated,  but  the  true  result  could  only  be  known  by 
deducting  the  illegal  votes  in  each  or  either  case.  In  such 
event  I  do  not  think  that  the  person  elected  was  bound  to 
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anticipate  the  result  of  an  investigation  by  taking  the 
official  oath  before  it  could  be  ascertained  whether  he  was 
elected  or  not.  In  such  case  I  have  no  doubt  the  qualifica- 
tion might  be  postponed  until  after  the  result  of  the 
election  was  ascertained  in  some  one  of  the  .ways  provided 
by  law. 

2.  This  brings  us  to  another  question  necessary  to  be 
considered.  Section  22  of  the  charter  is  as  follows:  **A 
certificate  of  election  is  primary  evidence  of  the  facts 
therein  stated,  but  the  council  is  the  judge  of  the  qualifi- 
cations of  mayor  and  of  its  own  members,  and  in  case  of  a 
contest  between  two  persons  claiming  to  be  elected 
thereto  must  determine  the  came,  subject,  however,  to  the 
review  of  any  court  of  competent  jurisdiction." 

Counsel  for  appellant  insisted  that  this  section  vested 
the  jurisdiction  now  invoked  in  this  case  in  the  common 
council  in  the  first  instance,  and  that  the  court  could  only 
review  the  action  of  the  council. 

It  must  be  observed  that  this  charter  does  not  vest  the 
council  with  exclusive  or  final  jurisdiction  over  the  subject. 
If  it  did,  the  case  would  be  governed  by  Simon  v.  Common 
Council  of  Portland,  9  Or.  437.  But  here  the  council  is 
simply  vested  with  jurisdiction  which  is  neither  fin^il  nor 
exclusive^  with  the  power  of  review  in  the  courts.  That 
power  would  have  existed  in  the  courts  without  the  saving 
clause  in  the  charter.  Where  the  remedy  given  before  the 
council  is  not  made  final  nor  exclusive,  it  must  be  regarded 
as  merely  cumulative,  leaving  the  jurisdiction  already 
vested  in  the  courts  under  the  general  statutes,  unaffected. 
And  this  view  of  the  law  is  fully  supported  by  The  People 
ex  rel.  Hatzel  v.  Hall,  80  N.  Y.  117.  But  is  not  the  legisla- 
ture restrained  by  article  VII,  section  9,  of  the  constitution 
from  divesting  the  jurisdiction  of  the  circuit  courts  over 
any  inferior  court,  officer  or  tribunal? 

8.  Upon  the  trial  in  the  court  below,  the  State  intro- 
duced evidence  tending  to  prove  that  Dawsop,  Roonick, 
Glover,  Sealy,  and  Shriver  voted  at  said  election  for 
councilman,  and  that  they  were  not  legal  voters.     They 
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were  then  severally  called  and  questioned  as  to  for  whom 
they  voted,  and  several  of  them  testified  that  they  voted 
for  Kraft,  to  which  evidence  the  defendant  objected  and 
duly  saved  proper  exceptions.  This  presents  a  new  ques- 
tion in  this  State  and  one  that  is  conceded  to  be  important. 
There  can  be  no  doubt  that  one  important  object  of  the  sys- 
tem of  voting  by  ballot  is  secrecy,  so  that  the  voter  may 
freely  exercise  his  choice,  uninfluenced  by  power,  station,  or 
the  conditions  by  which  he  is  surrounded,  but  this  protection 
extends  to  the  lawful  voter  only  and  not  to  the  spurious. 
It  is  the  lawful  voter  around  whom  the  law  throws  its  pro- 
tection and  not  to  him  who  assumes  to  exercise  the  sa-cred 
prerogative  of  a  voter  without  being  duly  qualified. 
McCrary  on  Elections,  section  297,  states  the  rule  thus: 
**It  is  very  clear  that  the  rule,  which,  upon  grounds  of 
public  policy,  protects  the  legal  voter  against  being  com- 
pelled to  disclose  for  whom  he  voted,  does  not  protect  a 
voter  who  has  voted  illegally  from  making  such  disclos- 
ures. To  give  to  that  rule  this  wide  scope  would  be  to 
make  it  shield  alike  the  right  and  the  wrong,  the  honest 
and  the  dishonest.  It  was  intended  to  protect  the 
inviolable  secrecy  of  an  honest  ballot,  and  thus  the  purity 
of  the  ballot  box.  It  was  not  intended  to  be  used^in  aid  of 
the  schemes  of  corrupt  men  to  defeat  the  will  of  the 
people.  It  follows  that  having  proven  that  A.  voted  at 
the  election  in  question,  and  that  he  was  not  a  legal  voter, 
he  may  be  required  to  testify  as  to  the  person  or  persons 
for  whom  he  voted."  This  authority  would  seem  to 
effectually  dispose  of  this  exception,  but  there  remains 
another  answer  equally  as  conclusive  and  satisfactory. 
The  exemption  from  obligation  to  disclose  the  character  of 
his  vot«  can  be  claimed  only  by  the  voter  himself,  and  the 
question  can  therefore  be  put  to  the  witness,  and  if  he  sees 
fit  to  answer  there  is  no  objection  to  the  testimony. 
Paine  on  Elections,  section  766. 

If  the  ballots  that  were  offered  in  evidence  had  been  in- 
troduced for  the  purpose  of  overturning  an  official  count, 
then  clearly  the  plaintiff  did  not  identify  them  or  show 
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their  careful  preservation,  so  as  to  entitle  them  to  be  in- 
troduced in  evidence.  Fenton  v.  Scott,  17  Or.  189.  And  I 
am  strongly  disposed  to  think  that  there  was  hot  enough 
shown  to  introduce  them  for  any  purpose;  but  they  in  no 
manner  affected  the  result  to  the  detriment  of  the  defend- 
ant; on  the  contrary,  he  appears  to  have  gained  one  vote 
by  their  introduction.  In  such  case  the  error,  if  error  it 
was,  was  harmless.  We  can  clearly  see  that  the  party 
complaining  was  not  and  could  not  have  been  prejudiced 
by  the  introduction  of  the  improper  evidence.  We  do  not, 
therefore,  feel  called  upon  to  reverse  the  judgment  for 
that  reason. 

These  were  all  of  the  questions  made  in  this  court,  and 
their  examination  requires  an  affirmance  of  the  judgment 
appealed  from. 


[Filed  March  24. 1890.] 

OTELIA  DeWITT,  Appellant,  v.  PENUMBRA  KELLY, 
Respondent. 

The  proceedings  of  a  sheriff  npou  an  execution  against  a  garnishee  under  subdiyision 
1  or  section  284  of  tbe  Code,  is  not  affected  by  the  Act  amending  the  attachment 
law,  approved  October  21, 1878,  constituting  section  157  of  the  Code. 

Appeal  from  a  decree  of  the  circuit  court  for  the 
county  of  Multnomah  given  upon  the  pleadings  in  the  suit, 
the  plaintiff  therein  having  failed  to  file  a  reply  to  the  new 
matter  of  defense  set  up  in  the  answer. 

The  suit  was  against  the  defendant  as  sheriff  of  said 
county  to  enjoin  him  from  selling  certain  real  property 
belonging  to  the  plaintiff  situated  in  the  city  of  Portland, 
under  and  by  virtue  of  an  execution  issued  upon  a  judg- 
ment recovered  in  an  action  brought  by  Rosenfeld,  Smith 
&  Co.,  a  corporation  formed  under  the  laws  of  the  State, 
and  against  one  F.  M.  DeWitt.  The  plaintiff  claimed  that 
the  proceedings  of  the  sheriff  were  illegal,  and  that  the 
sale  of  the  property  would  cast  a  cloud  upon  her  title  to  it, 
and  cause  her  irreparable  damage. 
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The  defendant  filed  an  answer  to  the  complaint  denying 
the  allegations  therein,  that  he  had  no  authority  to  levy 
upon  and  sell  the  property,  and  that  a  sale  of  it  would  cast 
:i  cloud  on  plaintiff's  title  to  it  and  cause  damage  to  plain* 
tiff.  And  for  a  further  defense  alleged  that  at  the  time 
of  the  commencement  of  the  action  brought  by  Rosenfeld, 
Smith  &  Co.  against  said  F.  M.  DeWitt  a  writ  of  attach- 
ment was  issued  therein  against  the  proi)erty  of  the  latter, 
and  said  writ  of  attachment  having  been  served  on  the 
plaintiff  herein,  she  made  to  said  sheriff  a  written  answer 
thereto  or  certificate,  as  follows: 

**In  the  Circuit  Court  of  the  State  of  Oregon  for  the 
County  of  Multnomah.  Rosenfeld,  Smith  &  Co.,  plaintiff, 
V.  F.  M.  DeWitt,  defendant.  To  the  sheriff  of  Multnomah 
county:  In  answer  to  the  garnishment  served  on  me  in 
the  above  entitled  cp^use,  I  say  that  at  the  date,  to- wit, 
eleventh  day  of  February,  I  did  owe  the  defendant,  F.  M. 
DeWitt,  $1,000,  but  did  not  have  any  property  belonging 
to  him.  (Signed.)  Mrs.  Otella.  DeWitt." 

.That  said  answer  was  made  a  part  of  the  sheriff's  return 
upon  said  vnit,  and  was  filed  in  said  court  and  became  a 
part  of  itQ  judgment  roll  in  said  action.  That  on  the  first 
day  of  July,  1889,  a  judgment  was  entered  in  the  action 
against  F.  M.  DeWitt  and  in  favor  of  Rosenfeld,  Smith  & 
Co.  for  the  sum  of  $5,641.88,  with  interest  and  costs,  and 
that  in  and  by  said  judgment  it  was  ordered  and  adjudged 
that  the  j^roperty  attached  be  sold  or  applied  in  the  pay- 
ment of  said  judgment.  That  on  the  twenty-fourth  day  of 
September,  1889,  an  execution  upon  the  said  judgment  was 
issued  and  delivered  to  the  sheriff  for  service.  That  upon 
receipt  of  said  execution  the  sheriff  demanded  of  said 
garnishee,  Otelia  DeWitt,  the  payment  of  said  $1,000 
admitted  to  be  due  to  the  said  F.  M.  DeWitt,  and  she 
having  failed  and  neglected  to  pay  the  same,  he,  said 
sheriff,  duly  levied  upon  the  property  described  in  the 
complaint  and  advertised  it  for  sale. 
The  plaintiff  filed  a  demuri'er  to  the  said  answer  for  the 
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reason  that  it  did  not  state  facts  sufficient  to  constitute  a 
defense  or  counter-claim. 

The  court  overruled  the  demurrer,  and  the  plaintiff 
having  failed  and  refused  to  file  a  reply  to  the  new  matter 
of  defense,  rendered  a  decree  against  the  plaintiff,  dis- 
missing her  complaint,  which  is  the  decree  appealed  from. 

F.  B.  Strong,  for  Respondent. 

Milton  W.  Smith,  for  Appellant. 

Per  Curiam. — The  appellant's  counsel  contends,  first 
that  Rosenfeld,  Smith  &  Co.,  in  the  original  attachment 
suit,  when  Otelia  DeWitt  answered  that  she  owed  $1,000, 
should  have  taken  judgment  on  that  answer  against  her, 
so  that  she  might  be  protected  from  a  second  payment 
thereof;  second,  that  having  elected  to  take  an  order  for 
the  sale  of  the  attached  property,  the  plaintiff  in  the  orig- 
inal attachment  suit  could  not  proceed  to  sell  the  property 
of  the  garnishee  without  first  having  obtained  title  to  the 
property  attached;  that  section  157  of  the  Code,  as 
amended  by  the  Act  of  October  21,  1878,  changed  the 
former  rule  concerning  attachments,  and  if  the  plaintiff  in 
the  attachment  proceedings  elected  to  take  this  remedy  it 
should  have  acquired  title  of  claim  against  Otelia  DeWitt 
before  proceeding  against  her.  Citing  Carter,  Rice  &  Co. 
V.  Koshland,  12  Or.  492. 

The  statute  does  not  permit  a  plaintiff  in  an  attachment 
suit  to  take  judgment  against  a  garnishee  on  account  of  a 
debt  owing  by  the  garnishee  to  the  defendant  in  the  -suit, 
except  where  the  latter  refuses  to  furnish  to  the  sheriff  a 
certificate  of  the  indebtedness,  or  when  the  certificate  given 
is  unsatisfactory,  as  provided  in  section  152  of  the  Code,  as 
it  is  only  in  those  cases  that  the  proceedings  provided 
for  in  sections  163,  165,  166  and  169  of  the  Code  can  be 
invoked.  Hence  the  rule  laid  down  in  Carter,  Rice  &  Co. 
v.  Koshland,  12  Or.  492,  and  as  modified  in  the  same  case 
in  13  Or.  615,  has  no  application  to  the  facts  in  this  case. 
Here  the  appellant,  after  being  gamisheed,  gave  a  certifi- 
cate admitting  the  indebtedness,  which  authorized  the 
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sheriff  under  subdivision  1  of  section  284  of  the  CJode,  it 
appearing  that  the  debt  was  due,  and  she  not  having  paid 
it  to  the  sheriff  on  demand,  to  levy  on  her  property  for  the 
amount  thereof.  It  is  very  questionable  whether  the  new 
matter  in  the  answer  is  sufficient  to  show  that  the  debt  in 
question  was  duly  levied  upon  by  the  respondent  as  sheriff 
under  the  writ  of  attachment,  but  as  no  objection  is  taken 
to  the  proceeding  on  that  ground,  the  court  does  not  feel 
called  upon  to  consider  it. 
The  decree  appealed  from  will  therefore  be  affirmed. 
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ABUTTING  OWNERS.    See  Railways 


ACCOUNT. 


Oi'EK  Account  oefinrd.— An  open  acconnt  is  one  In  which  some  item  of  the  con- 
tract is  not  settled  by  the  ]>artle«,  whether  the  account  consist  of  one  item  or 
many;  or  where  there  have  been  running  or  current  dealings  between  the  par- 
ties and  the  account  is  kept  open  with  the  expectation  of  further  dealings.— 
PurvU  V.  Kroner,  414. 

ACTION. 

1.  In  an  action  to  recover  the  possession  of  real  property,  under  the  Code  oi  this 
State  it  is  necessary  that  the  plaintiff  allege  in  his  complaint  that  he  is  entitled 
to  the  possession  of  the  property.  Section  318  of  the  Code  peremptorily  makes 
such  an  allegation  material  to  the  plaintilTs  cause  of  action.— f^pAam  v. 
Kerti,  199. 

2.  Accounts— Mutuality.— Where,  in  such  a  case,  the  plaintiff  recovers  less  than 
950.  he  cannot  recover  costs  unless  there  be  open  mutual  accounts  involved, 

'  which,  taken  together  on  both  sides,  shall  exceed  $150.— Maaon  v.  HiMr,  153. 
8.  Action  to  Recover  Damages— "Open  Mutual  Account  "—Costs.— In  an  action 
to  recover  damages  for  the  breach  of  a  contract,  if  the  plaintiff  recover  le-ss  than 
950  he  cannot  recover  costs  under  subdivision  3, 1  549,  HilVs  Code,  although  the 
defendant's  answer  may  contain  a  counter-claim  lor  more  than  1150,  which  coun. 
ter-claim  is  founded  on  an  account.— J(d. 

ADVANCEMENT. 

Whether  a  purchase  in  the  name  of  a  wife  or  child  is  an  advancement  is  a  question 
of  intention,  though  presumed  in  the  fln^  instance  to  be  a  provision  or  settle- 
ment—Airiber  y.  NewiU,  274. 

ADVERSE  POSSESSION. 

1.  To  constitute  adverse  posseasion  of  land  under  the  laws  of  this  State  so  as  to 
divest  the  owner  of  his  title  thereto  or  bar  him  of  his  right  of  entry,  it  must  be 
a  visible,  notorious  and  exclusive  possession  under  a  hostile  claim  of  ownership 
continuing  for  a  period  of  ten  yeATS.—Hicklin  ▼.  MeCUar,  126. 

2.  Attorney's  Fees— Lex  Fbri.—A.  provision  in  a  note  made  out  of  this  State,  secured 
by  chattel  mortgage  on  property  within  the  State,  contained  a  provision  that "  If 
not  paid  at  maturity,  ten  per  cent,  additional  as  costs  of  collection  "  should  be 
added,  and  which  provision  was  valid  and  bindini;  in  the  State  where  the  note 
was  made.— BanJi;  qf  Ogden  v.  Davidson,  57. 

8.  Notice— Agent.— It  is  a  general  rule  that  notice  to  an  figent  is  notice  to  the  prin- 
cipal. The  test  is  whether  the  information  was  of  a  character  which  it  was  the 
duty  of  the  agent  to  communicate.  If  so,  it  binds  the  principal.— TKood  v.  Bay- 
5ttrfi,  3. 

6ce  Possession 
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APPEAL. 

1.  Motion  to  Dismiss  Must  Distinctly  Point  Out  Depict  or  Erbok.— A  motion  to 
dismiss  an  appeal  for  a  technical  error  or  defect  in  the  proceedings  should  not  be 
eniertafned  by  the  appellate  court  unless  such  error  or  defect  is  specificallj  and 
definitely  pointed  out  in  the  motion.— Bllyeu  v.  Smith,  835. 

2.  Care  in  Judombnt.— Where  respondents  filed  a  motion  to  dismiss  an  appeal  to  the 
supreme  court  from  a  Judgment  of  a  circuit  court  upon  the  grounds  of  an  allegid 
defect  in  the  undertaking,  and  the  oertiflcate  of  the  clerk  of  the  circuit  court  to 
the  transcript  Fhowed  that  an  undertaking  had  been  given,  with  a  surety  named 
therein,  and  that  the  undertaking  was  given  for  an  appeal,  and  for  a  stay  of  pro- 
ceedings also,  as  provided  in  subdivision  1  of  i  541  of  the  Code,  and  there  was  no 
authenticated  proof  as  to  the  terms  and  conditions  of  the  undertaking;  heldf  that 
the  appellate  court  would  not  consider  the  motion.— Jd. 

8.  Action  to  Recover  Mining  Claim— Appeal— Undertaking.— In  appealing  from 
the  Judgment  of  a  Justice  of  the  peace  in  an  action  to  recover  the  possession  of  a 
mining  claim,  under  the  Code  an  undertaking  given  in  accordance  with  {  9IS2 
thereof  is  sufficient,  not  only  for  a  stay  of  proceedings  on  the  Judgment,  but  for 
an  appeal  as  well.— Id. 

4.  Receivers— Appealable  Orders.— An  order  requiring  a  receiver  to  Join  an  ad- 
ministrator in  the  sale  of  certain  property  in  which  the  estate  had  an  iuterei4, 
and  which  was  in  the  hands  of  such  receiver,  is  not  an  appealable  order.  Such 
an  order  relates  entirely  to  the  management  of  the  property  held  by  the  court 
through  its  receiver,  and  in  no  manner  aflbcts  his  interests.— SKed  v.BoUadajf^ibl. 

5.  In  appeals  to  the  supreme  court  fh)m  Judgments  of  circuit  courts,  entered  upon 
findings,  the  findings  of  fact  must  be  regarded  as  conclusive  -of  the  facts  in 
the  case ;  and  the  appellate  court  will  only  consider,  as  respects  the  findings, 
whether  the  ikcts  found  Justify  the  conclusions  of  law  drawn  thereftom,  unless  It 
is  made  to  appear  from  a  statement  of  exceptions  that  the  evidence  upon  which 
the  findings  of  fact  were  made  was  not,  as  a  matter  of  law,  sufficient  to  support 
the  same.— Hicir^tn  v.  JfcCfear,  126. 

6.  When  a  party,  in  cases  above  referred  to^  desires  to  raise  the  question  upon  appeal, 
that  the  circuit  court  refVised  to  find  a  material  fact,  he  must  show  by  a  statement 
of  exceptions  that  the  evidence  in  the  case  warranted  such  a  finding,  and  that 
he  duly  applied  by  motion  to  the  court  to  make  it,  or  asked  it  to  be  done  when  the 
evidence  closed.— Id. 

See  Custody  of  Children. 

BAILEE. 

1.  Whether  the  manager  of  sheep,  who  is  not  the  owner  of  them,  Is  responsible  to 
a  third  party  or  not  for  any  acts  of  the  herders  which  are  done  without  his 
knowledge  or  authority,  and  contrary  to  his  directions,  depends  upon  his  rela- 
tions with  the  owner  in  regard  to  the  matter.— Bfleu  ▼.  Pailtey,  47. 

a.  If  he  is  a  mere  intermediate  agent  between  the  master  and  the  direct  agent,  be 
cannot  be  held  constructively  responsible  for  the  acts  of  the  latter ;  but  if  he  is 
intrusted  with  the  direct  charge  and  control  of  the  sheep  as  a  bailee  and  em- 
ployed the  herders  to  assist  him  in  the  performance  of  his  trust  and  they  are 
subject  to  his  control  and  direction,  then  he  would  be  so  responsible  for  their  acU 
done  within  the  scope  of  their  employment,  although  done  without  his  knowl- 
edge or  authority  and  contrary  to  his  direction.— Id. 

8.  Same— Payment  of  Purchase  Money— Notice  of  Claim.— To  constitute  one  a 
Ixma  fide  purchaser,  he  must  actually  have  paid  the  purchase  money  before  be 
received  notice  of  the  claim.—  Wood  v.  Jtayimm,  3. 

4  Bona  Fide  Purchaser  for  Value— Pleading— Proof.— To  give  a  defendant  the 
tiaiM  of  a  bona  /Ide  purchaser  of  land  for  value  and  without  notice,  it  must  be 
alleged  and  proven,  amongst  other  things,  that  the  person  who  conveyed  to  the 
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defendant  was  seized  in  fee  or  pretended  to  be  so  seized  and  vxu  in  pouetsUm  if 
the  conveyance  purported  an  immediate  transfer  of  the  peesession  wben  he  exe- 
cuted the  deed  to  such  purchaser.^/d. 

BALLOT. 

Secrecy ->EviDEMCE.— The  wcrecy  of  thebadlot  is  for  the  lawful  vota  only,  And  not  for 
the  spurious.  The  public  policy  involved  does  not  extend  to  the  voter  who  has 
voted  illegally.  He  moy  be  required  to  disclose  for  whom  he  voted ;  and  in  any  case 
the  exemption  f^om  obligation  to  disclose  the  character  of  his  vote  can  be  claimed 
only  by  the  voter  himself.  If,  when  the  question  is  put  to  him  as  a  witness,  he 
sees  flt  to  answer  It,  there  is  no  objection  to  his  testimony.— State  «e  rd.  Heaik  v. 
Krofl,  551. 

BELL    OF    EXCEPTION& 

1.  Peactice  in  Supreme  Court.— Correct  practice  In  preparing  a  case  fiir  this 
court  suggested.— State  v.  JarvU,  380. 

2.  Where  an  appellant  seeks  to  reverse  the-  Judgment  of  a  circuit  court  upon  the 
ground  that  the  respondent  failed  to  prove  a  case  sufficient  to  be  submitted  to 
the  Jury,  he  must  make  up  a  bill  of  exceptions  containing  all  the  evidence  giv(*n 
in  the  case,  and  have  attached  thereto  a  statement  or  certificate  to  the  effect  that 
It  contains  all  the  evidence  and  bring  the  same  to  this  court  with  the  transcript 
'^AUerterry  v.  forUand  &  WiUoMetU  VaUey  Ratiway  Company,  86. 

BOARD   OF   EQUALIZATION.    See  Taxation. 

CHARTER. 

1.  Wheie  the  charter  imposes  the  duty  upon  a  city  to  keep  its  streets  and  highways 
in  repair  and  it  neglects  to  do  so  and  one  is  injured  by  reason  thereof,  it  is  liable 
for  the  damages  suffered.— jFhfi^iiar  v.  Rof^mrg,  271. 

2.  Charter  of  the  City  of  East  Portlani>— City  Surveyor's  Report.— When 
the  common  council  of  the  city  of  East  Portland  attempts  to  open  a  street  through 
the  lands  of  another  under  the  charter,  the  report  of  the  city  surveyor  must  con- 
tain the  plat  of  sach  survey  of  said  street.  A  statement  in  such  report  that  the 
plat  of  such  survey  "  is  shown  on  the  plat  on  file  with  the  recorder "  is  insuf- 
ficient.—Lodd  V.  Bad  PortUmdj  87. 

S.  City  Surveyor— Survey— Rpj»ort.— Where,  by  an  order  of  the  common  council, 
the  city  surveyor  was  directed  to  make  a  survey  and  report  on  Eleventh  street 
from  Division  street  to  the  county  road  iouth,  a  survey  "ftom  the  south  line  of 
Division  street  to  a  point  twenty  feet  south  of  the  O.  &  C.  railroad  track  "  is  not  a 
compliance  with  the  order  of  the  council.— Jd. 

i.  Charter  of  the  City  of  East  Portland— Opening  Streets.— The  charter  of 
the  city  of  East  Portland  requires  that "  whenever  the  common  council  shall 
deem  it  expedient  to  lay  out,  establish,  widen,  or  extend  a  street  or  alley,  the 
council  shall  direct  the  city  surveyor  to  survey  such  proposed  street  or  alley,  and 
to  mark  the  boundariea  thereof  and  to  make  his  report  to  the  common  council  con- 
taining the  plat  of  such  survey  of  such  street  or  alley  and  the  portion  of  each  lot 
or  part  thereof  required  to  be  appropriated  for  such  street  or  alley."  Held,  that 
a  vote  of  the  council  whereby  the  city  surveyor  was  required  to  make  a  survey 
and  report  on  Eleventh  street  fh>m  Division  street  to  the  county  road  was  not  a 
sufficient  <!ompliauce  with  the  charter.— Jd. 

CHATTEL    MORTGAGE. 

"L  Decree  of  Foreclosure— Personal  Judgment.— On  foreclosure  of  a  chattel 
mortgage  upon  property  in  the  hands  of  a  purchaser,  where  it  is  not  alleged  or 
proved  that  he  has  disposed  of  the  property,  a  personal  decree  against  him  for 
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the  value  of  any  part  of  the  mortgaged  property  sold  or  disposed  of  or  that  can- 
not be  produced  or  delivered  by  him  to  satlsiy  the  Indebtedness,  cannot  be  ren- 
dered.—iJanit  qf  Ogdcn  v.  Davidson,  57. 

2.  Sale  of  Chattelb— Symbolical  Delivery.— Where  D.  executed  and  delivered 
a  bill  of  sale  to  M.  &  J.  of  7,000  head  of  cattle  of  a  certain  age  with  the  ctHf  crop 
of  said  cattle  for  that  year,  and  also  his  entire  outfit  of  every  description,  located 
In  Baker  county,  etc.,  and  at  the  same  time  gave  an  order  on  his  foreman  to  de- 
liver the  property  described  in  the  bill  of  sale,  these  acts  constitute  a  sale  and  a 
delivery  of  the  property  sufficient  to  pass  the  title,  without  Airther  acts  of  segre- 
gation or  ideutlflcation.— Id 

8.  Power  of  Sale  by  Mortgage— Fraud.— A  purchaser  claiming  title  to  a  chattel 
by  purchase  trOm  the  mortgagor  thereof,  stands  in  the  place  of  the  mortgngor 
and  cannot  take  advantage  of  a  reservation  in  the  mortgage  in  favor  of  the  niort- 
gagor  to  sell  the  goods  in  the  ordinary  course  of  business  on  the  ground  that  buch 
reservation  is  fraudulent,  and  renders  the  mortgage  void.— /d. 

4.  Description  op  Property.— The  description  of  the  property  in  a  chattel  mort- 
gage as  "  all  the  cattle  of  one  year  of  age  and  upwaids  mentioned  in  said  bill  of 
sale,  and  said  cattle  are  of  the  star  brand  of  said  D.,  and  are  to  be  branded  with 
a  tally  brand  fur  their  better  identification,  said  tally  brand  to  consist  of  a  bar ; 
said  cattle  range  in  Baker  county,  Oregon,  and  comprise  all  of  said  star  brand  on 
the  range/'  etc.,  is  sullicient.— Id. 

COMMON    CARRIER. 

1.  Property  in  Hands  of  Carrier— Seizure  of  by  Legal  Process— Ctstody  of 
THE  Law.— When  property  is  in  the  hands  of  a  carrier  for  transportation  and  in 
the  course  of  transit  is  seized  upon  legal  process  sued  out  against  the  owner  of 
the  property  and  taken  out  of  the  carrier's  possession,  such  p^perty  is  placed  in 
ihe  custody  of  the  law.  and  is  so  placed  by  a  superior  power,  the  power  of  the 
State,  and  excuses  the  carrier  fh>m  liability  for  not  delivering  the  goods.- Jhoctf 
v.  OUen,  419. 

2.  Goods  Taken  from  His  Possession- His  Duty.— When  goods  are  taken  out  of 
the  possession  of  the  carrier  by  legal  process,  he  should  give  notice  forthwith  to 
the  parties  interested.— /d. 

COMMON    LAW. 

1^  The  rule  of  the  common  law,  that  every  man's  land  was  enclosed,  either  by  a  ma- 
terial fence  or  by  an  ideal  invisible  boundary,  and  that  every  unwarrantable 
entry  thereon  by  a  person  or  his  cattle  is  a  trespass  by  breaking  his  close,  was 
not  founded  on  an  arbitrary  regulation,  but  was  considered  as  incidental  to  the 
ownership.  Jt  resulted  from  the  principle  that  the  owner  bad  a  right  to  the  en- 
joyment of  his  land  free  fVom  molestation  or  interference  by  others,  whether  its 
boundary  consisted  of  an  artificial  structure  only  in  oontemplation  of  law;  and 
the  rule  need  not  be  adopted  in  order  to  be  in  force  wherever  the  principles  of 
the  common  law  are  extended.  It  is  in  force  in  all  places  where  the  right  of 
private  dominion  over  things  real  la  recognized ;  it  attaches  to  the  ownership  of 
property.— i^ifcu  v.  Paidey^  47. 

2.  Complaint— Alternative  Relief.— Where  a  complaint  Is  fhtmed  with  a  view  to 
alternative  relief,  and  upon  the  trial  in  this  court  the  plaintilT  presents  only  one 
aspect  of  his  case,  the  other  will  be  treated  aa  waived  and  will  not  be  passed  upon 
or  considered.— TFood  v.  Haybum,  8. 

8.  Recital  in  the  Deed— Consideration.— It  must  l>e  proved  independently  of 
the  recital  in  the  deed  that  the  consideration  was  paid  before  receiving  notice, 
and  it  is  not  enough  to  show  that  it  was  secured  to  be  paid  by  mortgage  or  others 
wise.— Jd. 

OQMPLAINT.    See  Plxadimo. 
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CONTRACT. 

Special  asd  Unique  Persokal  Services  ~  When  Equity  Will  Exercise  Itb 
Preventive  Powers.— Where  a  contract  stipulates  for  special,  unlqae  or  extra- 
ordinary personal  services,  such  as  involves  special  merit,  skill,  knowledge,  or 
abi!ity,  so  that  in  case  of  default  the  same  services  could  not  be  easily  obtained 
f^om  others  nor  be  compensated  in  damages  at  law,  a  court  of  equity  would  be 
warranted  in  applying  its  preventive  remedy  by  injunction ;  otherwise,  if  such 
service  were  ordinary  and  without  special  merit  and  such  as  could  be  easily 
supplied  without  much  di£Qculty  or  expense,  the  principle  Is  that  contracts  for 
such  services  are  peri^onal  and  peculiar,  because  of  their  special  merit  or  unique 
character,  and  the  inadequacy  of  the  remedy  at  law  to  compensate  in  damages 
for  their  breach.— Cbrt  v.  Lauard  <k  Lucifer,  221. 

CONVEYANCE. 

In  a  conveyance  of  land  bounded  by  a  pablic  road  or  street,  the  grantee  ordinarily 
takes  a  legal  title  to  the  center  thereof,  subject  to  the  rights  of  the  public  therein; 
but  he  does  not  thereby  secure  such  a  title  to  the  land  embraced  in  the  road  or 
street  as  will  enable  him  to  claim  compensation  fh>m  a  railway  corporation 
which  locates  and  operates  its  road  thereon  under  an  appropriation  of  the  same 
authorised  by  sections  3242, 3243.  title  2,  chapter  82,  Annotated  Laws  of  Oregon,  or 
by  any  similar  statute.— JfcQuaid  v.  PorOand  dk  Vancouver  JtaUway  Oymp<my,  237. 

CORPORATIONS. 

1.  Private  Corporation— Attorney  in  Fact.— When  a  corporation  is  made  the 
agent  of  another  to  sell  and  convey  real  property,  it  acts  through  the  same  in' 
strumen  tali  ties  as  when  acting  for  itself,  and  the  relation  between  it  and  its 
instrumenlalities  are  as  one  legal  entity  or  artiAcial  person  in  the  performance  of 
its  engagements  and  involves  nd  delegation  of  powers;  held,  therefore,  thnt  a 
corporation  has  capacity  to  execute  a  deed  as  attorney  in  fkct  for  another./-iritf- 
ingsuwrth  v.  Portland  Trust  Company^  351. 

2.  Chancery  Jurisdiction— Review  on  Appeal.— The  powers  conferred  by  Baid 
Act  upon  the  courts  or  Judges  therein  referred  to  are  a  branch  of  chancery  Juris- 
diction ;  and  the  decisions  rendend  in  administering  its  provisions  are  in  the 
nature  of  decrees,  and  are  reviewable  in  the  supreme  court  in  the  same  manner 
that  decrees  are  reviewed  in  other  cases  of  equitable  cognizance.— /n  re  N.  P.  B, 
M.Y,Ah  Wondal.,da9, 

8.  Custody  of  Children- Act  op  Feb.  25,  1889— Appeal.— An  appeal  lies  to  the 
supreme  court  of  the  State  from  the  final  decision  of  a  chrcuit  court,  rendered  in 
proceedings  under  the  Act  of  the  legislative  assembly  entitled  "An  Act  to  confer 
certain  powers  upon  certain  benevolent  or  charitable  corporations,  incorporated 
under  the  laws  of  Oregon,  in  relation  to  the  control  and  disposition  of  homeless, 
neglected  or  abused  children,"  approved  Feb.  25, 18S9.— Jd. 

COSTS. 

1.  Taxation  of  Costs  by  Clerk— Original  Judgment- Not  Reviewable  om 
Appeal  From.— On  an  appeal  Irom  the  clerk's  taxation  of  costs,  the  original 
Judgment  awarding  costs  to  the  prevailing  party  can  neither  be  attacked  or  re- 
viewed. The  only  questions  on  such  appeals  are  the  items  or  amounts  to  be 
taxed.— Purvis  v.  Kroner,  441. 

2.  When  Allowed  to  the  Plaintiff.— Costs  are  allowed  to  the  plaintiff,  of 
course,  upon  a  Judgment  in  his  favor  in  an  action  involving  an  open  mutual  ac- 
count, where  it  appears  to  the  satisfaction  of  the  court  that  the  sum  total  of  such 
accounts  of  both  parties  exceeds  one  hundred  and  fifty  dollars.- Jd. 

COUNTER    CLAIM. 

The  transaction  out  of  which  a  counter  claim  may  arise  as  provided  in  subdivision 
X,  section  78^  of  the  Civil  Code,  must  be  some  businea  affair  between  parties 
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whereby  mutual  and   reciprocal  obligations  are  created.— Xoetoenbery  t.  Soaair 
thai,  178. 

See  Pleading. 

COUNTY. 

Liability.— The  question  of  a  county's  liability  depends  solely  npon  the  statute.  It 
is  not  liable  unless  the  statute  has  created  the  liability.— ^d^  v.  JftiAnonuA 
Ooumtu,  856. 

COUNTY    COURT. 

1.  A  county  court  has  Jurisdiction  in  probate  matters,  but  the  mode  of  its  procedoie 
is  specifically  pointed  out  in  the  statute,  and  it  has  no  discretion  other  than  to 
strictly  obeenre  its  proTi&ions.— Jn  re  BoUaday  Estate,  168. 

a.  JimiSDicnoN— Removal.- In  the  nature  of  things,  county  MKorts  are  yeeted  with 
a  very  large  discretionary  power  over  the  conduct  of  executors  and  administra- 
tors, and  its  exercise  will  not  be  interfered  with  on  appeal  nnlesa  plainly  re- 
quired by  some  principle  of  law.— /(t 

See  Executor. 

CRIMINAL    LAW. 

1.  APPENDIX  TO  Code— Crimikal  Procedure.— An  indictment  which  oontains 
every  allegation  mentioned  in  the.  form  given  in  the  appendix  to  the  Criminal 
Code  for  such  crime,  is  sufficient.— iStafe  v.  Ah  Lot,  540. 

a.  Time  when  Crime  of  Perjury  Committed— Variance.— In  prosecutions  for 
peijury  the  common  law  rule  seems  to  be  that  the  time  when  the  crime  was 
committed  must  be  truly  alleged  in  the  indictment  and  proved  as  laid.  Whether 
section  1274  has  changed  that  rule,  qwrel—Id. 

8.  Mayhem— Evidence  Necessary  to  Convict.— In  order  to  justify  a  conviction 
under  section  1735,  Oregon  Code  oi  Crimes  and  PunishmeutB,  which  provides, 
among  other  things,  that '-  If  any  person  shall  purposely  and  maliciously,  or  In 
the  commission  or  attempt  to  commit  a  felony,  cut,  silt  or  mutilate  the  nose  or 
lip,  etc.,  of  another,  such  person  shall  be  punished  by  imprisonment  in  the  peni- 
tentiary not  less  than  one  nor  more  than  twenty  years."  The  evidence  mus 
show  beyond  a  reasonable  doubt  that  the  accused  did  the  cutting,  slitting  or 
mutilation  purposely,  dellbtrrately  and  designedly,  unless  done  in  the  commission 
or  attempt -to  commit  a  felony.— State  v.  Oody,  506. 

4.  Mayhem— Case  in  Judgment.- Where  the  accused  in  a  criminal  prosecution 
was  charged  with  having  purposely  and  mallci6usly  cut,  slit  and  mutilated  the 
lip  of  M  contrary  to  the  provisions  of  the  section  of  the  Code  above  referred  tot 
and  it  appeared  fh>m  the  evidence  given  at  the  trial  that  in  a  fight  between  the 
accused  and  M.,  which  arose  out  of  a  sudden  heat  of  passion,  the  tissue  of  the 
inner  lining  of  M.'s  lower  lip  whs  lacerated  and  a  piece  thereof  taken  out.  leav- 
ing a  wound  testified  to  as  being  about  three-fourths  of  an  inch  long,  a  half  of  an 
inch  wide,  and  a  fourth  of  an  inch  deep,  which  M.  testified  was  done  by  the  ac- 
cused biting  the  lip  during  the  fiieht ;  that  the  wound  at  the  time  of  the  trial  hsd 
healed  over,  leaving,  however,  a  visible  scar ;  that  the  fight  was  a  hand-to-hand 
aifair,  in  which  no  weapons  were  employed  ;  but  it  did  not  appear  ftom  the  evi> 
dence  that  the  injury  to  the  lip  was  specially  intended,  or  inflicted  otherwise 
than  as  incidental  to  the  fight;  hdd,  that  the  evidence  was  not  sufficient  to 
authorize  the  conviction  of  the  accu&ed  of  the  crime  as  charged  in  the  indict- 
ment  Id. 

5.  Homicide— Self  Defense.— The  right  of  self-defense  does  not  imply  the  right  of 
attack,  and  will  not  avail  In  any  case  where  the  difficulty  was  induced  by  the 
party  himself.- )StcU«  v.  Hawkiru,  476. 
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6.  Trtal^Evidence— AccoMPLTCE— COBBOBORATINO  EviDB>XB.— In  a  trial  for  the 
crime  of  incest,  the  party  to  the  crime  not  on  trial  la  an  accomplice,  and  the 
other  party  cannot  l>e  convicted  on  her  evidence,  unlets  sh'e  be  corroborated  by 
such  other  evidence  as  tends  to  connect  the  defendant  with  the  commission  of 
the  crime,  and  the  corroboration  is  not  sufficient  if  it  merely  show  the  commis- 
sion of  the  crime  or  the  circumstances  of  the  oommisRioa.— ;Sfa(e  v.  JorvU,  860. 

7.  Namb  op  Crimb— Indictment.— a  wrong  name  given  to  the  crime  in  the  pre- 
liminary part  of  an  indictment  is  an  Irregularity  only  and  not  fatal.  The  charg- 
ing part  of  the  Indictment  must  \>e  looked  to  to  determine  the  character  of  the 
offense.— J(i. 

7.  Practice.— In  the  trial  of  a  criminal  action,  if  the  State  fail  to  prove  a  case  suf- 
ficient to  require  the  defendant  to  enter  upon  his  defense,  it  Is  proper  to  ask  the 
court  to  direct  an  acquittal,  but  not  to  move  for  a  non-suit ;  but  such  direction 
would  be  improper  where  enough  is  proven  on  the  part  of  the  State  to  require  the 
defendant  to  introduce  any  evidence.— SStote  v.  Jbnec,  256. 

8.  Perjury— iNsuPFiaENT  Evidence.— A  conviction  for  the  crime  of  peijury  cannot 
be  sustained  where  there  was  no  other  evidence  except  proof  of  the  taking  of  the 
oath,  the  giving  of  the  evidence  upon  which  the  perjury  Is  assigned,  followed  by 
proof  that  at  other  times  the  prisoner,  when  not  under  oath,  made  statements, 
the  legal  effect  of  which  was  to  contradict  his  declarations  under  oath.^^ate  y. 

See  Evidbncb. 
CROSS-EXAMINATION.    Bee  Evidencb. 
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Calls  in  a  Deed— Courses  and  Distances— Fixed  Monuments.— Courses  and  dis- 
tances must  yield  to  fixed  monuments,  and  where  they  are  inconsistent  the  mon- 
uments called  for  in  the  deed  are  paramount— .<lnd«rMm  t.  McOormiekt  SOL 
In  a  deed  purporting  to  convey  certain  lots  in  a  certain  block  in  the  town  of  B., 
hdd,  that  it  was  competent  to  prove  by  parole  evidence  what  was  understood  at 
the  time  to  be  the  town  of  B.:  what  land  it  included;  the  facts  concerning  the 
platting  of  it,  and  what  land  was  understood  to  t>e  included  in  such  lots  accord- 
ing to  such  plat,- in  order  to  ascertain  what  the  parties  to  the  deed  intended  to 
convey  by  it  Hdd,  aim,  that  it  was  not  necessary  to  the  validity  of  the  deed  t^at 
the  plat  should  have  been  acknowledged  or  filed  fur  record,  or  been  accepted  by 
the  town  authorities  or  the  public;  and,  in  case  of  the  loss  or  destruction  of  the 
plat,  that  parole  evidence  was  permiSKlble  to  prove  its  contents,  and  to  show  that 
it  WAS  identical  with  a  plat  of  the  townslte,  which  had  been  recorded  under 
another  name.— If(cA-2i7i  v.  McCXear,  126. 

Where  L.  S.  C.  &  W.  W.  C.  were  joint  occupants  of  a  tract  of  public  land  which  had 
been  settled  upon  under  the  regulations  of  the  provisional  government,  and  upon 
which  they  had  laid  off  a  town,  which  became  the  city  of  Portland,  made  a  plat 
thereof,  sold  lots  to  each  other,  and  to  third  persons,  with  covenants  for  f\irther 
assurance,  and  had  referred  to  such  plats  for  a  description  of  the  lots  sold,  but 
which  plat  was  unrecorded  at  the  time;  and  subsequently,  ascertaining  that  they 
could  not  enter  the  land  under  the  provisions  of  the  Donation  Act  of  September 
27, 1850,  said  parties  made  an  agreement,  under  their  hands  and  seals,  in  which 
they  designated  a  part  of  the  tract  which  should  belong  to  each,  and  covenanted 
therein  that  each  should  fulfill  and  perform  all  contracts  and  agreements  he  had 
theretofore  entered  into  with  others,  or  with  either  of  them,  or  of  other  persons, 
respecting  the  said  tract  of  land,  or  any  part  thereof;  and  subsequently,  and  on 
the  sixteenth  day  of  December,  1852,  the  said  L.  caused  the  said  plat  to  be 
recorded,  with  a  dedicatory  writing,  under  his  hand  and  seal,  attached,  which 
was  to  the  effect  that  any  public  square  on  the  plat  should  be  subject  to  the  by- 
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laws  of  a  city  corporation  for  ornamental  purpofien,  and  not  otherwise ;  and  one- 
half  of  the  public  square  shown  upon  said  plat  was  upon  the  part  of  the  tract 
agreed  to  be  set  apart  to  the  said  W.  W.  iX-^Church  v.  City  qf  Portland,  731 

DEDICATION. 

1.  Where  a  land  proprietor  lays  off  his  land  Into  blocks  and  streets,  makes  a  plat 
thereof,  and  sells  lots  Indicated  thereon  by  reference  to  such  plat,  the  dedication 
of  the  streets  thereupon  becomes  irrevocable.  The  decisioh  upon  this  point  in 
Meier  ▼.  PorUamd  CabU  Railway  Co.,  16  Or.  500,  approved.— //tcAr^in  v.  McClear,  126. 

2.  In  dedicating  lands  to  the  public,  the  dedicator  may  attach  such  reasonable 
restrictions  to  its  use  by  the  public  as  he  may  see  fit,  but  he  cannot  dedicate  lo 
the  public  the  lands  of  another  person,  for  public  use,  without  the  latter's  conuot 
Held,  further,  that  the  building  of  a  city  hall  upon  such  public  squares,  to  be  used 
for  the  transaction  of  city  business,  with  a  Jail  in  the  basement  thereof,  would  be 
a  use  of  them  foreign  to  the  purpose  for  which  they  were  dedicated;  and  that  the 
owners  of  a  lot  which  had  been  purchased  from  the  town  proprietors,  or  either  of 
.them,  and  which  would  be  aU'ected  by  such  appropriation,  had  a  remedy  in 
0quity  to  inhibit  such  use.  Held,  alto,  that  a  general  dedication  of  the  land  for 
public  squares  implied  that  they  were  to  be  ei)Joyed  by  the  public  at  laige,  and 
could  not  rightfully  be  appropriated  by  the  city  authorities  lor  the  use  of  the  city 
In  the  management  and  conduct  of  its  economic  afiHirs.  Hdd,  in  view  of  the  said 
agreement  and  of  the  facts  that  the  parties  were  Jointly  engaged  in  the  enter 
prise  oi  laying  out  the  town,  and  had  a  common  interest  in  its  growth  and  devt  1' 
opment,  and  the  recordiqg  of  the  plat  and  dedicatory  writing  being  in  ftuth«  rl 
ance  of  their  common  de^ign,  and  the  plat  and  writing  having  stood  upon  the 
record  for  more  than  thirty-six  years,  and  no  dissent  thereto  on  the  part  of  the 
other  parties  or  of  the  city  appearing  to  have  been  made,  that  the  act  of  L. 
should  be  considered  as  the  act  of  all,  and  that  the  writing  should  be  regarded  as 
cogent  proof  of  the  conditions  upon  which  the  public  squares  were  dedicated.— 
Cfoirch  V.  City  qf  JPortland,  73. 

See  Deeds. 
DEFECTIVE  DEED.    See  SFXanc  Perpobmancb. 

DESCENT. 

1.  DB8CKNT— Next  of  Kin.— Tlye  grandfother  is  one  degree  nearer  of  kin  than  the 
uncle,  as  computed  by  the  civil  law.— SmoZ^man  v.  Foweil,  367. 

2.  Next  of  Kin— Grandfather— Uncle.— Where  an  intestatchas  no  issue  nor  wife 
nor  father,  mother,  brother  nor  sister ;  hdd,  that  his  grandfather  took  the  estate  in 
preference  to  his  ^ncle  as  next  of  kin.— /d. 

DESCRIPTION  OF  PROPERTY.    See  Chattel  Mortgage. 

ELECTION. 

Election-Tie— Illegal  Votes.- When  on  the  face  of  the  retnms  of  an  election  for 
councilman  of  the  city  of  Albina  two  candidates  had  an  equal  number  of  voles, 
if  such  votes  were  all  legal  there  was  a  tie  and  no  election ;  but  if  illegal  votes 
were  cast  for  both  or  either  of  the  candidates,  the  election  was  not  thereby 
vitiated,  but  the  true  result  could  only  be  known  by  deducting  the  illegal  vo^ea, 
and  in  such  case  the  person  elected  is  not  bound  to  anticipate  the  result  of  an 
Investigation  by  taking  the  official  oath  before  it  could  be  ascertained  whether  he 
was  elected  or  noU-^Siaie  ex  rel.  Heath  v.  Krctft,  551.  • 
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EMINENT  DOMAIN. 

1.  Eminent  Domain— Measurb  op  Damages. —Upon  an  appeal  to  the  circuit  court 
from  an  asseesment  of  damages  for  opeulng  a  county  road  across  the  lands  of  the 
plaintiff,  the  question  to  be  iried  and  determined  is,  how  much  less  valuable  the 
lands  will  be  rendered  thereby?  In  the  assessment  of  such  damages,  the  value  of 
the  laud  taken  for  the  purposes  of  the  road,  the  effect  of  the  taking  upon  the 
yalue  of  the  remainder,  the  manner  of  the  location  of  the  road,  the  necessity  it 
may  occasion  for  the  removal  and  building  of  fences,  and  any  other  material  in- 
conveniences or  burden  it  may  create,  should  be  taken  into  consideration  ;  also, 
any  special  benefits  which  the  plaintiff  may  derive  therefrom,  and  the  amount  of 
the  assessment  of  the  damages,  less  the  value  of  the  benefits,  be  allowed  the 
plaintiff  therefor.  Such  special  bcnelits,  however,  must  consist  of  some  peculiar 
advantage  which  the  lands  will  gain  by  means  of  the  opening  of  the  road.— 
Beekmau  v.  Jackton  Oounty,  'ISA, 

2.  Eminent  Domain— Duties  of  Court.— In  the  assessment  of  damages  for  taking 
private  property  for  public  use,  it  is  the  duty  of  courts  to  exercise  their  powers 
with  a  view  of  enabling  the  party  whose  property  is  so  taken  to  obtain  such  com- 
pensation therefor  as  the  constitution  asbures  to  him.  Hence,  where  it  appeared 
trom  the  verdict  of  a  lury  and  the  exceptions  in  a  case  of  assessment  of  damages 
for  taking  the  lands  of  the  plainiiff  for  the  purpose  of  a  county  road  that  the  jury 
had  evidently  allowed,  in  reduction  of  the  damages,  benefits  of  a  general  nature, 
and  the  trial  court  had  refused  to  give  certain  instructions  requested  by  the  plain- 
tiff's counsel  which  particularly  aud  properly  defined  the  character  of  benefits 
allowable  in  such  a  case.  Held,  that  such  refusal  was  error,  although  the  court 
had,  In  general  terms,  properly  instructed  the  Jury  upon  that  point.— id. 

EQUITY. 

1.  Equity— JuRiBDicnoN— Money  Demamdo— Conpuctino  Evidbncr.— Where  a 
plaintiff  in  a  suit  to  foreclose  a  junior  mortgage  upon  real  property  entered  into 
an  agreement  with  the  defendant  therein,  whereby  be  agreed,  for  a  valuable  con- 
sideration, to  dismiss  the  suit  at  his  own  costs,  and  after  realizing  the  benefits  of 
the  agreement  and  receiving  the  surplus  funds  arising  from  a  sale  of  the  mort- 
gaged property,  under  a  decree  of  foreclosure  of  the  senior  mortgage,  procured  in 
violation  of  the  agreement,  a  default  and  decree  to  be  entered  by  the  court  in  bis 
favur  for  affirmative  relief,  which  was  afterwards  set  aside  by  an  original  buit 
brought  by  the  defendant,  but  the  court  retained  jurisdiction  of  the  p1aintif}''8 
suit,  and  allowed  the  defendant  to  file  an  ausi^er  thefein,  u..d  it  appearing  that 
there  was  nothing  between  the  parties  to  litigate,  except  mutual  money  demands, 
which  were  strongly  controverted,  and  the  proof  of  them  depended  upon  con- 
flicting oral  testimony ;  held,  tfiat  the  case  was  a  proper  one  to  be  submitted  to  a 
jury,  and  that,  in  view  of  the  facts  and  circumstances,  the  complaint  should  be 
dismissed  without  prejudice,  and  the  parlies  remanded  to  their  legal  rights  in  a 
court  of  law.  Held,  /urlfur,  that  the  rule  that  a  court  of  equny,  having  acquired 
Jurisdiction  of  a  suit  for  one  purpose,  may  retain  it  for  all  purposes  necessary  to 
do  complete  justice  between  the  parties  in  the  cause,  was  adopted  for  the  same 
object  for  which  other  equitable  principles  were  established,— to  prevent  a  failure 
of  Justice.— l/e/midk  v.  Davidmn,  456. 

2.  Equity— Jurisdiction— Plea  of  Boi<a  Fidb  Purchase.— When  a  court  of  equity 
acquires  Jurisdicdon  of  a  cause  for  one  purpose,  it  maintains  It  for  all  purposes 
aud  f|^dministers  complete  relief.  It  will  neither  invoke  the  aid  of  other  courts 
nor  permit  them  to  interfere  with  its  process.  The  defense  that  a  party  is  a  bona 
fide  purchaser  for  value  without  notice  is  personal,  and  can  only  be  made  or 
relied,upon  by  such  purchaser  or  by  some  oue  deraiguing  title  through  him.— 
Hceunu  v.  WKU»eUj  454 

^  The  principle  fs  well  settled  in  equity  that  when  one  purchases  an  estate  and 
pays  for  it  and  takes  the  title  in  the  name  of  another,  or  when  one  purchases  an 
estate  with  the  money  of  another  and  takes  the  title  to  himself,  there  arises  by 
operation  of  law  a  resulliug  trust  in  favor  of  the  owner  of  the  money.— PUrArer 
V.  NewiU,  274 
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EQUITY  (Continued). 

4.  This  Is  founded  upon  the  presumption  that  the  party  paying  fbr  the  estate  in- 
tended it  for  his  own  benefit;  but  this  presumption  does  not  arise  in  some 
excepted  caws,  where,  by  reason  of  the  relation  of  the  parties,  the  payment  of 
the  consideration  may  b«i  supposed  to  be  a  sift  to  the  nominal  parebaser.'~/d. 

6,  Chattel  Mortoa6K—Forecxx)si; re— Equity  Jukisdictidn.— Under  the  general 
powers  of  a  court  of  equity  to  foreclose  liens  upon  property,  chattel  mortgaget 
may  be  foreclosed  by  suit  In  any  county  where  senrlce  can  be  had  on  the  defend- 
ant, notwithstandlug  the  statute  providing  for  a  foreclosure  by  an  action  at  law 
in  the  county  where  the  mortgage  has  been  filed.  Jacobs  t.  MeOaOqf,  8  Or.  131,  Ibl- 
lowed.— jBanJb  qf  Ogden  v.  DavidKn,  67. 


See  CONTBAGT, 
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Evidence— RspRssENTATiom  of  Sick  Pessov— CoKCERNtKo  Malady  vin>BS 
WHICH  He  Labors.— The  representations  of  a  sick  person  of  the  nature,  symptoms 
and  efifects  of  the  malady  under  which  he  labors  at  the  time,  are  original  evi- 
denoe,  and  they  may  be  received  if  made  to  a  person  other  than  a  medical  attend- 
ant ;  but  such  evidence  must  relate  to  the  present  and  not  to  the  past.  Anything 
in  the  way  of  narration  must  be  excluded.  It  must  be  confined  strictly  to  such 
complaints,  expressions  and  exclamations  of  a  present  existing  pain  or  malady.— 
Thomas  v.  Herrailf  546. 

E^'iDBNCE— Hearsay.— In  the  trial  of  a  criminal  case,  it  is  not  competent  for  the 
prosecution  to  introduce  hearsay  evidence;  and  when  it  becomes  material  to 
prove  the  time  when  a  Chinese  row  occurred  In  the  city  of  Portland.  It  was  not 
competent  for  the  prosecution  to  ask  a  car  driver,  who  was  shown  to  have  been 
in  a  distant  part  of  the  city  at  the  time,  if  he  heard  of  the  row  in  Chinatown  on 
that  trip ;  nor  can  he  be  permitted  to  state  where  he  was  when  he  first  heard  of 
the  row.— StaiSc  v.  Ah  Lee,  640. 

Hearsay.— Hearsay,  In  its  legal  sense,  denotes  that  kind  of  evidence  which  does 
not  derive  Its  value  solely  fh>m  the  credit  to  be  given  to  the  witness  himself,  but 
rests  also  In  part  on  the  veracity  and  competency  of  some  other  persons.—/! 
Evidence— Materiauty  op.— The  fint  rule  In  the  production  of  evidence  is  that 
the  evidence  ofilered  must  correspond  with  the  allegations,  and  be  confined  to 
the  point  in  Issue.  This  rule  excludes  all  evidence  of  collateral  Ikcta,  or  those 
which  are  incapable  of  affording  any  reasonable  presumption  or  inference  as  to 
the  principal  fact  or  matter  in  dispute.— State  v.  Olds,  440. 

Case  in  Judgment.— Where  the  defendant  called  a  witness  who  gave  evidence 
material  to  the  defense  and  then  testified  on  cross-examination  that  be  gav« 
money  himself  to  assist  the  defense  and  proctfred  money  fh>m  ottaen  in  Portland, 
Tacoma  and  Seattle,  for  the  same  purpose ;  heUi,  it  was  not  competent,  either  oo 
the  cross-examination  of  the  same  witness,  or  by  making  him  the  State's  witness, 
to  prove  tbe  names  of  the  particular  persons  who  were  not  witnesses  in  the  case 
who  contributed  money,  or  that  they  were  saloon-keepers  or  gamblera.- /d. 
Criminal  Law— Evidence— Crobs-Exahination.— In  a  criminal  case  the  district 
attorney  has  the  right  to  croesexamine  a  witness  for  the  defendant  as  to  anythii^r 
that  would  show  his  Interest  in  the  result  of  the  trial,  and  anything  he  did  in  aid 
of  the  defendant  about  the  trial,  for  the  purpose  of  enabling  the  Jur/to  properly 
weigh  the  evidence  of  such  witueas,  and  to  intelligently  pass  npon  his  credi' 
bility.-/d. 

Impeaching  Evidence— Epfbct  op.— The  declaratloiis  contained  in  an  tanpeaeh- 
Ing  question,  when  contradicted,  only  tend  to  impeach  the  character  of  the  wit- 
ness attacked  for  truth  and  veracity,  and  are  not  evidence  of  the  iiscts  ndted  in 
such  declarations.— iSSCote  v.  Jarvis,  360. 
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EVIDENCE  (Continued). 

8.  Expert  Evidemcb— Eppect  op.— The  opinions  of  experts  as  evidence  upon  ques- 
tions of  medical  science  or  treatment,  although  based  upon  hypothetical  f!tate- 
iDcnts  of  fact,  are  entitled  to  the  same  consideration  as  other  direct  oral  testi- 
mony, when  such  statements  are  found  to  be  real.  Then  the  facts  cease  to  oe 
hypothetical,  and  for  the  purposes  of  the  case  become  fixed  and  certain.— Xan^ 
Sord  ▼.  /ofief,  SOS. 

9.  Chimin AL  Law— Perjury— Evidence.— Hiirs  Code,  \  T7H,  requires  two  witnesses, 
or  one  witness  and  corroborating  circumstances,  to  convict  a  prisoner  of  the  crime 
of  peijury;  and  what  is  meant  by  "corroborating  circumstances"  is  evidence 
aliunde  which  tends  to  prove  the  prisoner's  guilt  independent  of  hU  declara- 
tions.—State  y.  Buckley,  22K. 

10.  Contra  DiCTORY  Sta  tements— Sworn  a  nd  Unsworn.— Tn  a  prosecution  for  peijury, 
where  the  only  evidence  is  the  contradictory  statements  of  the  prisoner,  one 
under  oath  and  the  other  not,  because  of  the  solemnity  of  the  oath,  credit  Is  to  be 
given  to  the  Rtatements  under  oath  rather  than  to  those  not  under  oath.— M 

11.  Parol  evidence  is  admissible  to  prove  the  circumstances  under  which  a  deed  to 
real  property  was  made,  or  to  which  it  relates,  or  to  explain  an  ambiguity,  intrin- 
sic or  extrinsic,  or  to  show  the  situation  of  the  subject  of  the  deed,  or  of  the  par- 
ties to  It,  in  order  to  ascertain  the  premises  which  it  was  intended  to  convey.— 
fifcWtny.  IfcCtoor,  126. 

12.  Where,  on  an  issue  whether  a  partnership  did  or  did  not  exist,  the  record  dis- 
closed that  one  of  (he  defendants,  "having  heard  his  co-defendant  had  reported 
that  he  was  a  partner  with  him,  and  to  protect  himself,  prepared  a  writing"  to 
the  effect  that  all  partnership  which  may  have  existed  between  them,  express  or 
implied,  was  at  an  end,  which  was  signed  by  them,  and  oflbrcd  snch  writing  as 
evidence  tending  to  show  a  partnership  dissolution ;  heldj  (1)  that  the  writing 
was  not  prepared  and  executed  on  the  assumption  of  the  existence  of  any  part- 
nership, but  as  a  contradictory  statement  by  the  author  of  such  reports ;  and  that 
it  could  only  be  used  as  evidence  to  effect  the  credibility  of  such  co-defendant. 
Held,  (2)  that  as  the  writing  was  prepared  to  protect  the  defendant  from  the 
declarations  of  his  co-defendant,  but  that  as  such  declarations  could  not  bind 
him,  or  create  the  relation  of  partners,  the  writing  could  not  operate  as  a  dissolu- 
tion agreement.  Held,  (3)  that  within  the  purview  of  the  facts  for  which  the 
writing  was  prepared,  it  was  not  done  to  dissolve  a  partnership  which  was  sup- 
posed to  exist,  but  to  give  it  that  effect;  it  would  place  the  defendant  In  the 
pobition  o^  preparing  his  own  and  co-defendant's  written  declarations  to  serve 
that  purpose,  which  was  inadmissible.— Z>atcssan  v.  Pogue  and  NickeU,  94. 

18.  Where,  in  an  action  against  one  N.  and  P.  for  goods  sold  to  the  latter,  the  com- 
plaint'alleging  that  they  were  co-partners  at  the  time,  N.  denied  in  his  answer 
and  In  his  testimony  upon  the  stand  that  he  and  P.  were  ever  partners  at  any 
time,  and  offered  in  evidence  a  writing,  purporting  to  have  been  signed  by  him- 
self and  P.  at  a  time  prior  to  the  sale  of  the  goods,  to  the  effect  that  all  partner- 
ship that  may  have  existed  between  them,  either  express  or  implied,  was  that 
day  at  an  end,  which  he  testified  was  signed  by  himself  a?^  P.  at  the  time  it  bore 
date,  but  which  P.  denied  ever  having  signed,  or  having  been  asked  to  sign,  or 
that  any  conversation  had  ever  been  had  upon  the  subject ;  and  no  evidence  was 
offered  Qh owing  that  the  writing  was  executed  as  corroborative  of  or  as  a  part  of 
any  transaction  between  the  parties,  or  In  accordance  with  any  mutual  under- 
standing between  them.  Hdd,  that  the  writing  was  not  admissible  as  evidence 
*'  tending  to  show  that  no  partnership  in  fact  existed  between  N.  and  P.  at  the 
time  the  merchandise  was  sold,  or  that  any  partnership  that  might  have  existed 
between  them  had  been  dissolved."  Held,  further,  that  the  facts  and  circum- 
stances of  the  case,  together  with  N.'s  testimony,  to  the  effect  that,  having  heard 
that  P.  had  represented  to  several  parties  that  he  was  interested  with  him  as  a 
partner,  to  protect  himself  he  prepared  the  writing  and  had  It  signed,  negatived 
any  inference  that  it  was  intended  as  part  of  a  transaction  to  dissolve  a  co-part- 
neiBhip  between  them  or  corroboratiye  of  any  such  transaction.— Jd. 
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14.  In  an  action  against  a  party,  to  charge  him  ivith  a  debt  as  a  co-i>artner,  it  \a  com- 
petent for  him  to  prove  that  at  the  time  the  debt  was  contracted  the  partnership 
had  been  dissolved ;  but,  in  order  to  render  the  proof  admissible,  it  must  tend  to 
fthow  an  actual  dissolutioa  of  the  partnership  relation.— J(2. 

15.  The  acts  and  declarations  of  parties  to  an  action  are  not  competent  evidence  in 
their  behalf,  unless  they  constitute  a  part  of  a  transaction  M-hich  ban  or  disproves 
the  claim  made  against  them  or  are  a  part  oi  a  material  lact  In  the  case.— Id. 

See  Negugence. 

8ee  Trust. 

EXCEPTION. 

A  refusal  by  a  circuit  court  to  make  a  finding  of  fact  material  in  the  case,  when 
the  evidence  establishes  it,  is  a  good  ground  of  exception.— HiidUin  v.  MeCloar,l2&. 

EXECUTOR. 

1.  Where  a  county  court  determines  on  the  removal  of  an  executor  or  adminlfstra- 
tor  of  an  estate,  upon  the  application  of  an  heir,  legatee,  devisee,  or  creditor 
thereof,  and  the  petition  contains  several  grounds  upon  which  the  removal  is 
sought  to  be  procured,  the  court  should  indicate  the  particular  ones  it  bustains.— 
In  re  IloUaday  EUate,  168. 

5.  A  county  court  has  no  authority  to  remove  an  executor  or  administrator  except 
upon  some  one  of  the  grounds  laid  down  in  the  Civil  Code,  and,  if  it  is  upon  the 
ground  that  the  executor  or  administrator  "  has  been  unfaithful  to  or  neglected 
his  trust,"  It  must  appear  expressly  or  by  necessary  inference  that  the  applicant 
has  sustained  a  probable  loss  in  consequence  thereof.— Jd 

3.  ExECUTon  OR  Administrator— Duties  Active  and  not  Passive.— The  duties  of 
an  executor  or  administrator  are  active  and  not  passive.  He  cannot  be  permitted 
to  neglect  to  do  those  things  which  are  plainly  required  at  his  hands  by  law  or 
the  order  of  the  court,  and  when  complaint  is  made  of  such  neglect,  excuse  him- 
self by  alleging  that  such  delay  or  omission  was  for  the  benefit  of  the  estate.— id. 

4.  Executor— Duty  op— To  File  an  INVENTORV.—Section  1112,  Hlirs  Code,  makes 
it  the  duty  of  an  executor  or  administrator  within  one  month  from  the  date  of 
his  appointment,  or  such  further  time  as  the  court  or  judge  may  allow,  to  file 
with  the  clerk  an  inventory,  verified  by  his  own  oath,  of  all  the  real  and  personal 
property  of  the  deceased  which  shall  come  to  his  possession  or  knowledjce ;  and 
section  1114  makes  it  his  duty  before  the  inveptory  is  filed  to  cause  the  property 
to  be  appraised  at  its  true  cash  value  by  three  disinterested  persons ;  and  for  a 
failure  to  discharge  these  duties  he  is  liable  to  removal.— Jd 

6.  Executor— Duties  of  His  Office— Redemption  op  Property  of  the  Estate.- 
An  executor  b>  not  bound  by  the  duties  of  his  office  to  pay  bankers,  brokers  and 
other  pcr^ons  a  bonus  above  legal  Interest  to  secure  a  loan  of  money  to  redeem 
property  belonging  to  the  estate  of  his  testator  which  has  been  sold  under  the 
decree  of  a  court  having  jurisdiction  to  order  the  same,  nor  is  he  hound  to  pledge 
his  own  securities  or  use  his  own  credit  to  secure  such  loan.— /d 

FENCE. 

The  statutes  of  Oregon,  which  require  fields  and  inclosures  to  be  inclosed  with  certain 
kinds  of  fence  and  provide  a  remedy  In  case  stock  or  swine  shall  break  into  the 
same  when  so  fenced,  do  not  apply  to  ditches  constructed  across  public  lands  in 
the  State  for  mining  purposes.— ifi^  v.  Paisley,  47. 

FENCING.    See  Railroads. 
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FORCIBLE  ENTRY  AND  DETAINER. 

The  provisions  of  the  forcible  entry  and  detainer  Act  applicable  to  the  removal  of  a 
tenant  (|  351!),  Code  of  General  Laws  of  Oregon)  can  only  be  enforced  as  against  a 
tenant  who  is  wrongfully  iu  possession  or  the  demised  premises,  or  who  Is  doing 
or  neglecting  something  in  violation  of  his  duty  to  his  landlord,  in  view  of  the 
relations  existing  between  him  and  the  latter,  and  a  remedy  under  said  Act  can- 
not be  taken  against  a  tenant  from  year  to  year  until  the  tenancy  is  determined 
by  notice  as  provided  in  said  sectiou  2067,  or  by  an  agreement  between  the  par* 
ties.    Hoeenblal  v.  Pakint,  15& 

FORECLOSURE. 

If,  for  any  cause  in  the  foreclosare  suit,  the  proceeding  is  Ineffectual  to  foreclose  the 
mortgage,  and  the  mortgagee  purchases  at  a  sale  under  such  void  proceedings, 
antl  enters  into  the  possession  under  such  sale,  his  relation  to  the  mortgaged 
premises  is  that  of  a  mortgagee  in  possession.— Cboik  v.  Cooper,  142. 

FRAUD.    See  Chattel  Mobtgagk. 

GARNISHEE. 

The  proceedings  of  asheriff  upon  an  execution  against  agarnlshee  under  subdivision 
1  of  section  284  of  the  Code  is  not  affected  by  the  Act  amending  the  attachment 
law,  approved  October  21, 187S,  constituting  section  157  of  the  Code.— i>e  FFitt  v. 
KeUy,  557. 

HOMICIDE. 

Provoking  Quarrel  or  Difficulty— Self  Defense.— A  party  has  not  the  right  to 
arm  himself  and  seek  hlsi  adversary  and  provoke  a  quarrel  or  difficulty  with  him 
and  take  advantage  of  it,  and  Justify  the  killing  of  such  party  on  the  ground 
that  he  acted  iu  self-defense.— ;SYate  v.  Uawkina,  476. 

INDICTMENT. 

Multifarious— When.— An  indictment  which  charges  more  than  one  crime,  under 
our  Code,  is  bad,  and  if  the  objection  be  taken  by  demurrer  at  the  proper  time,  it 
must  prevail,  but  if  the  objection  be  not  thus  taken  it  is  waived.— iShi(6  v.  Jarvia,  360. 

INFORMATION. 

'  Where  an  information  was  flicd  against  C.  accusing  him  of  the  crime  of  mayhem 
fur  mutilating  the  person  of  M.,  at  a  certain  county  in  the  State,  and  the  latter 
was  a  witness  In  the  proceedings  thereon  before  the  examining  magistrate,  who 
required  him  to  give  an  undertaking  with  surely  In  the  sum  of  $500  for  his 
appearance  as  a  witness  at  the  trial  of  C.  upon  any  Indictment  which  might  be 
found  against  the  latter  by  the  gmndjiiry  for  such  county  on  account  of  the 
accusation;  and  M  ,  being  unacquainted  in  the  community  where  he  was  stop- 
ping, and  where  the  alleged  offense  was  charged  to  have  been  committed,  failed 
to  give  such  undertaking  and  was  thereupon  held  by  the  magistrate  to  appear  as 
such  witness  and  was  detained  during  the  interval  between  that  time  and  the 
time  of  such  trial,— a  period  of  seventeen  days;  hdd,  that  M.  had  no  right  of 
action  against  such  county  for  his  1ob»  of  time;  that  there  was  no  contract  on  the 
part  of  the  county  to  pay  therefor,  either  express  or  implied;  that  the  county 
had  no  authority  to  enter  into  any  t^uch  contract  for  the  reason  that  the  legisla- 
ture hail  not  granted  it  power  to  do  so.  Nor  did  the  county  neglect  or  violate  any 
duty  it  owed  M.,  tnat  he  was  held  as  a  witness  by  order  of  the  examining  magis- 
trate under  an  authority  vest<  d  in  him  by  Inw,  wliich  the  county  had  no  right 
whatever  to  control.  lidd,  further,  that  If  the  compulsory  services  performed  by 
M.  In  attending  and  giving  testimony  at  the  trial  against  C.  was  demanding  his 
particular  services,  within  the  meaning  of  the  clause  in  the  constitution  of  the 
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INFORMATION  (Continued). 

State  ivhich  provides  as  follows:  "  Nor  shall  the  particular  seirioec  of  any  man 
be  demanded  without  Just  compensation,"— it  would  not  follow  that  M.  could 
claim  compensation  therefor  as  against  the  county;  that  the  duty  of  providing 
for  the  observance  of  said  clause  of  the  constitution  does  not  devolve  upon 
counties,  but  upon  the  legislature,  and  if  the  latter  fails  in  the  performance 
thereof,  it  does  not  follow  that  the  former  will  become  liable  therefor;  nor  have  the 
courts  any  discretion  to  compel  them  ta  HeUL,  however^  that  such  services  were 
not  "particular  services,"  within  the  meaning  of  the  constitution,  but  that  they 
belonged  to  that  class  of  general  services  which  every  man  is  bound  to  render  for 
the  general  as  well  as  his  own  individual  good.  The  doctrine  upon  this  point 
announced  in  Daly  v.  MuUnomah  Co,,  M  Or.  20  approved.— Jforin  y.  Multnomah 
QmtUy,  168. 

INJUNCTION. 

1.  Will  Not  Lii  to  RESTSAnr  Illboal  Tax  UNLns  DAXAon  Inabequati.— In 
case  of  an  illegal  tax  assessed  against  personal  property  where  there  is  no  Ihtud, 
an  injunction  will  not  be  granted  /unless  it  is  shown  that  the  recovery  of  dam- 
ages on  account  of  its  enforcement  would  not  be  an  adequate  redress.— Dawson  v. 
OKxtam,  431. 

S.  Case  in  Jcdohemt.— Where  a  merchant  who  resided  in  a  certain  county  and  car- 
ried on  his  business  there  became  insolvent  and '  made  an  assignment  of  his 
property  and  effects,  consisting  mainly  of  personal  property,  to  the  appellant,  for 
the  benefit  of  his  creditors,  and  the  latter,  who  was  a  resident  of  another  county  in 
the  State,  qualified  and  entered  upon  the  discharge  of  his  trust,  and  the  asseaaoc 
of  the  county  in  which  the  business  was  situated  assessed  the  appellant  for  the 
property  so  assigned,  and  because  the  appellant  was  such  non-resident  of  the 
county,  proceeded  in  accordance  w^ith  said  section  2835  of  the  Code  to  collect  the 
tax,  and  the  sheriff,  m  purstiance  thereof,  seized  and  threatened  to  sell  a  part  of 
the  personal  property  so  assigned;  hdd,  that  the  proceeding  was  illegal;  hdd, 
Jurthar,  that  as  the  property  was  in  the  hands  of  the  appellant,  as  trustee,  and  he 
was  charged  with  its  inventoried  price,  and  would  be  compelled  to  account  for  it, 
and  that  such  threatened  disposition  of  it  would  necessarily  embarrass  the  set- 
tlement of  the  business  pertaining  to  the  trust,  and  in  view  of  other  circum- 
stances connected  with  the  affkir,  the  appellant's  remedy  by  injunction  was 
proper.— Ji 

INSTRUCTIONS. 

L  When  a  bill  of  exceptions  states  that  the  court  "  instructed  the  Jury  upon  all  the 
issues  involved  in  the  case  and  upon  matters  properly  for  their  consideration," 
but  such  instructions  were  oral  and  no  part  of  the  same  are  incorporated  therein, 
and  certain  instructions  asked  and  refliscd  are  set  out  and  excepted  to,  whether, 
upon  »uch  a  record,  the  court  will  presume  that  the  instmctiona  asked  and  re- 
fused, if  good  law  and  applicable  to  the  facts,  were  covered  by  the  instrucUons 
given,  not  decided ,  but  suggested  that  the  rule  as  to  such  presumptions  ought  to 
be  confined  in  its  operations  to  the  case  in  which  written  instructions  have  been 
required  and  given  by  the  trial  court,  and  that  then,  if  a  party  complains  that 
instructions  asked  have  t>een  erroneously  refused  and  fails  to  bring  the  written 
instructions  given,  it  is  right  that  such  presumption  should  be  indulged.— Xtair- 
won  V.  Pogue  and  NidteU,  94. 

2.  ABSTRAcr  PROPOBITIONB  OF  iiAW.— Ah  iustructlon  given  by  a  trial  court  to  a  Jury 
as  to  the  law  to  be  applied  in  case  they  found  certain  facU  where  there  was  no 
evidence  in  the  case  which  would  Justify  such  a  finding;  hdd,  to  be  irrelevant 
and  erroneous.— Lan^zTord  v.  Jonea,  SOS. 

3.  Exception  to  Part  op  Instruction- Manner  of  Taking.- An  exception  to  an 
instruction  given  by  a  trial  court  to  a  Jury,  where  the  exception  is  only  to  a  part 
of  the  instruction,  must  specify  the  particular  portion  of  the  Instruction  ex- 
cepted to ;  otherwise  an  appellate  court  will  not  consider  it.— /d. 
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INSTRUCTIONS  (Continued). 

4.  Duty  of  Trial  Court.— It  is  the  duty  of  a  trial  court  to  instruct  the  jury  In  a 
criminal  prosecution  where  the  offense  charged  necessarily  includes  a  lesser 
offense  that  they  have  a  right  lo  And  the  accused  guilty  of  the  latter  where  there 
Is  a  doubt  as  t6  his  giiiU  of  the  former;  and  where  it  appears  from  the  record  that 
the  instruction  wa.s  not  given  in  such  a  ease,  hdd  (per  Thayer,  C.  J.),  that  it  was 
error  which  the  accused  could  take  advantage  of  upon  appeal  without  having 
interposed  any  exception  ;  hdd,  further,  that  the  accused  In  a  criminal  prosecu- 
tion does  not  waive  an  error  committed  by  a  trial  court  in  neglecting  the  per- 
formance of  a  duty  enjoined  upon  It  by  law  and  which  it  is  required  to  perform 
ofits  own  motion  by  his  failing  to  call  the  attention  of  the  court  to  the  factor 
by  his  not  excepting  to  the  matter  of  nt-glect.— State  v.  Cody,  506. 

5.  Trial— Jury's  Deliberations.— An  instruction  by  which  the  court  told  the  Jury 
that  he  need  not  admonish  this  intelligent  Jury  that  it  is  important  to  the  ends  of 
justice  and  to  secure  public  respect  for  our  judicial  tribunals  that  juries  agree 
upon  verdicts  in  cases  submitted  to  them,  so  that  causes  may  be  determined  and 
new  trials  and  delays  of  justice  avoided ;  hdd,  not  erroneous.— iState  v.  Hawkins, 
476. 

6.  Seeking  Deceased  for  a  Quarrel  or  Affray— Self  Defense— Appearances.— 
An  instruction  by  which  the  Jury  was  informed  that  if  they  found  beyond  a  rea- 
sonable doubt  that  the  prisoner  was  then  sevkiug  O.,  the  deceased,  to  provoke  a 
quarrel  with  him  or  with  the  intent  of  having  an  aflVay  with  him,  and  adifficulty 
did  ensue,  he  could  not,  without  some  proof  of  a  change  of  conduct  or  action,  ex- 
cuse the  killing  of  O.  on  the  ground  that  he  believed  that  O.  was  attempting  to 
draw  a  weapon  with  which  to  assault  the  accused ;  hdd,  not  erroneous.— /d. 

7.  Abstract— Propositions  op  Law.— Instructions  not  based  on  evidence  are  ab- 
.  Btract  and  erroneous.—  Woodtoardy.  0.  R.  &N.  Co.,  289. 

See  Eminent  Domain. 

JAIL. 

1.  Charges  and  Expenses  of  Jail— How  Paid.— By  section  3977,  Hill's  Code,  the 
charges  and  expenses  for  safe-keeping  and  maintaining  all  prisoners  committed 
to  the  county  Jail,  unless  otherwise  provided  by  law,  are  payable  out  of  the  treas- 
ury of  the  county.— ifcUy  v.  Mtdtnoniah  OomUy,  356. 

2.  Jailer— Duties  of.— Section  3975,  Hill's  Code,  makes  it  the  duty  of  the  keeper  of 
each  jail  to  furnish  and  keep  clean  the  necessary  bedding  and  clothing  for  all 
prisoners  confliied  in  his  jail,  and  to  supply  them  wl.h  wholesome  food,  fuel  and 
necessary  medical  aid.— /(i. 

JUDGMENT.    See  Chattel  Mobtgags. 

JUDGMENT    CREDITOR. 

Under  section  281  and  subdivision  2  of  section  276  of  the  Oregon  Code,  a  judgment 
creditor  whose  judgment  was  recovered  against  the  debtor  during  the  lifetime  of 
the  latter,  is  entitled  to  have  an  execution  issued  on  the  judgment  against  the 
property  of  the  debtor,  or  for  the  delivery  of  real  or  personal  property,  notwith- 
standing the  death  of  such  debtor.  The  authority,  however,  contained  In  said 
sections  must  be  construed  with  reference  to  other  provisions  of  the  Code  em- 
powering county  courts  sitting. in  probate  to  direct  the  payment  of  debts  and 
legacies  and  the  distribution  of  the  estates  of  intestates ;  and  to  order  the  sale  and 
disposition  of  the  real  and  personal  property  of  deceased  persons ;  and  which 
would  seem  to  be  in  conflict  with  the  right  to  seize  or  levy  upon  assets  by  virtue 
of  the  execution  in  order  to  satisf^'  the  judgment  while  they  remained  In  the 
hands  of  the  executor  or  administrator  for  the  purposes  of  the  administration, 
unless  sanctioned  by  the  authority  of  the  county  court  In  which  the  proceedings 
were  pending.  Nor  should  such  sections  of  the  Code  be  construed  as  giving  pref- 
XVIII.  OR.-37. 


578  Marriage  and  Divor;ce. 

JUDGMENT  CREDITOR  (Continued). 

erenee  in  favor  of  the  creditor  in  the  enforcement  of  payment  of  the  debt  without 
establishing  an  equity  superior  to  that  of  the  other  creditors  of  the  debtor's 
estate.  But  the  latter  quesUous  not  being  Involved  in  the  case,  the  views  ex- 
pressed in  the  opinion  regarding  them  may  be  deemed  merely  niggestive.— Bpwer 
V.  HoUaday,  491. 

LANDLORD  AND  TENANT. 

A  tenant  in  poavesslon  of  demised  premises,  without  any  written  lease  or  agreement 
therefor,  cannot  be  dispossessed  under 'the  said  Act,  unless  he  is  in  by  wrong.^ 
HosenUat  v.  Perkins,  1&6. 

LEASK 

L  Parol  Lease  fob  Term  Exceeding  One  Year.— Under  section  785,  subdivision 
6,  U ill's  Code,  an  agreement  for  the  leasing  of  land  for  a  longer  period  than  one 
year  is  void  unless  the  same  or  some  note  or  memorandum  expressing  the  con- 
sideration be  in  writing  and  subscribed  by  the  party  to  be  chaii^  or  hJs  lawf^illy 
authorized  agent.— fToZtooe  v.  Scoggins,  502. 

2.  While  a  verbal  lease  of  real  property  for  a  longer  term  than  one  3reai  is  void  by 
the  statute  of  frauds,  so  that  neither  party  thereto  can  enforce  its  terms  as  against 
the  other,  yet  if  the  lessee  enter  into  possession  of  the  property  under  the  lease 
and  pay  his  rent  to  the  lessor,  who  accepts  the  same,  obligations  may  thereby  be 
created  in  reference  to  the  occupation  of  the  property  that  will  be  legally  binding 
upon  the  parties.  The  acts  of  the  parties  under  such  a  lease  may  create  in  the 
lessee  an  estate  trom  year  to  year.— i2o«en&2cU  v.  Ferkina,  15ft. 

LICENSE. 

Optom— Morphine,  Etc.— Section  3658,  HilVs  Code,  makes  it  unlawftil  for  any  penon 
to  have  in  his  possession  or  ofRsr  for  sale  any  of  the  drugs  therein  enumerated 
without  first  having  obtained  a  license  therefor  of  the  county  clerk,  and  no  per- 
son can  procure  such  license  under  section  3660  "except  regularly  qualified 
physicians  who  keep  a  stock  of  drugs  and  medicines  for  their  own  use  In  pre- 
scription and  regularly  qualified  druggists."— ;Sta(6  v.  Jonet,  25& 

MALPRACTICE. 

i 

Malpractice— Reasonable  Learning  and  Skill.— In  the  trial  of  an  action  against 
a  physician  and  surgeon  for  alleged  unskillftilness  and  negligence  in  the  treat- 
ment of  a  special  case  of  sickness  or  infirmity  which  he  is  employed  to  attend,  a 
liability  cannot  be  established  against  him  in  consequence  of  his  failure  to  leani 
the  peculiar  condition  of  the  patient  in  another  respect,  unless  the  evidence 
clearly  shows  that  he  does  not  possess  such  a  reasonable  degree  of  learning  and 
skill  as  is  requisite  for  the  practice  of  his  profession,  or  that  he  did  not  exercise 
his  best  Judgment  and  ordinary  care  and  diligence  to  discover  whether  bucb 
condition  existed  or  not.  And  where,  in  such  a  case,  it  appeared  that  there  was 
good  reason  for  believing  that  such  condition  did  not  exist,  and  that  the  phy- 
sician applied  all  the  tests  known  to  medical  science  which  could  be  employed 
under  the  circumstances  of  the  case  to  ascertain  such  fact,  and  was  unable  to 
detect  it,  held,  that  a  cause  of  action  against  him,  on  account  of  such  failure,  was 
not  made  out,  and  that  a  non-suit,  if  properly  applied  for,  should  have  been 
granted.— JLan^ord  v.  Jonet,  307. 

MARRIAGE  AND  DIVORCE. 

1.  Divorce— RECBiiaNATioN.— Where  the  party  asking  for  a  divorce  is  liable  to  a 
charge  which  is  a  cause  for  divorce,  it  will  prevent  him  from  obtaining  rach 
divorce,  although  the  wife  may  have  misconducted  herself.— H'/toeier  v. 
TFAeetcT,  26L 
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MARRIAGE  AND  DIVORCE  (Continued). 

Z.  Contract  of  Mabriage^Its  Nature.— The  contract  of  marriage,  unlike  ordi- 
nary contracts,  the  State  is  specially  interested  in  preserving  unbroken,  and  the 
contracting  parties  cannot  annul  it,  nor  the  court,  except  for  the  causes  specified 
in  the  statute,  and  only  then  upon  aatisfactory  evidence  that  such  cauBe  or 
oauaes  exist.— ^/d 

MASTER  AND  SERVANT. 

1,  Master  and  Servant— DtrriM  of  Master.— In  the  employment  of  servants,  a 
master  must  use  due  care ;  but  the  mere  fact  of  the  Incompetency  for  the  work 
upon  which  a  servant  was  employed  would  not  be  enough  to  warrant  a  Jury  in 
finding  a  master  guilty  of  negligence  in  employing  h\m.— Thomas  v.  Herrall,  546. 

2.  A  servant  that  is  acquainted  with  that  danger  and  ftilly  understands  the  risks  to 
which  he  is  exposed  when  the  place  prepared  for  hixd  to  work  is  near  or  about 
machinery  which  is  not  boxed  or  covered,  and  chooses  to  contract  to  do  it,  then 
he  assumes  such  risks  and  the  master  is  under  no  obligation  to  indemnlily  him 
against  the  consequences  of  such  risks.— JtoM  v.  N.  P.  L.  Co.,  2C6. 

5.  On  the  other  hand,  a  servant  that  is  Ignorant  and  inexperienced  and  does  not 
know  and  understand  the  risks  to  which  he  is  exposed  in  working  at  such  place, 
and  an  injury  happens  to  him  without  any  negligence  on  his  part  and  without 
the  master  warning  or  pointing  out  the  danger,  he  would  be  guilty  of  a  breach  of 
duty  and  liable  to  the  servant  for  the  injury  he  sustained.— Jd 

4.  It  is  a  rule  of  law  founded  upon  the  theory  of  implied  contract  between  the  mas- 
ter and  servant  that  when  the  latter  enters  the  service  of  the  former  he  takes 
upon  himself  all  the  ordinary  risks  of  his  emplo3rment.— Jcf. 

6.  A  part  of  this  implied  contract  is  that  the  master  shall  provide  a  reasonably  safe 
pliice  for  the  servant  in  which  to  perform  his  work,  yet  the  servant  may  dispense 
with  this  obligation.  When  the  servant  consents  to  work  at  a  place  which  will 
expose  him  to«danger,  knowing  and  understanding  what  such  danger  is,  and  the 
risks  he  incurs  thereby,  he  cannot  complain  in  the  event  of  an  injury  on  that 
account  that  the  place  where  he  worked  might  have  been  made  safe  by  the  exer- 
cise of  reasonable  care.  Having  consented  to  serve  In  the  way  and  the  manner  in 
which  the  business  was  being  conducted,  he  has  no  proper  ground  of  complaint, 
even  if  reasonable  precautlona  have  been  neglected.— /d. 

6,  Where  the  service  required  to  be  performed  is  rendered  dangerous  by  reason  of 
the  master's  failure  to  provide  a  place  where  the  servant  may  do  his  work  with 
safety,  but  which,  by  the  exercise  of  due  care  and  reasonable  expense  on  the  part 
of  the  master  might  have  been  made  safe,  such  failure  will  be  regarded  as  a 
breach  of  duty  and  render  the  master  liable,  unle<«  the  servant  has  knowledge 
and  comprehends  the  nature  of  the  risks  to  which  he  Is  exposed  at  the  place  pro- 
vided, or  unless  the  master,  if  the  servant  is  ignorant  and  inexperienced,  point 
out  or  give  him  full  notice  of  the  risks  attending  such  service  at  the  place  to  be 
performed,  and  thereby  enables  him  to  appreoiatd  such  liaks  and  to  avoid 
them.— Jd. 

7.  When  it  is  not  unlawfVil  and  does  not  interfere  with  the  rights  of  others,  if  is  the 
legal  right  of  every  person  to  carry  on  a  business  which  is  dangerous  in  Itself,  or 
in  the  manner  of  conducting  it,  nor  is  he  bound  to  box  or  fence  machinery  in 
running  hifi  mill  unless  required  to  do  so  by  statute.— Jd, 

MINING  CLAIM.    See  AcnoN, 

MINOR  CHILDREN. 

L  In  proceeding  to  enforce  the  surrender  of  two  Chinese  infant  girls  taken  under 
said  Act,  whose  parents  were  dead,  and  who  were  found  at  a  Chinese  house  of  ill- 
repute,  the  court,  aAer  hearing  the  matter,  adjudged  that  they  be  surrendered  to 
a  be&erolenl  oorporation  organised  for  the  purpose  of  receiving  homeless,  neg- 
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MINOR  CHILDREN  (Continued). 

lected  or  abused  children,  and  thereaiter  a  petition  was  filed  by  a  guardian  of  the 
infants,  a  Chinaman,  who  had  been  appointed  by  the  county  court,  and  who 
claimed  that  the  infants  had  a  grandmother  in  China  able  and  willing  to  support 
them,  and  after  hearing  proofs  and  allegations  concerning  tlie  matter  the  court 
decided  that  the  infants  be  surrendered  to  the  captain  of  a  ressel  bound  for  Hong 
Kong,  to  be  taken  there,  and  from  thence  sent  by  alleged  Chinese  friends  to  their 
grandmother  at  Chow  Bow,  sixty  miles  distant^  and  the  only  evidence  In  the  mat- 
ter that  the  infants  had  a  grandmother  able  or  willing  to  support  them,  or  that 
they  would  be  sent  to  her,  was  Chinese  testimony,  and  a  strong  suspicion  existed 
of  a  design  to  sell  the  children  for  immoral  purposes ;  held,  that  in  view  of  the 
facts  and  circumstances,  the  testimony  was  insufficient  to  Justify  the  abjudica- 
tion, and  that  it  was  erroneous.— /n  re  N.  P.  P.  B.  M.  v.  Ah  Won  et  aL,  839. 
2.  The.  important  matter  to  be  considered  in  the  disposition  of  minor  children  mider 
the  provisions  of  the  Act  above  referred  to  is  the  best  interests  of  the  child 
sought  to  be  disposed  of.— /d. 

MORTGAGEE  IN  POSSESSION. 
L  A  mortgagee  in  possession  is  not  to  be  treated  as  a  mere  stranger  would  be  who 
went  upon  the  land  of  another  and  placed  improvements  thereon  without  the 
owner's  consent.  But,  on  the  contrary,  he  may  lawfully  take  down  or  carry 
away  buildings  erected  by  him  on  the  land  mortgaged,  the  materials  of  which 
were  his  own.  and  not  so  connected  with  the  soil  that  they  cannot  be  removed 
without  prejudice  to  it—Cboite  v.  Cooper,  142. 

2.  Where  at  a  void  foreclosure  sale  the  mortgagee  becomes  the  purchaser  of  the 
mortgaged  premises  and  enters  into  the  possession  thereof,  and  then  sells  and 
attempts  to  convey  such  premises  by  deed,  such  deed  operates  as  an  assigiiment 
of  the  mortgage  debt,  as  well  as  the  mortgage  securing  the  same,  to  the  grantee 
in  such  deed,  and  each  successive  deed  to  said  premises  by  persons  holding  under 
such  mortgage  must  have  the  same  efi*ect.— /d. 

MORTGAGES. 
Under  section  326,  Hill's  Code,  a  mortgagee  is  precluded  from  reooTering  possession  of 
the  mortgaged  premises  after  forfeiture  by  action ;  but  if  he  can  obtain  possession 
of  such  premises  In  any  lawful  or  peaceable  mode,  that  Is,  without  force,  he  may 
retain  possession  of  such  premises,  as  against  the  mortgagor  or  any  person  claim- 
ing nnder  him  subsequent  to  the  mortgage,  until  his  mortgage  debt  is  paid.— 
Cooke  V.  Cooper,  142. 

MUNICIPAL  CORPORATIONS. 

1.  A  municipal  corporation  upon  whom  its  charter  Imposes  the  duty  to  keep  its 
Btreete  in  a  reasonably  safe  condition  for  travel  is  liable  to  persons  for  injuries 
caused  by  neglect  to  keep  proper  lights  and  guards  at  night  around  an  excavation 
which  it  has  authoriz'ed  to  be  made  in  the  street,  although  It  has  provided  in  its 
contract  for  such  precautions  with  the  contractor.— JTCilffister  v.  Albany,  42S. 

a.  Municipal  Corporation— Failure  to  Qualify— Vacancy.— Sections  21  and  27 
of  the  charter  of  the  city  of  Albina  (Session  Acts,  1889,  pp.  210,  241),  when  con- 
strued together,  require  a  person  elected  as  councilman  of  the  dty  to  qualify  on 
or  before  the  first  ^londay  in  July  next  after  his  election,  and  a  failure  to  do  so 
may  work  a  forfeiture  of  his  office;  but  forfeitures  are  never  favored,  and  before 
such  forfeiture  could  be  claimed  or  enforced  by  the  city.  Its  officers  must  have 
performed  all  the  duties  imposed  by  the  charter  in  relation  to  such  election  and 
qualification;  held,  further,  in  case  of  a  tie  vote  for  councilman  on  the  face  of  the 
return,  the  duty  to  qualify  does  not  arise  until  the  result  of  the  election  shall  be 
finally  determined  In  some  mode  provided  by  law.— Stote  ex  reL  Heath  v.  Krofi,  550. 

8.  Municipal  Corporation— Power  to  Contract.— The  power  to  contract  inheres 
in  every  corporation  and  is  co-extensive  with  its  corporate  powers.— P.  L.  ^  Mask' 
t^acturing  Co.  v.  East  Portland,  21. 
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4.  Municipal  Corporation— Corporate  Powers  of  thk  City  of  East  Portt.and. — 
By  Section  1,  Article  6.  of  tbe  charter  of  the  city  of  East,  Portland,  the  common 
conncil  of  said  city  has  Aill  power.  amougHt  other  things,  to  Improve  the  side- 
walks, pavements,  streets  and  all  parts  of  streets  within  the  limits  of  the  city, 
making  full  or  partial  improvements  thereof,  to  determine  and  provide  for 
everything  necessary  or  convenient  to  the  exercise  of  the  authority  therein 
granted.— /d. 

6.  Municipal  Corporation— Ultra  Vires.— The  plea  of  uUra  vires  should  not.  as  a 
general  rule,  prevail,  whether  interposed  for  or  against  a  corporation,  when  it 
would  not  advance  Justice,  but  on  the  contrary  would  accomplish  a  legal 
wrong.— /d. 

e.  Municipal  Election- Power  of  Council— Cumulative  Remedy. —Where  the 
charter  of  a  municipal  corporation  makes  the  common  council  the  Judges  of 
election  and  qualification  of  its  members,  but  not  Xhe  final  or  exc/u«/re  Judges,  the 
{urisdiction  of  the  courts  remains,  and  the  remedy  conferred  on  the  council  Is 
CircumulAtive.  But  qfiert:  Is  not  such  legislation  prohibited  in  the  State  by  Ar- 
ticle VU,  Section  9,  of  the  Constitution  t—StaU  a  reL  Heath  v.  Kra/l,  551. 

7.  "Mutual  Accounts"  Defined.— Mutual  accounts  are  those  having  orlgiDal 
charges  by  persons  against  each  other.— Purtris  v.  Kroner,  414. 

NEGLIGENCE. 

1.  Where  a  passenger  riding  on  a  car  with  his  elbow  resting  on  the  window-sill  and 
slightly  projecting  out  of  the  window,  but  bis  hand  and  wrist  were  inside,  and  a 
stick  of  cord-wood  fell  from  the  pile  cor  Jed  or  stacked  near  the  track  thruugh 
the  open  window  at  which  he  sat,  striking  in  the  palm  of  the  hand  or  near  it, 
catching  in  the  mouth  of  the  coat  sleeve,  and  Jammed  the  arm  backward,  and 
injured  it,  held,  that  the  facts  were  not  such  as  the  court  could  decide  to  be 
negligence  in  law  by  allowing  a  non-suit,  but  were  for  the  Jury.— ifoaJb<er  v.  W.  V. 
By.  Co.,  18». . 

2.  Neguoehc*— Evidence— Instructions.— In  such  action  the  evidence  on  the  part 
of  the  plaintiir  must  be  directed  to  the  proof  of  the  facts  alleged,  and  tbe  instruc- 
tions of  the  court  must  be  confined  to  the  allegations  and  proo£i.  It  is  the  law 
arising  upon  those  allegations  and  upon  the  evidence  oflered  to  sustain  them 
which  the  court  is  to  give  to  the  Jury.  It  is  upon  the  facts  thus  ascertained  and 
the  law  applicable  to  them  which  will  authorize  a  verdict.-  Woodward  v.  0,  R.  <6 
N.  Co.,  289. 

8.  Negligence- Proximate  Cause.— Such  negligence— if  it  may  be  called  negli 
gence— is  not  the  proximate  cause  of  the  injury,  and,  in  the  sense  of  the  law, 
does  not  constitute  contributory  negligence.— Jfases  v.  S.  P.  JL  R.  Co.,  385. 

NON-SUIT.    SeeNEGUOBNCit 

NOTICE. 

1.  To  terminate  an  estate  firom  year  to  year  by  notice  requires  the  giving  of  such  a 
notice  as  is  prescribed  in  %  2»87,  Code  of  General  Laws  of  Ortgon.^Rosenblal  v. 
Perkins,  156. 

2.  Nones— Bona  Fide  Purchaek^— What  will  put  a  Party  on  Inquiry.- 
Where  a  party  has  notice  of  such  facts  as  ought  to  put  an  ordinarily  prudent  man 
cm  inquiry,  a  fkiilure  to  make  inquiry  is  visited  with  all  of  the  consequences  of 
actual  notice.-  Wood  y.  Baybwm,  a. 

SeeAOBMT. 
OCCUPANCY. 
Permissive  Oocupawct— Not  Hostile.— A  permissive  occnpancy  of  another's  land 
is  not  hostile,  and  no  difference  how  long  continued  it  must  be  deemed  to  be  in 
snbordi nation  to  the  title  of  the  true  owner,  and  will  never  bar  hLs  entry.— 
Anderson  v.  McOonaidc  et  oL,  SOL 
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OFFICERS. 

A  county,  under  the  laws  of  this  State,  is  a  mere  creature  of  the  statute.  Its  officers 
have  no  inherent  authority,  and  can  only  do  those  acts  which  the  legislature  has 
prescribed.  This  rule  obtains  in  regard  to  every  civil  or  political  agency  of  the 
government  deputed  to  exerdae  special  and  limited  powers.'-iforto  y.  UvMnomah 
County,  163. 

OPEN  MUTUAL  ACCOUNT.    See  AcnoK. 

ORDINANCE. 

Obdimance— Appboval  bt  thb  Mayob.— An  ordinance  passed  by  the  common  oonn- 
cil  of  the  city  of  East  Portland  could  not  take  effect  until  approved  by  the  mayor, 
and  all  proceedings  had  under  such  ordinance  before  its  approval  are  nuUities.— 
Ladd  V.  Eatt  Portland,  87. 

See  Chabteb. 

PARTNERSHIP. 

1.  Pabtnership— How  Forked.— A  partnership  Is  formed  by  contract'entered  Into 
between  two  or  more  competent  persons.— Dauwm  v.  Poffue  4t  Ifickdl,  US. 

2.  Pabtnership— Evidence.— A  paper,  signed  by  the  members  of  a  firm,  declaring 
a  dissolution,  is  competent  and  material  evidence  on  the  issue  as  to  the  non- 
existence of  the  partnership  after  that  time.  If  made  at  the  time,  it  is  evidence 
of  the  highest  character  tending  to  prove  the  fact  of  dissolution.— /c(. 

8.  Pabtnership— Pleadino.—A  person  sued  as  a  member  of  a  firm,  at  a  particular 
time,  may  deny  that  he  was  a  member  thereof  at  the  time  alleged,  and  prove 
upon  the  trial  a  dissolution  of  said  firm  prior  to  the  time  charged  iu  the  com- 
plaint, without  alleging  affirmatively  in  his  answer  the  finct  of  such  dissolution. 
The  dissolution  is  not  new  matter,  constituting  a  defense,  but  a  fact  which  may 
be  shown  under  the  denial  of  plaintiff's  allegations.— /d. 

4«  Dormant  Pa  btneb— Notice  op  DissoLxmoN.— Upon  the  dissolution  of  a  partner- 
ship having  a  dormant  partner,  such  dormant  partner  need  give  no  notice  of  his 
retiring,  except  to  persons  who  knew  of  his  previous  connection  with  the  firm. 
As  to  all  others,  he  owes  no  such  duty,  and  cannot  be  made  liable  for  debts  con« 
tracted  by  the  remaining  member  of  the  firm  after  he  had  retired.- Id. 

5.  Partnership— DiBSOLUTioN.—Inasmuch  as  a  iMirtnership  is  formed  by  the  mutual 
consent  of  the  parties,  it  may  be  dissolved  in  the  same  way.  Hence,  a  paper 
signed  by  the  members  of  a  firm,  declaring,  in  efflBCt,  that  any  partneiship  that 
may  theretofore  have  existed  between  them  was  at  an  end,  is  competent  evidence 
in  favor  of  a  retiring  partner,  as  tending  to  prove  that  the  remaining  partner  had 
no  power  to  bind  him  by  contracts  for  goods  made  after  the  date  of  aueh  writing. 
-Id, 

PERJURY.    See  Criminal  Law. 

PHYSICIAN. 

Physicians— Phabm AGISTS— Pbescriptions.— By  section  8664  physicians  and  pharma- 
cists who  prescribe  opium,  or  any  of  the  drugs  enumerated  in  the  preceding  sec* 
tiouF,  must  keep  a  record,  which  shall  be  open  to  public  inspection,  in  which  they 
have  prescribed  any  of  such  drugs,  giving  the  date  of  the  prescription,  the  name 
and  residence  of  the  patient,  the  disease  for  which  the  prescription  was  made, 
and  how  much  and  how  often  the  patient  was  to  use  the  medicine.— Sbi(e  v. 
Jones,  251 . 

See  Rbgistbt. 
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PLEADING. 

A  counter  claim  cannot  arise  out  of  a  mere  trespass  committed  by  a  defendant  in 
wrongiully  taking  and  carrying  away  the  property  of  the  plaintiff.  And  where, 
in  an  action  by  certain  phiiuiiffa  against  certain  defendants,  for  an  alleged  wrong- 
ful taking,  carrying  away  and  conversion  of  certain  wood  and  timber  standing 
and  being  upon  the  land  of  the  former,  for  which  they  alleged  damages  in  a 
certain  amount,  and  claimed  to  recover  treble  the  amount,  under  the  statute,  the 
defendants  set  up,  by  way  of  counter  claim,  an  alleged  agreement,  whereby  the 
plaintiff^  promised  the  defendants  that  the  latter  should  have  all  the  wood  and 
timber,  to  be  cut  and  used  by  them,  for  the  consideration  that  they  would  remove 
it  off  the  land,  and  would  deliver,  tor  the  use  of  plaintiffl^  such  an  amount  of 
cord-wood  as  should  be  required  for  use  at  a  private  residence  in  the  city  of 
P.  during  the  time  del^ndanis  were  cutting  and  removing  said  wood  and  timber ; 
that  in  pursuance  of  the  said  agreement  the  defendants  proceeded  to  cut  and 
remove  the  said  wood  and  timber ;  that  they  cut  and  delivered  one  hundred 
cords  thereof  for  plaintiffs  at  said  private  residence,  and  were  engaged  in  the 
performance  of  their  said  contract  when  the  plaintiiEi  interfered  and  stopped 
them  from  completing  it  and  getting  the  benefit  thereof,  to  their  damage  of  one 
thousand  dollars,  which  they  claimed,  together  with  the  value  of  the  hundred 
cords  of  wood  delivered,  as  agaiubt  the  plaintiff^'  said  claim.  Hdd,  that  the 
matter  so  pleaded,  if  true,  would  establish  a  license  and  justification  for  the 
defendauts  taking  and  carrying  away  the  wood  and  timber  complained  of,  but 
whether  the  matter  constituted  a  counter  claim  or  not,  query  ?  Udd^  further, 
however,  that  the  jury  having  t^pecially  found  the  fact  that  the  taking  and 
carrying  away  of  the  wood  and  timber  by  the  defendants  were  unlawful,  it  dls- 
p^ved  the  matter  alleged  as  a  counter  claim,  and  that,  if  pleadable  as  such,  it 
would  not  avail  the  defendants,  as  they  had  no  counter-claim  to  plead.  But  the 
jury  having  found  that  the  hundred  cords  of  wood  was  delivered  to  plaluUflk, 
and  that  it  was  a  pari  of  the  wood  and  timber  taken  and  carried  away,  as  the 
court  must  conclude,  they  did  find  from  the  special  fludings  and  verdict  returned' 
It  should  have  been  allowed  in  mitigaiion  of  the  damages  for  the  ainountof  wood 
and  timber  found  by  the  Jury  to  have  been  taken  and  carried  away  unlawfully. 
Heldt  /urther,  that  the  finding  by  the  Jury  that  the  defendants  took  and  carried 
away  the  wood  and  timber  unlawfully,  entitled  the  plaintiffs,  under  section  838, 
Civil  Code,  to  treble  damages,  notwithstanding  the  jury  also  found  that  the 
defendants  had  reasonable  cause  to  believe,  and  did  believe,  that  they  had 
authority  from  the  plaintiffs  to  so  take  and  carry  it  away.  That  section  3^9,  Civil 
Code,  provides  the  only  circumstances  which  may  prevent  a  recovery  of  treble 
damages  under  section  838  thereof,  In  a  case  where  the  provisions  of  the  latter 
section  would  otherwise  be  applicable.— Xoeu«n6«rp  v.  BosenUialt  178. 

2.  Pleadxno— Complaint— Neguqence.— In  an  action  to  recover  damages  for  negli- 
gence the  plaintiff  must  allege  in  his  complaint  the  acts  or  omissions  of  the 
defendant  upon  which  he  bases  his  right  to  recovery,  and  show  that  they  occurred 
through  or  by  the  negligence  of  the  defendant.  The  plaintiff  must  state  the  facts 
constituting  his  cause  of  action.  He  cannot  state  one  and  prove  another,  nor,  if 
he  BUtes  one,  can  he  supply  the  defects  in  his  complaint  by  evidence  at  the  trial. 
^Woodward  v.  O.  R.  &  N.  Co.,  28S». 

8.  FLEADi24a— 2  66,  Hill's  Code.— This  section  requires  the  complaint  to  contain  a 
plain  and  concise  statement  of  the  facts  constituting  the  plaintiff's  cause  of 
action.  One  of  the  objects  to  be  attained  by  this  enactment  was  to  compel  the 
plaintiff  to  place  upon  the  record  the  facts  upon  which  he  relies  for  recovery.— i<i. 

See  Bona  Fide  Pubcuaseb. 

POLICE  POWER. 

The  legislature  has  authority  under  the  police  power  of  the  State  to  require  every 
man  to  inclose  his  land  by  a  fence  built  in  a  prescribed  manner,  and  it  may  re- 
fuse him  a  remedy  for  a  trespoats  by  cattle  entering  upon  it  in  consequence  of  his 
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neglect  to  comply  with  such  requirements,  but  It  cannot  anthorlze  one  man  to 
pasture  his  stock  upon  the  Innd  of  another,  whether  fenced  or  not ;  it  may  ykixh- 
hold  the  remedy  but  it  cannot  grant  the  right.—BUeu  v.  Patdey,  47. 

POSSESSION. 

1.  The  plaintifT,  in  an  action  to  recover  the  possesirion  of  certain  real  property  oon8i5t- 
Ing  of  certain  lots  in  the  town  of  B.,  proved  the  legal  title  thereto  in  himself  by 
mesne  conveyance  from  the  United  States,  and  the  defendant,  in  order  to  estHb- 
lish  his  ownership  in  the  lots  by  adverse  possession,  proved  that  his  grantors  in 
1861  entered  upon  a  tract  of  laud  Including  said  lots  under  a  parol  agreement  for 
conveyance,  which  was  afterwards  made  to  them,  and  which  described  certain 
lots  and  blocks  in  said  town  of  B.,  inclnding  block  12  therein,  upon  which  said 
grantors  were  then  residing  and  where  they  continued  for  a  long  time  thereaf- 
ter to  reside;  such  conveyance  did  not,  however,  include  the  plaintiflTs  lota. 
And  the  defendant  lurlher  proved  that  thereafter  his  grantors  received  convey- 
ances from  I  he  p1aiiitifl''8  grantors  for  a  tract  of  land,  including  said  block  12. 
and  the  plaintiflTs  said  lots ;  but  said  conveyances  were  subsequent  in  time  to  the 
execution  of  the  conveyance  through  which  the  plaintifT  deraigned  his  title  <o 
the  lots.  The  defendant  further  proved  that  his  grantors,  after  obtain ln|f  said 
conveyances  from  the  plaintiflTs  grantors,  inclosed  said  tract  of  land  by  a  temfo- 
rary  fence  and  used  it  for  a  length  of  time  as  a  pasture  for  their  stock ;  that  the  y 
flAally  removed  the  fence,  leaving  the  lots  open  and  unoccupied,  but  claimetl 
ownership  thereof,  and  sold  them  to  defendant,  and  he  entered  into  actual  pos- 
session thereof.  The  proof  did  not  show,  however,  that  there  had  been  an  actnal 
continued  occupancy  of  the  lots  by  the  defendant  and  hjs  grantors  for  the  ftill 
period  of  ten  years  prior*  to  the  commencement  of  the  action,  lldd,  that  the 
proof  did  not  establish  such  an  adverse  possession  as  would  defeat  the  plainti(r<< 
right  of  entry,  and  that  the  possession  and  occupation  by  the  defendants  grantors 
of  said  block  12,  although  they  received  the  said  conveyance*  of  th'*  said  traci  of 
land,  including  said  block  and  plaintiflf's  said  lots,  could  not  be  regarded  as  the 
possession  of  the  latter,  and  that  the  exception  to  the  rule  requiring  an  actual 
possession  of  real  property  in  ordei'to  constitute  an  adverse  posseb&iou  could  not 
be  made  applicable  In  such  a  cBse.—IIickUn  v.  McClear,  127. 

2.  Where  the  plain tiflfe,  in  an  action  to  recover  damages  done  to  ditches  used  for 
mining  purix)<-es  in  consequence  of  sheep  running  over  the  same,  proved  that 
they  were  engaged  in  mining  and  hud  been  using  the  ditches  in  the  prosecution 
of  their  business  during  the  two  previous  mining  sea^-ons,  A/'/(2.  that  U  was  such 
a  possession  of  the  premises  as  would  enable  them  to  maintain  trespass  agaiuM 
the  entry  of  one  having  no  right.— ^Weu  v.  Paidcy,  47. 

8.  The  possession  must  be  of  such  a  character  as  to  aflTord  to  the  owner  the  means  of 
knowing  of  it  and  of  the  claim.— //trWi«  v.  McCUar,  127. 

4.  The  exception  to  the  rule  which  requires  actual  occupancy  of  the  land  under  a 
claim  of  ownership  to  constitute  adverse  possession,  exists  where  the  party  has 
entered  upon  a  tract  of  land  under  a  deed  or  written  instrument  which  describes 
or  indicates  its  extent,  and  maintains  pedis  jxmcetfio  of  some  portion  of  it,  claim- 
ing the  whole  as  his  property.  In  such  a  case  the  pos!<ession  by  the  party  will 
ordinarily  be  regarded  as  co-extensive  with  the  boundaries  or  limits  contained  in 
the  deed  or  writing.—/*/. 

5.  But  the  exception  does  not  extend  to  a  case  where  a  party  owns  and  is  in  posses- 
sion of  a  distinct  parcel  of  land,  and  attempts  to  extend  his  dominion  over  an 
adjoining  piece,  although  he  has  taken  a  ^ieed  from  the  original  proprietor.  In- 
cluding in  its  description  his  own  land  and  the  adjoining  piece.  In  such  a  case 
the  party  must  maintain  acinal  possession  of  such  piece  of  land,  as  above  indi- 
cated, for  the  period  of  time  prcscriljcd  in  the  statute  of  limitations.  In  order  to 
constitute  such  au  adverse  posscsiiiou  as  will  debar  the  owner  of  his  righu— i(<. 
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6.  Where  the  right  to  remove  a  chattel  from  another'^  land  exists,  and  the  party 
entiled  to  remove  Ik  in  possession  of  the  premises,  he  may  exercise  the  right  of 
removal  while  so  in  pos&ession,  and  a  resort  to  equity  is  unnecessary.— (A^oite  v. 
Cboper,  142. 

7.  Possession— Whether  Advebse  Before  Patent  Issues.— Can  one  hold  a  tract 
of  land  adversely  before  the  issuance  of  a  patent  therefor  by  the  United  States, 
in  cases  where  a  patent  is  necessary  to  pass  iiilet—HyiU  v.  UoUand,  3;t2. 

8.  Case  Approved.— r/iompaon  v.  H'oif,  8  Or.  455,  referred  to  and  approved.— /d, 

9.  Pre-emption  Claim— Sale.— Where  a  partr  has  fully  complied  with  all  of  the 
requirements  of  the  laws  of  the  United  States  granting  pre-emptions  to  the  set- 
tlers upon  the  public  lauds,  and  has  paid  the  purchase  money  for  the  land  settled 
upon,  made  final  proof  and  rtfceived  the  receiver's  certificate,  such  peniion  muy 
sell  the  lands  thus  acquired  before  the  issuance  of  a  patent,  and  the  patent  when 
issued  inures  to  the  benefit  of  his  grantee.— id. 

POSTPONEMENT. 

Criminal  Law— Application  to  Postpone— APFiDAvrr-lNsrFFiaENT.-An  affidavit 
made  in  suppoit  of  a  motion  to  postpone  the  trial  ol  a  criminal  case  until  the 
next  term  of  court  examined  and  held  insufficieut.— .SOi/e  v.  Uawkiiu,  476. 

POWER  TO  CONTRACT.    See  Municipal  Corporation. 

PRACTICE. 

1.  Proofs  and  Allegations— Variance.  —Where  the  complaint  alleged  the  defend- 
ant made,  executed  and  delivered  his  promissory  note  to  the  Portland  Savings 

Bank,  a  note  payable  to cannot  be  received  in  evidence 

under  such  allegation.— 7Aamp«<m  v.  Rathbun,  202. 

2.  Direction  to  Acquit— Province  of  the  Jury.— If  the  state  of  the  case  be  such 
as  to  require  the  introduction  of  any  evidence  by  the  defendant,  it  then  becomes 
the  right  and  province  of  the  Jury  to  weigh  the  evidence  and  to  pass  upon  the 
credibility  of  the  witnesses,  and  a  direction  to  acquit  would  be  an  Invasion  of  tlie 
province  of  the  Jury.— 5»ate  v.  Jona,  257. 

3.  Amendment— Pleading— Criminal  Law— Appeal.— In  a  criminal  action  ap- 
pealed from  a  Justice  court  the  circuit  court  has  the  same  power  to  allow  an 
amendment  of  the  pleading  that  it  has  in  a  civil  case  on  appeal;  that  is,  the 
amendment  must  be  in  furtherance  of  justice,  and  no  new  cause  of  action  not 
embraced  In  the  original  pleading,  or  intended  to  be  so  included,  shall  be  added 
by  such  amendment.— /d. 

4.  Practice— Prejudice  Caused  by  Newspaper  Articles— Change  of  Place  ok 
Trial.— If  the  publication  of  articles  in  a  newspaper  cause  such  prejudice  in  the 
public  mind  as  to  preclude  a  fair  and  Impartial  trial  in  the  county  where  ilie 
action  is  pending,  the  defendant's  remedy  is  a  motion  to  change  the  place  uf  trial 
for  that  reason,  and  not  a  motion  to  postpone  the  trial.— S7a/e  v.  Hawkins,  470. 

5.  Abuse  op  Process— Place  of  Trial.— A  deception  practiced  upon  the  defendant 
by  the  plaintiff  by  which  the  former  was  induced  to  come  within  the  county 
where  the  suit  was  begun  and  process  served  upon  him,  where  no  Injury  was 
occasioned  thereby,  is  not  such  fraud  as  to  amount  to  an  abuse  of  the  process  of 
the  court  for  which  relief  will  be  granted.— Z^anJb  of  Ogden  v.  Davidton,  58. 

6.  Practice— Motion  to  Strike  out  Immaterial  Matter.— Where  a  complaint 
contains  an  immaterial  averment  which  ought  to  have  been  stricken  out  nu 
motion,  but  the  party  making  such  motion  answered  over,  and  the  court  made  n  > 
declaration  of  law  up^>n  the  trial  rc>i»ccliiig  such  immaterial  averment,  and  It 
did  not  appear  that  the  appellant  was  in  any  manner  prejudiced  by  such  error  of 
the  court  \\\  refusing  to  strike  hucIi  ininiaicrial  matter  from  the  pleading,  the 
Judgment  will  not  be  reversed.— r/ioMCw  v.  IlerruU,  5^10. 
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7.  Prisoners  in  County  Jaiit-Pay  fob  Keepino  and  Boarding.— By  {  2541  a 
sheriff  IS  entitled  to  95  a  week  each  for  keeping  and  boarding  prlaoners  till  the 
number  confined  on  criminal  process  shall  exceed  four,  then  he  shall  receive  93 
per  wcekibr  keeping  and  boarding  each  one  of  said  prlaoners ;  bat  this  does  not 
include  pay  for  the  necessary  bedding,  clothing,  fuel  or  medical  aid  which  he  is 
required  to  Aimiah  by  g  3975  and  for  which  the  bounty  la  made  liable  by  {  8077, 
9upra.—Kdly  y.  Mulinomah  County,  856w 

PRESUMPTION.     See  UMDBBTAKINQk 

PRIVATE  PROPERTY. 

This  right  is  appurtenant  to  his  premises  and  constitutes  such  a  property  Interest  that 
it  cannot  be  taken  away  or  seriously  impaired,  against  his  will,  for  any  purpose, 
without  payment  of  Just  compensation  therefor.— ifcQuoid  y.  P.  ds  V.  JZy.  Ox,  287. 

PROCESS.   See  Common  Cabbibb. 

PROMISSORY  NOTES. 

1.  Filling  Blank  by  Bona  Fidb  Holdeb  Before  REooyEBY.—£ona)lde  bolder  of 
promissory  note  when  payee's  name  leil  blank  most  make  himself  a  party  to  such 
note  by  actually  writing  his  name  in  the  blank  left  for  that  purpose  before  a 
recovery  can  be  had  on  6ucb  instrument.— 7A<7mpse>n  v.  Rathhun,  202. 

2.  Promissory  Note^Payeb's  Name  Left  Blank.— A  promissory  note  may  be 
issued  with  the  payee's  name  left  blank,  which  may  be  filled  by  any  6oimi  JUie 
holder  with  his  own  name,  which  authority  must  be  exercised  within  a  reason- 
able time.— Id. 

PROOF.    See  Bona  Fide  Pubchaseb. 

PUBLIC  ROADS. 

An  owner  of  real  property  has  a  right  to  the  use  of  the  public  road  or  street  upon 
which  it  abuts,  for  the  purposes  of  ingress  and  egress  to  and  from  the  same.— 
McQuaid  v.  P.  &  V.  By.  Oo.,  237. 
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Common  Law— Cattle  Stbaying  on  Railboad  Tback.— In  those  Jurisdictions 
in  which  the  common  law  rule  prevails  that  the  owner  of  cattle  is  bound  to  keep 
them  in  his  own  Inclosure,  it  is  generally  held,  though  with  some  exceptions, 
that  if  he  suffers  them  to  go  at  large,  and  the  cattle  stray  upon  the  railroad  track 
and  are  injured  or  killed,  the  company  Is  not  liable,  unless  the  conduct  of  its 
agents  In  the  management  of  the  train  was  wauton  or  wilAiL— ifoKS  y.  &  P.  R, 
R.  Co.,  385. 

Railroads— Depot  Grounds— FEKaNQ.— The  provisions  of  our  statute,  sections 
4044  and  4045,  providing  that  if  a  railroad  falls  to  fence  its  road  against  live  stock, 
and  creating  a  liability  therefor,  etc.,  does  not  extend  or  apply  to  depot  grounds, 
and,  in  the  absence  of  negligence,  the  company  are  not  liable  for  stock  killed 
thereon. — Id. 

Railroad— Rules  and  Regulations  —  Negligence  —  PLEADiNca- Where  the 
complaict  contained  no  allegatiou  that  a  railroad  company  had  neglected  to  pre- 
scribe suitable  rules  and  regulations  for  the  government  and  management  of  its 
trains,  employes  and  business,  it  was  error  in  the  court  to  Charge  the  Jury  in 
relation  to  buch  duty.—  Wowiward  y.  O.  R,  6:  S.  Cb.,  28tt. 
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4.  Kailboad  Company— Liability.— The  principle  is  that  a  railway  company  li 
liable  for  damages  lor  injuries  to  stock  through  its  negligence  where  the  plalutiif 
contributed  to  the  injury  no  further  than  permitting  his  stock  to  run  at  large.— 
Moaea  v.  S.  P.  R.  R.  Co.,  386. 

5.  The  latter  are  compelled  to  submit  to  ordinary  Inconyeniences  and  annoyances 
which  the  operation  of  a  railway  located  upon  a  public  road  occasions;  but  they 
cannot  be  deprived  of  the  right  of  ingress  and  egress  to  and  from  their  premises 
without  their  consent.— IfcQuaid  v.  Portland  A  Vaiicouwr  Jiailwiy  Vo,,  237. 

6.  Where  a  railway  corporation  locates  and  constructs  its  road  upon  a  public  high- 
way under  an  appropriation  thereof  auttiorlzed  by  the  statute  reierred  to,  its' 
occupation  of  the  highway  is  a  kind  of  suflferance.- /d. 

7.  It  is  permitted  to  appropriate  so  much  of  the  highway  as  may  be  necessary  or 
convenient  for  such  purpose,  but  the  use  thereof  by  the  public  is  not  thereby 
restricted.  The  railway  corporation  is  allowed  to  build  and  operate  its  road  upon 
the  highway,  but  it  has  no  authority  to  change  the  grade  thereof,  or  use  it  to  the 
exclusion  of  the  public,  or  in  such  manner  as  will  infiiuge  upon  the  rights,  of 
ac^oiuing  property  owners  to  its  use.— /d. 

8.  Whether  an  owner  of  land  which  abuts  upon  a  public  road  or  street  can  maintain 
an  action  for  damages  against  a  railway  corporation  lor  locating,  constructing 
and  operating  its  road  thereon,  under  an  appropriation  thereof  authorized  by 
such  statute,  does  nut  depend  upon  his  owueiship  of  the  fee  to  the  land  included 
In  the  public  road  or  street,  but  upon  the  faci  as  to  whether  the  location  and 
operation  of  the  railway  destroys  or  materially  interferes  with  his  access  to  his 
premises.— /d. 

9.  In  an  action  against  a  railway  corporation  to  recover  damages  in  consequence  of 
its  locating  and  constructing  its  road  upon  certain  streets  in  a  certain  city,  it  was 
alleged  in  the  complaint  that  the  plaintiff  was  the  owner  of  premises  at  the  ooi^ 
ner  of  two  of  the  streets ;  that  the  defendant  had  located  its  n»ad  above  the  grade 
thereof  and  made  a  large  curve  in  its  road;  had  built  it  so  near  the  plaintiff's 
premises  that  a  wagon  could  not  pass  between  the  curb  of  the  sldewnlk  and  its 
road ;  that  it  had  so  taken  and  appropriated  such  part  of  the  streets  at  the  corners 
of  plaintiff's  premises  as  to  interrupt  and  greatly  obstruct  access  thereto ;  and  it 
appearing  that  evidence  was  introduced  upon  the  part  of  the  plaintiff  at  the  trial 
of  the  said  action,  tending  to  prove  the  truth  of  said  allegations,  hdd,  that  It  was 
the  duty  of  the  trial  court  to  have  submitted  to  the  Jury  the  question  as  to 
whether  the  location  and  operation  of  the  defendant's  road  InterlV^red  with  the 
plaintiff's  ingress  and  egress  to  and  ih)m  his  premises  ^  as  to  depreciate  the 
value  thereof.  Held, /urUur,  that  the  plaintiff  was  entitled  to  recover  damages 
for  the  amount  of  any  depreciation  In  the  value  of  his  premises  caused  by  the 
defendant  in  locating,  condactlng  and  operating  its  railroad  so  near  them  as  to 
prevent  or  materially  affect  access  thereto  by  the  plaintiff  or  tho^e  occupying 
said  premises  if  found  that  they  had  suffered  depreciation  f^om  such  cause.— id. 

10.  Where  a  railway  corporation  locates  its  road  under  the  provisions  of  such  a 
statute  in  such  dose  proximity  to  the  premises  of  an  adjoining  lot  owner  that  its 
use  obstructs  his  communieatlon  with  the  street  and  interferes  with  its  enjoyment 
by  those  who  occupy  the  premises  to  such  an  extent  as  to  materially  depreciate 
their  value,  the  lot  owner  is  entitled  to  recover  the  amount  of  such  depreciation. 
—Id. 

11.  A  railway  corporation  authorized  to  locate,  constrict  and  operate  Its  road  upon  a 
street  in  an  incorporated  city  by  authority  of  the  common  council  thereof,  granted 
In  accordance  with  the  charter  of  the  city,  or  upon  a  county  road  in  the  country 
under  an  agreement  with  the  county  court  of  the  county  in  which  the  road  is 
situated,  in  accordance  with  section  3242,  Ann.  Laws  of  Oregon,  cannot  be  en- 
Joined  trom  proceeding  with  its  enterprise  at  the  suit  of  an  owner  of  lands  abut 
ting  upon  the  street  and  county  road,  whether  the  fee  to  the  lauds  to  the  center 
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ofthe  street  and  county  road  adjacent  thereto  is  in  such  owner  or  not,  without 
establishing  by  allegations  and  proofs  that  the  construction  and  use  of  the  rail- 
way will  specially  interfere  with  the  owner's  ingress  and  egress  to  and  from  his 
premises.  The  principles  adhered  to  by  a  majority  of  the  court  in  JtfcQ«au/v. 
Railway  Co.,  anU,  899  (decided  at  this  term),  approved  so  far  as  the  question  herein 
Is  involved,  and  held  to  be  decisive  of  this  cah^.—Poqwl  v.  JA.  l\ibor  SL  Ry.  Co., 
*      233. 

RECEIVERa 

Receivers— Commissions— Discretion  of  Court.— Where  the  plalntlffN  in  a  suit 
against  defendants  to  declare  void  a  certain  instrument  held  by  the  latter,  which 
aflfected  certain  personal  property  that  the  plaintifft  had  a  lien  upon,  procured 
the  appointment  of  a  receiver  to  manage  and  sell  this  property,  who  accordingly 
sold  it  and  held  the  proceeds  subject  to  the  order  ofthe  circuit  court  by  which  he 
was  appointed,  and  it  was  found  upon  the  trial  of  the  suit  that  the  instrument 
constituted  a  valid  chattel  mortgage  against  the  property  m  favor  of  the  defend- 
ants, given  to  secure  debts  far  in  excess  of  the  proceeds  arising  from  the  sale  of 
the  property;  hdd,  notwithstanding  that  an  o-der  of  the  court  directing  the  re- 
ceiver to  retain  out  of  such  proceeds  his  commissions  and  expenses  incurred  in 
conducting  the  business  before  applying  the  flind  to  the  payment  of  the  defend- 
ants' debt  was  within  the  discretion  ofthe  court,  which  should  not  be  Interfered 
with  where  it  was  not  shown  to  have  been  abused. ~2Zein6/«e  v.  Dawson,  47<l. 

See  Appkau 

RECLAMATION. 

A  successor  in  interest  of  a  Judgment  debtor  may  redeem  after  confirmation  of  the 
sale.  Under  our  statute  the  right  to  redeem  is  not  merely  a  privileKe  pcr^on'^l  to 
the  debtor,  but  is  a  right  of  property  and  subject  to  bargain  and  h»d^,—Rii$tHberg 
A  Ueyen  v.  CroUa*i,  470. 

REGISTRY. 

Physician— Ph ARM AasT-REOiSTRY  with  County  Clerk.— No  physician  or  pharma- 
cist can  prescribe  morphine,  opium,  etc.,  without  first  being  registered  with  the 
county  clerk  pursuant  to  section  3662;  and  by  section  3663  it  can  in  no  case  be 
prescribed  except  for  the  cure  of  disease,  and  then  only  in  such  cases  and  qu«n  • 
tiLes  as  are  recognized  by  medical  &cicuiists  as  proper  and  tLU—atuU  v.  Joaa,  2^, 

SPECIFIC  PERFORMANCE. 

1.  Specific  Performance— Lease  for  More  than  One  Tear.— An  agreement  for 
a  lease  for  more  than  one  year  is  an  agreement  for  an  "estate  or  interest  in  reul 
property,"  and,  in  a  proper  case,  may  l>e  specifically  enforced  in  equity  on  the 
§ame  terms  and  under  the  like  circumstances  that  any  agreemeut  ooucemlug 
lands  is  or  may  be  specifically  enforced.—  Wallace  v.  Scoffgina,  503. 

2.  Parol  Agreement— Part  Performance.— But  where  such  parol  agreement  was 
made  and  the  same  has  been  partly  perfomed  it  is  taken  out  of  the  operation  of 
the  statute  of  frauds  and  a  court  of  equity  has  power  to  specifically  enforce  the 
same.— /d. 

8.  Parol  Agreement— Specifically  Enforced  in  Equity.— When  the  plaintiff 
partly  performed  a  parol  agreement  for  a  leiise  for  more  than  one  year,  incurn  d 
expenses  and  changed  her  cireumstances  and  condition  to  ^uch  an  extent  that  a 
refusal  on  the  pari  uf  the  tiet'endant  to  perlorm  such  parol  agreement  would  u(ier- 
ate  Hs  a  fraud  on  the  pluiutifl;  such  agreement  will  be  specifically  enforced  xn 
equity.— id. 
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STATUTES. 

L  Repeals  by  Implication.— Section  1913,  Hill's  Code,  Is  not  repealed  by  the  Act 
of  February  IS,  1S89,  Session  Laws,  pp.  9, 10,  11,  regulating  the  sale  of  spirituous, 
vinous,  and  malt  liquors  in  this  State.  There  is  no  such  repugnancy  between  the 
two  Acts  as  that  they  both  canuot  stand  together  and  be  operatiye.— Stoto  y. 
DupuU,  372. 

2.  Statutory  Law— Contempohary  CoNSTRrcrioN.—Whore  those  persona  whose 
duty  it  Is  to  execute  a  law  have  uniformly  given  it  a  particular  construction,  and 
that  construcUon  has  been  acquiesced  in  and  acted  upon  for  a  long  time,  it  Is  a 
contemporary  construction,  which  always  commands  the  attention  of  the  courts, 
and  will  be  followed  unless  clearly  and  manifestly  vrrong.^  Kelly  y.  Multnomah 
County,  256, 

8.  STATUTORY  CONSTRUCTION— REPEAL.— The  Act  prohibiting  the  giving  or  selling 
of  intoxicating  liquors  to  minora  of  October  17, 1876,  is  repealed  by  the  Act  of 
February  17,  1887.  Hill's  Code,  section  1913,  on  the  same  subject.- iSto/e  y. 
Dupuie,  37Z 

4.  Stock  Running  at  Large- Common  Law.— In  this  State  the  common  law  rule 
requiring  every  man  to  keep  his  stock  within  his  inclosure  is  not  in  force,  and 
from  its  early  settlement  all  kinds  of  stock  have  been  allowed  to  run  at  large 
upon  uninclosed  lands.— itfbses  v.  S,  P.  R.  R,  Co.,  885. 

5.  Stock  Straying  Upon  Railroad  Track  not  Contributory  Negligence.— On 
the  other  hand,  in  those  jurisdictions  in  which  the  common  law  rule  as  to  the 
duty  of  the  owner  of  cattle  to  keep  them  within  his  own  inclosure  is  not  In  force. 
It  is  held  that  a  plaintiff  in  allowing  his  stock  to  run  at  large  commits  no  unlaw- 
All  act,  nor  is  guilty  of  an  omission  of  oidlnary  care,  and  If  such  stock  stray  upon 
an  uninclosed  railroad  track  and  are  injured  or  killed,  whether  they  are  right- 
ftiUy  there  or  not,  he  is  not  guilty  of  dontrlbutory  negligence,  but  the  company  is 
liable,  unless  it  or  its  agents  exercised  ordinary  care  or  skill,  in  the  management 
of  its  train,  to  prevent  their  injury  or  destruction.— /d. 

6.  Act  op  1889,  si/pro.— This  Act,  by  ite  own  terms,  is  not  operative  In  any  of  the 
incorporated  cities  or  towns  in  this  State.— S^i/e  v.  Dvpuis,  372. 

7.  Defective  Deed— Power  to  Convey— Specific  Performance.— Where  a  party 
to  a  deed  labors  under  no  disability,  and  by  reason  of  some  defect  or  technical 
informality  his  deed  fails  to  pass  title  according  to  the  intent  of  the  parties,  in  a 
proper  case,  a  court  of  equity  will  treat  such  defective  or  irregular  deed  as  an 
agreement  to  convey  and  enforce  it  specifically  on  the  same  terms  and  conditions 
that  other  agreements  In  writing  to  convey  real  property  are  enforced.  This  If 
the  general  rule.—  Wood  v.  Raybum,  8. 

TAXATION, 
1.  Section  2885  Construed.— Section  2885,  Annotated  Code,  being  section  2  of  the 
Act  to  lacilitate  the  collection  of  taxes,  approved  October  24. 1866,  which  provides 
to  the  effect  that  when  any  per.<onal  property  or  personal  estate  shall  be  assessed 
to  any  person  "who  is  not  a  permanent  resident  of  the  county,"  or  "who  is  about 
to  depart  or  to  remove  his  property  therefh>m,'*  the  assessor  shall  de- 
demand  immediate  payment  of  the  tax  thereon,  at  the  same  rate  per 
cent,  as  the  preceding  year's  taxes,  and  in  default  of  such  payment  he 
■hall  immediately  collect  the  same  by  delivering  to  the  sheriff  a  list  thereof, 
and  the  sheriff  shall  immediately  collect  it  by  a  sale  of  personal  property, 
does  not  apply  in  terms  or  by  intendment  to  a  non-resident  of  the 
county  engaged  In  business  therein,  but  was  Intended  to  apply  to  a  class  of 
transient  persons  living  in  a  county  without  any  purpose  of  residing  there  per- 
manently, and  also  to  persons  who  are  residing  in  the  county  but  who  have 
arranged  their  affairs  with  a  view  of  departing  therefrom  or  of  removing  their 
property  to  some  other  locality  and  who  might  evade  the  payment  of  their  taxes 
if  summary  means  were  not  adopted  to  enforce  payment  of  them.  Whether  said 
Act  is  reconcilable  with  the  clause  of  the  Constitution  of  the  State  which  declares 
that  all  taxes  shall  be  equal  aud  uniform,  queref ^Dawson  y.  Croiaan,  431. 
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TAXATION  (Conttnued). 

2.  Taxations—Notice  to  Taxpayer— Sufficiency  of.— The  notice  giyen  by  the 
board  of  equalization,  or  county  court  sitting  as  such  board,  to  a  taxpayer  of  a 
proposed  increase  of  his  aasesement,  need  not  specify  the  property  to  be  ailded 
thereto.— Pioipp^on  y.  Yamhill  County^  877. 

8.  BoABD  OF  Equauzation— Afpearakce  of  Taxpateh.— It  is  not  necenary,  where 
a  taxpayer  appears  before  a  board  of  equalisation,  In  porsuance  of  a  notice  to 
show  cause  why  corrections  should  not  be  made  in  his  assessment,  and  files  an 
answer  in  response  to  such  notice,  that  a  reply  to;such  answer  be  filed.^/d. 

4.  Notes  and  Mortoaqes  in  Another  State  or  Terbitory.— The  appellant,  a 
resident  of  the  county  of  Yamhill,  Oregon,  sent  a  sum  of  money  to  Washingiou 
Territory  to  be  loaned  out  through  agents  there,  which  said  agents  louue<l 
accordingly  and  took  notes  upon  such  loans  secured  by  mortgages  on  real  prop- 
erty in  ihe  Territory,  retaining  the  notes  and  mortgages  there,  and  which  bad 
neyer  been  in  this  State.  Held,  that  the  board  of  equalization  of  said  county  had 
no  authority,  under  the  statutes  of  this  State,  to  include  the  said  money,  notes 
or  mongages  in  the  assesunent  of  appellant's  property  for  the  purpose  of  tax* 
tion.— id. 

6.  BoABD  OP  Equalization— Proceedings.— In  proceedings  before  a  boani  of 
equalization  to  make  corrections  of  the  assessment  of  the  property  of  a  tax-payer, 
the  rules  of  practice  in  civil  actions  or  suits  do  not  apply.— id. 

TESTAMENTARY  GUARDIAN. 

1.  The  common  law  did  not  recognise  the  right  of  either  parent  to  appoint  a  testa- 
mentary guardian  for  his  children.  The  right  was  conferred  on  the  father  by  the 
statute,  12  Chas.  II,  and  the  statute,  shorn  of  its  yerbiage,  has  been  substantially 
re-enacted  in  this  State.  This  statute  did  not  impote  or  recognize  any  civil  dis- 
abilities in  the  wife,  nor  create  any  civil  disability  in  her  which  did  not  pre- 
viously exist,  but  was  a  new  or  added  right  conferred  upon  the  father,  aud  left 
the  mother  where  she  was  before  its  enactment ;  hdd,  therefore,  that  the  want  of 
capacity  in  the  wife  to  make  such  an  appointment  is  not  a  civil  disability  created 
by  section  288&,  and  is  not  repealed  by  said  section.  As  the  father  enjoyed  the 
right  to  the  ftiU  and  complete  control  of  his  children  before  the  enactment  of  the 
statute  giving  him  the  right  to  appoint  a  testamentary  guardian,  and  as  such 
right  to  the  custody  of  the  children  and  management  of  their  estates  is  not 
dependent  upon  it,  or  essential  to  its  existence,  and  as  section  2878  docs  not  refto 
in  terms  or  otherwise  to  section  2885;  hdd,  that  the  effect  of  section  2S78  is  to  so 
modify  or  repeal,  in  whole  or  in  part,  so  much  of  section  2885  as  is  iccompatiblc 
with  the  mother's  right  to  the  tall  and  complete  control  of  the  children  and  their 
estate  at  the  father's  death  as  the  father  has  at  the  mother's  death,  but  does  not 
confer  upon  the  mother  the  right  to  appoint  a  guardian.— in^o^  y.  Cbmp^eU,  461. 


TRIAL. 


Trial— Criminal  Law— Argument  of  Counsel— Objection.— In  a  criminal 
trial  where  the  defendant  ofrer>  himself  as  a  witness  and  omits  to  testify  con- 
cerning one  fact  which  the  State  deemed  material,  and  in  the  concluding  argu- 
menl  counsel  for  the  State  mentioned  such  omission,  but  no  objection  was  made 
to  such  argument  at  the  time;  hdd,  that  if  counsel  for  the  State  transcended  the 
proper  bounds  of  debate  before  the  Jury,  it  was  the  province  of  defendant's 
counsel  to  take  an  objection  at  the  very  time  of  the  utterance  of  the  offensiTe 
words,  and  to  take  the  ruling  of  the  court  upon  their  propriety.  If  the  objection 
had  been  promptly  taken  and  counsel  had  desisted,  there  would  have  been  no 
available  error;  or,  if  an  objection  had  been  made  and  the  court  had  ruled  the 
counsel  was  not  in  order,  the  defendant  would  have  had  no  cause  for  an  excep- 
tlon.-iS)eate  y.  HawMn*,  476. 
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TRIAL  (Continued). 

2.  Harmless  ERBOR.^Where  the  trial  court  erred  In  the  admlBsion  of  evidence, 
and  the  appellate  court  can  clearly  see  that  it  was  impossible  for  such  evidcuce 
to  have  injured  the  appellant,  the  Judgment  will  not  be  leyened.'^State  ex  rtL 
Heath  V.  JITrq/Z,  &5L 

TRUST. 

A  resulting  trust  may  be  established  by  parol  evidence,  but  the  law  for  the  safety  of 
titles  requires  that  the  proof  shall  be  of  the  most  reliable  and  satisfactory  kind. 
The  (mus  of  establishing  a  resulting  trust  rests  upon  him  who  seeks  Its  enforce- 
ment, and  before  a  court  of  equity  will  be  warranted  in  making  a  decree  therefor 
the  evidence  must  be  clear,  definite  and  firee  firom  doubt.— J^Jbo*  y.  NewUt^  Z!o. 

ULTRA   VIRES.    ^6  MUKICIPAL  COSPOBATIOM. 

UNDERTAKING. 

Umdbrtakino— Amount  Fixkd  by  Justice— PBSsuMFnoK.— Where  the  Justice  of  the 
peace  fixes  the  amount  of  the  undertaking  In  such  case,  it  will  be  presumed  that 
he  fixed  an  amount  sufficient  in  his  Judgment  to  compensate  the  adverse  party 
for  the  use  or  profits  of  the  claim  during  the  pendency  of  the  appeal,  and  for  the 
costs  and  disbursements  of  the  action  in  the  appellate  court,  including  the  costs 
and  disbursements  of  the  action  which  would  accrue,  as  well  as  those  which  had 
already  accrued.— ftfyeu  y.  Smithf  835. 

VENDEE. 

1.  ALrTBB.— When  the  vendee  pays  the  purchase  money,  IVom  that  time  his  posses- 
sion is  adverse  to  the  vendor.— ^Incferfon  v.  MeOormickf  301. 

2.  Vendor  and  Vendeb— Statute  op  Limitations^ Adverse  Possession.— Where 
a  purchaser  enters  into  the  possession  of  land  under  a  executory  contract,  which 
leaves  the  legal  title  in  his  vendor,  and  contemplates  a  f^irther  conveyance  of 
the  complete  title,  such  entry  is  in  subordination  to  the  legal  title,  and  where 
one  is  in  under  the  owner  of  the  legal  title,  a  privity  exists  which  precludes  the 
idea  of  a  hostile  or  tortious  possession  that  could  silently  ripen  into  an  adverse 
possession  under  the  statute  of  limitations.— Id. 


VERDICT. 

1.  The  Fpecial  findings  of  a  Jury  are  inconsistent  with  their  general  verdict  when 
the  former,  as  a  matter  of  law,  will  authorize  a  different  Judgment  than  that 
which  the  latter  vrilh^Loetoenberg  v.  Ro9tnthaJ^  17a 

2.  Grounds  for  Change  op  Venue.— The  court  has  no  authority  to  change  the 
venue  of  civil  cases  except  as  provided  by  statute.  Hill's  Code,  I  Z8S.^Bank  qf 
Ogden  v.  Davidmmt  58. 

VIEWERS. 

Viewers  op  County  Road— All  Must  Mebt.- Where  the  viewers  are  appointed  by 
a  county  court  to  view  the  route  of  a  proposed  county  road  and  assess  the  dam- 
ages for  opening  it,  they  must  all  meet  for  deliberation  concerning  the  matter ; 
thereafter  two  of  them  may  execute  the  authority  conferred.  But  where  two  of 
them  attempt  to  execute  the  authority  without  such  previous  meeting  of  all,  their 
act  will  be  a  nullity.  This  court  will  not,  however,  consider  such  an  irregularity 
upon  an  appeal  firom  an  assessment  of  damages  in  such  a  case.- jBedbnan  v.  Jack- 
ton  CbttfUy,  288. 

WITNESS. 

1.  Dependant  as  a  Witness  in  a  Criminal  Case— Hn  Cross-Ex aminatiok— 
Failure  of  a  Rboord  to  Disclose  Answers.— Where  a  defendant  in  a  criminal 
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WITNESS  (Continued). 

COM}  oflera  himself  as  a  witness,  and  the  district  attorney,  on  his  crofls-examlna- 
tion,  propounds  questions  to  him  to  which  his  counsel  cxxiept,  bnt  the  record 
does  not  disclose  what  answers  the  witness  made  to  the  questions ;  hHd^  that  this 
court  could  not  say  that  the  defendant  was  prejudiced  by  his  answers.  In 
buch  a  case  the  error,  if  any,  Is  not  made  to  appear,  and  it  will  not  be  pre- 
sumed.—Sto/e  V.  GaUo,  423. 
2.  Witness  Impeachment.  —The  proyislon  of  the  Civil  Code  of  this  State  which 
authorises  the  party  producing  a  witness  to  contmdict  him  by  other  eyidence, 
and  to  show  that  the  witness  has  made  at  other  times  statements  inconsistent 
with  his  present  testimony,  does  not  entitle  the  party  producing  the  witness  to 
inquire  of  him  as  to  his  havinir  made  statements  at  other  times  which  are  not 
connected  with  hi:i  present  te^imony,  nor  to  inquire  aboat  his  having  made 
statements  at  other  limes  regarding  matters  upon  which  he  is  examined,  but  con- 
cerning which  he  denies  any  knowU  dge,  except  for  the  purpose  of  reflre^hing 
the  witness's  recollection  as  to  auch  matters.  Said  provision  of  thd  Code  was  not 
intended  to  allow  the  party  to  prove  mattera  favorable  to  his  side  of  the  case  by 
the  unsworn  statements  of  persons  not  parties  to  the  action,  but  to  prevent  bim 
from  being  bound  by  testimony  against  him  given  by  his  own  witness— that  is. 
It  enables  the  party  in  such  case  to  weaken  the  force  of  such  testimony  by 
impeaching  the  witness  in  the  manner  specified  in  the  pro  vision.  ^JLan^Tord  v. 
Jofia,3(ML 
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